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MEMORANDA. 


In  the  vacation  between  Hilary  and  Easter  Terms,  1844, 
Lord  Abinger,  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
died,  while  going  the  Norfolk  Circuit. 

Sir  Frederick  Pollock,  Knight,  her  Majesty's  Attorney- 
General,  was  appointed  Lord  Chief  Baron  of  the  Court  of 
Exchequer,  and  took  his  seat  in  that  Court  in  Easter  Term, 
and  was  also  sworn  of  her  Majesty's  Most  Honourable  Privy 
Council. 

In  the  same  term.  Sir  William  Webb  Follett,  Knight,  her 
Majesty's  Solicitor-General,  was  appointed  Attorney-General. 
Frederick  Thesiger,  Esq.,  was  at  the  same  time  appointed 
her  Majesty's  Solicitor-General,  and  received  the  honour  of 
knighthood. 
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ON  APPEALS  AND  WRITS  OF  ERROR, 


WILLIAMSON  V.  THE  ADVOCATE-GENERAL. 

1843. 

WiLHELMINA     BOYD    ROBERTSON    WlL-  )  p^^^^^g,  .^  ^^^^ 
LIAMSON ) 

The  Advocate-General  op  Scotland     Defendant  in  Error. 

Win    Direction  to  Sell    LegcLcy  Duty. 

A  testator  devised,  by  two  testamentary  papers,  his  real  and  personal 
estates  to  trustees.  In  the  first  paper  he  declared  the  trusts,  and 
among  others  he  created  a  power  of  sale  in  the  following  terms  :  **  To 
seU  and  dispose  of  the  lands,  mills,  teinds,  woods,  fishings,  messuages, 
tenements,  and  hereditaments,  and  others  hereby  generally  and  par- 
ticularly disponed  to  them,  &c.,  on  such  conditions  and  at  such  prices 
as  they  shall  think  fit."  To  render  these  sales  effectual,  he  granted 
full  power  to  convey,  &c.  The  paper  then  went  on  thus  :  ^*  Declaring 
always,  &c. ,  that  my  said  trustees  shall  by  their  acceptance  hereof  be 
bound  and  obliged,  after  the  sale  of  the  said  lands,  teinds,  and  others 

'  \  before  disponed,  which  I  recommend  to  them  to  be  done  as  soon  as 
convenient  after  this  trust  opens  upon  them,  to  satisfy  and  pay  all  my 
lawful  and  just  debts,"  &o.  By  a  second  testamentary  paper  reciting 
the  first,  he  said  that  by  the  recited  paper  he  had  disposed  of  his  heri- 
table and  movable  estates  to  trustees  on  the  trusts  therein  mentioned, 
and  **  amongst  others,  my  trustees  are  required  to  turn  my  means  and 
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effects,  thereby  conveyed  in  trust,  into  money  ; "  and  he  gave  direc- 
tions accordingly.  He  further  directed,  that  in  case  he  should  die 
leaving  an  heir  of  his  body,  his  trustees  should  employ  the  trust  funds 
for  the  use  of  such  heir  ;  and  that  as  soon  as  such  heir  should  attain 
majority  or  be  married,  the  trustees  should  **  denude  themselves  of 
the  whole  trust  and  funds  "  in  favour  of  such  heir,  but  to  return  to 
the  trustees  in  case  of  failure  of  heirs  of  his  body,  without  disposing 
of  the  same. 
Held,  that  the  testamentary  papers  must  be  construed  as  amount- 

*  2      ing  ♦  not   merely  to  a  power  of  sale  for  the  purposes  of  the 

trust,  but  to  a  direction  to  sell  in  case  the  testator  should  die 
without  leaving  any  heir  of  his  body  living  at  the  time  of  his  death. 
Held,  therefore,  that  though  in  fact  the  real  estate  was  not  sold,  the 
I     positive  direction  to  sell  rendered  it  liable  to  the  legacy  duty.^ 

March  16,  17,  1843. 

This  was  a  writ  of  error  from  the  Court  of  Exchequer  in 
Scotland,  upon  a  judgment  delivered  there,  by  which  the 
plaintiff  in  error  was  declared  liable  to  the  payment  of  the 
sum  of  2500?,  for  legacy  duty,  accruing  due  to  the  Crown 
imder  the  following  circumstances,  as  stated  in  the  form  of  a 
special  verdict :  Archibald  Robertson,  of  Lawers,  in  the  county 
of  Perth,  a  major-general  in  the  army,  was  possessed  of  con- 
siderable real  and  personal  property,  and,  in  the  year  1799, 
duly  executed  a  testamentary  paper,  disposing  of  his  prop- 
erty, in  which  there  were,  among  many  others,  the  following 
clauses :  — 

'*!,  Major-General  Archibald  Robertson,  of  Lawers,  for 
certain  weighty  causes  and  considerations  me  moving,  do 
hereby  assign,  dispone,  convey,  and  make  over,  under  the 
conditions,  provisions,  and  reservations"  after  specified,  and  in 
trust  always  for  the  uses,  ends,  and  purposes  after  mentioned, 
to  and  in  favour  of  "  (certain  persons  in  the  deed  named), 

r^  »  See  Wurts  v.  Page,  4  Green  (N.  J.),  365;  Ex  parte  McBee,  63  N- 
C.  332;  Green  v.  Johnson,  4l^ush  (Ky.),  164;  Harris  v.  Slaght,  46  Barb. 
470;  Brolasky  v.  Gaily,  51  Penn.  St.  609;  Dyer  v.  Cornell,  4  Penn.  St. 
359;  Grider  v.  M'Clay,  11  Serg.  &  R.  224;  PennelPs  App.  20  Penn.  St. 
515;  Bramhall  v.  Ferris,  4  Kernan  (N.  Y.),  41;  Wright  v.  Trustees 
Meth.  Epis.  Ch.  1  Hoff.  203;  Clay  v.  Hart,  7  Dana,  11;  Bogert  r.  Her- 
tell,  4  Hill  (N.  Y.),  492  ;  Brothers  i?.  Cartwright,  2  Jones  Eq.  113  ;  1 
Jannan  Wills  (4th  Am.  ed*),  483  et  ieq.  and  notes  ;  2  Story  £q.  Jur. 
§§  1212-1214  a;  De  Beauvoir  o.  De  Beanvoir,  3  H.  L.  Cas.  524. 
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"  all  and  whole  my  heritable  and  movable  estate,  chattels, 
and  e£Fect8,  goods  and  gear,  debts  and  sums  of  money,"    After 
further  description  pf  the  movable  estate,  there  follows :  "  As 
also  all  lands,  messuages,  tenements,  and  hereditaments  pres- 
ently pertaining  to  me,  or  that  may  pertain  or  belong  to  me 
at  the  time  of  my  decease,  and  particularly  without  prejudice 
to  the  foresaid  generality,  all  and  whole  the  lands  of  Forden, 
now  called  Lawers,  comprehending,"  &c. :  "But  always  with 
and  under  the  conditions,  provisions,  and  reservations 
after  specified,  and  in  trust  always  for  the  *  uses,  ends,    *  3 
and  purposes  after  mentioned ;  viz.,  declaring,  as  it  is 
hereby  expressly  provided,  that  these  presents  are  granted  by 
me,  the  said  Major-general  Archibald  Robertson,  with  full' 
power  to  my  said  trustees,  so  soon  after  my  decease  as  may 
be  judged  expedient,  to  call  for,  uplift,  and  discharge,  or 
convey  the  principal  sums  contained  in  the  several  heritable 
bonds  before  assigned,  or  such  parts  thereof  as  shall  then  be 
remaining  due,  and  interest  that  may  be  due  thereon,  and 
penalties  if  incurred  ;  and  also  to  call  and  sue  for,  receive, 
discharge,  or  convey,  or  in  any  other  manner  and  way  to  dis- 
pose upon  all  and  every  sum  or  sums  of  money  that  may  per- 
tain and  belong  to  me,  whether  vested  in  any  of  the  public 
funds  of  Great  Britain,  or  secured  on  mortgage  in  England, 
or  in  whatever  other  way  the  said  sum  or  sums  of  money  may 
be  vested  or  secured,  and  also  all  other  debts  and  sums  of 
money  due  and  addebted  to  me  by  whatever  person  or  per- 
sons ;  and  also  to  sell  and  dispose  of  the  lands,  mills,  teinds, 
woods,  fishings,  messuages,  tenements,  and  hereditaments, 
and   others   hereby  generally  and   particularly  disponed  to 
them  in  trust,  and  that  either  by  private  sale  or  public  vol- 
untary roup,  and  by  wholesale  or  by  parcels,  on  such  condi- 
tions and  at  such  prices  as  they  shall  think  fit,  and  with  power 
to  receive  the  prices  or  to  take  bonds  for  the  payment  of  the 
same  from  the  purchasers,  with  one  or  more  cautioners  re- 
puted responsible  at  the  time.     And  for  rendering  effectual 
such  sale  or  sales,  I  hereby  grant  full  power  to  my  said  trus- 
tees to  grant  dispositions,  assignations,  discharges,  and  other 
writings  necessary,  with  all  clauses  needful  to  the  purchaser 
or  purchasers  of  the  said  lands,  teinds,  mills,  woods,  fishings, 
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and  others  before  disponed,  and  that  simply,  so  as  the 

*  4    said  purchasers  shall  be  no  *  ways  concerned  about  the 

application  of  the  prices  thereof,  nor  be  burdened  or 
affected  with  any  of  the  provisions  herein  contained."  The 
deed  then  went  on  to  give  the  trustees  power  to  admit  and 
eject  tenants,  to  grant  leases,  appoint  collectors  of  rents,  &c. 
"Declaring  always,  as  it  is  hereby  expressly  provided  and 
declared,  that  my  said  trustees  shall,  by  their  acceptance 
hereof,  be  bound  and  obliged,  after  the  sale  of  the  said  lands, 
teinds,  and  others  before  disponed,  which  I  recommend  to 
them  to  be  done  as  soon  as  convenient  after  this  trust  opens 
to  them,  to  satisfy  and  pay  all  my  just  and  lawful  debts,  and 
to  perform  all  the  legal  obligations  I  may  then  lie  under  for 
the  payment  of  any  sum  or  sums  of  money,  more  particularly 
those  contained  in  the  contract  of  marriage  of  date  the  11th 
day  of  December,  1784,  entered  into  betwixt  me  and  Mrs. 
Catherine  Austin,  alias  Robertson,  my  spouse,  in  case  she 
shall  happen  to  survive  me  ;  and  on  the  sale  of  the  lauds, 
teinds,  and  others  before  disponed,  to  allow  to  remain  in  the 
purchaser's  hands  a  sum  of  money,  the  annual  rent  of  which 
shall  be  at  least  equal  to  her  jointure  or  annuity,  free  of  all 
deductions  whatever,  or  to  lend  out  such  sum  of  money  on 
heritable  security  at  the  sight  and  to  the  satisfaction  of  the 
persons  at  whose  instance  execution  is  to  pass  on  the  contract 
of  marriage  entered  into  betwixt  her  and  me  of  the  date 
before  mentioned ;  the  rights  and  securities  for  said  sum  of 
money  to  be  taken  to  the  said  Catherine  Austin,  alias  Rob- 
ertson, in  life-rent,  during  all  the  days  of  her  lifetime,  in 
security  to  her  of  the  jointure  or  annuity  provided  to  her  in 
the  contract  of  marriage  before  mentioned,  and  to  my  said 
trustees  in  fee,  for  the  purposes  of  the  trust  as  after  men- 
tioned, and  to  their  assignees.    And  after  payment  of  my 

*  6    just  and  lawful  *  debts,  as  before  mentioned,  and  secur- 

ing a  sum  for  payment  of  my  said  spouse's  jointure  or 
annuity  in  manner  before  mentioned,  and  also  after  payment 
of  expenses  necessarily  incurred  in  the  execution  of  the  trust, 
I  hereby  appoint  my  said  trustees  to  content  and  pay,  or 
assign  and  make  over  to  such  person  or  persons  as  I  may 
already  have  named  and  appointed,  or  shall  hereafter  name 
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and  appoint,  such  sum  or  sums  of  money,  or  proportion  or 
proportions  of  the  moneys  arising  from  the  subjects  hereby 
generally  and  particularly  conveyed  and  disponed  in  trust, 
including  the  fee  of  the  sum  to  be  life-rented  to  my  said 
spouse  in  case  she  survive  me,  as  I  shall  judge  proper,  pay- 
able at  such  terms  and  under  such  conditions  as  I  shall  judge 
necessary.  And  after  making  payment  of  these  sums,- 1 
hereby  appoint  my  said  trustees  to  make  up  a  stated  ac- 
count of  their  intromissions  and  payments  made  in  virtue  of 
this  trust,  and  to  denude  themselves  of  the  trust  hereby  com- 
mitted to  them,  by  assigning,  making  over,  or  paying  the  resi- 
due of  my  means  and  effects  hereby  disponed  to  them  in  trust, 
including  the  right  of  fee  of  the  same,  to  be  life-rented  by  my 
said  spouse,  in  case  she  shall  survive  me,  in  so  far  as  the  same 
shall  not  have  been  disposed  of  by  me,  to  and  in  favour  of  any 
person  or  pereons  I  may  think  proper  to  appoint,  by  writing  ; 
whom  failing,  to  Rachel  and  Ann  Robertsons,  my  sisters- 
german,  equally  betwixt  them,  share  and  share  alike,  or  to 
the  survivor  of  them,  and  the  heirs  and  assignees  of  the  sur- 
vivor. And  on  my  said  trustees  obtaining  discharges  of  the 
sums  I  shall  think  proper  to  dispone  and  bequeath  as  afore- 
said, and  on  receiving  a  discharge  or  discharges  from  my  said 
sisters  or  survivor  of  them,  or  the  heirs  or  assignees  of  the 
survivor,  for  the  residue  of  the  moneys  arising  from  the 
funds  *  hereby  conveyed  in  trust,  if  any  residue  shall  *  6 
remain,  or  from  the  heirs  or  representatives  of  such  of 
my  said  legatees  and  residuary  legatees  as  may  have  survived 
me,  but  died  either  before  the  sale  of  my  said  lands  and 
estate,  or  before  the  conveyance  or  payment  is  made  to  them 
by  my  said  trustees  ;  I  hereby  declare  that  such  discharge  to 
my  said  trustees  shall  be  a  full  and  complete  exoneration  to 
them  of  their  whole  intromissions  had  with  the  whole  before- 
mentioned  means  and  estate,  heritable  and  personal,  in  virtue 
of  this  trust  right.  And  further,  as  it  will  require  time  after 
this  trust  opens  to  my  said  trustees  before  they  can  turn  my 
heritable  subjects  into  cash,  and  uplift  and  receive  payment  of 
the  heritable  and  movable  debts  due  to  me ;  therefore,  and  in 
case  the  free  annual  income  of  my  means  and  effects  shall 
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not  be  equal  to,  or  sufficient  for,  the  payment  annually  of  the 
interest  of  the  sums  I  may  think  proper  to  appoint  my  trus- 
tees to  pay  to  the  persons  already  named  or  to  be  named  by 
me,  in  a  writing  under  my  hand  as  aforesaid,  then  and  in  that 
case  I  hereby  appoint  my  said  trustees  in  the  mean  time,  until 
my  said  heritable  subjects  are  turned  into  cash,  and  the  heri- 
table and  movable  debts  due  to  me  received,  and  my  legacies 
paid  off,  to  pay  annually,  in  the  first  place,  the  jointure  to  my 
said  spouse,  in  case  she  shall  sui-vive  me,  and  any  other  obli- 
gations I  may  have  come  under ;  and  thereafter  to  divide  pro- 
portionally among  my  legatees  the  free  annual  income  and 
produce  of  my  funds  hereby  disponed  in  trust,  and  that  in 
proportion  to  the  sums  bequeathed  to  each  of  my  legatees, 
and  at  such  terms  and  times  as  my  said  trustees  shall  receive 

such  annual  proceeds,  or  so  soon  thereafter  as  may  be." 
*  7        The  said  Archibald  Robertson  did  also,  upon  the  *  1st 

of  June,  1812,  duly  make  another  testamentary  instru- 
ment, containing  the  following  among  other  clauses :  "  Know 
all  men  by  these  presents,  that  I,  Lieutenant-general  Archi- 
bald Robertson,  of  Lawers,  considering  that,  by  a  trust-deed 
executed  by  me  of  my  heritable  and  movable  estate  and 
effects,  generally  and  particularly  therein  described,  bearing 
date  the  29th  day  of  November,  1799,  to  and  in  favour  of, 
&c.  (the  trustees  named),  in  trust  always  for  the  ends,  uses, 
and  purposes  therein  mentioned ;  and  amongst  others,  my  said 
trustees  are  required  to  turn  my  means  and  effects  thereby 
conveyed  in  trust  into  money,  and  to  content  and  pay,  or 
assign  and  make  over,  to  such  person  or  persons  as  I  shall 
name  and  appoint,  by  a  writing  under  my  hand,  at  any  time 
of  my  life,  and  even  on  death-bed,  such  sum  or  sums  of  money, 
or  proportion  or  proportions  of  the  moneys  arising  from  the 
subjects  thereby  conveyed  and  disponed  in  trust  to  my  said 
trustees:  therefore,  in  terms  of  my  trust-deed,  and  in  the 
event  of  a  child  or  children,  whether  male  or  female,  being 
procreate  of  my  body  of  my  present  or  any  subsequent  mar- 
riage, and  existing  at  the  time  of  my  death,  then  and  in  that 
case  I  hereby  direct  and  appoint  my  said  trustees,  and  the 
quorum  of  them,  to  bestow  and  employ  the  profits  and  prod- 
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uce  of  my  said  trust  funds,  remainiug  after  the  payments  of 
debts  and  expenses,  for  the  use  and  behoof  of  the  heirs  of  my 
body :  declaring,  that  as  soon  as  my  heir  shall  be  married  or 
attain  majority,  then  my  said  trustees  shall  be  obliged  to  de- 
nude of  my  whole  trust  estate  and  funds  in  favour  of  the 
heirs  of  my  body,  but  to  return  to  my  said  trustees,  for  the 
uses,  ends,  and  purposes  mentioned  in  the  said  trust  right,  in 
case  of  the  failure  of  heirs  of  my  body,  without  otherwise 
disposing  thereof  after  they  shall  have  attained  majority. 
But  *  in  the  event  of  my  decease  without  lawful  issue  of  *  8 
my  body  of  my  present  or  any  subsequent  marriage, 
or  in  case  of  the  failure  of  heirs  of  my  body,  without  other- 
wise disposing  of  my  trust  estate  and  funds,  then  and  in 
either  of  these  cases,  I  hereby  direct  my  said  trustees,  or 
quorum  of  them,  to  pay  the  sums  of  money  after  mentioned 
to  the  persons  after  named,  out  of  my  means  and  effects  dis- 
poned and  conveyed  to  them  in  trust ;  videlicet^  to  my  dearly 
beloved  wife  Mrs.  Catherine  Austin,  alias  Robertson  (over 
and  above  the  jointure  already  settled  by  our  contract  of 
marriage),  I  bequeath  the  sum  of  10,000/.  sterling,  to  be  en- 
tirely at  her  own  disposal :  I  likewise  hereby  make  over  to 
her  my  right  to  any  money  or  sums  of  money  that  she  is  or 
may  be  entitled  to  as  one  of  the  heirs  of  her  late  mother,  the 
Honourable  Mrs.  Austin :  I  also  hereby  grant  to  her  for  her 
lifetime  an  annuity  of  1100?.  sterling,  and  likewise  the  an- 
nuity she  is  entitled  to  from  the  widows'  fund  of  the  corps 
of  his  Majesty's-  Royal  Engineers :  I  also  bequeath  to  her,  for 
the  purpose  of  a  jointure-house,  with  a  stable  and  coach- 
house, leaving  the  house  and  situation  to  her  own  choice, 
with  such  bits  of  furniture  as  she  may  incline,  the  sum  of 
4000?.  sterling." 

After  stating  other  bequests  to  his  wife,  and  appointing  an- 
nuities to  different  relations,  and  specific  legacies  to  friends, 
the  testator  proceeded  thus :  ^^  The  residue  of  my  means  and 
effects,  including  the  right  to  the  fee  of  the  sums  vested  and 
secured  for  the  payment  of  the  said  annuities,  so  far  as  not 
othetwise  disposed  of  by  me,  I  hereby  direct  my  said  trustees 
to  pay  and  make  over  to  my  two  nieces,  Archibald  Boyd 
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Robertson  and  William  (Willielmina)  Boyd  Robertson,  as 

my  residuary  legatees,  share  and  share  alike,  or  to  the  heirs 

and  assignees  of  my  said  nieces  who  may  happen  to  sur- 

*  9    vive  me,  but  who  may  die  *  before  my  said  trustees  may 

finally  settle  and  wind  up  my  trust  affairs:  declaring 
also,  that  the  share  of  such  of  my  residuary  legatees  as  may 
die  before  me  shall  fall  to  the  survivor  of  them,  if  not  other- 
wise disposed  of  by  me  ;  which  legacies  to  the  persons  before 
named  I  direct  my  trustees  to  pay ;  and  the  same  shall  bear 
interest  from  the  first  term  of  Whitsunday  or  Martinmas 
after  my  decease,  or  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  the  failure  of  heirs  of  my  body,  without  other- 
wise disposing  of  my  trust  funds  as  before  mentioned,  or  so 
soon  thereafter,  in  either  case,  as  my  funds  conveyed  in  trust 
can  be  converted  into  money ;  and  the  annuities  to  commence 
and  run  from  the  said  term  with  the  interest  on  the  above 
legacies ;  but  always  with  and  under  the  provision  and  dec- 
laration as  to  the  payment  of  interest  on  the  legacies  afore 
mentioned,  as  is  particularly  contained  in  my  said  trust-deed, 
before  my  funds  are  turned  into  money.  But  declaring 
always,  and  it  is  hereby  provided  and  declared,  that  in  case 
my  means  and  efifects  disposed  in  trust  shall  not,  when  turned 
into  money,  be  equal  or  sufficient  for  the  payment  of  the 
sums  hereby  appointed  to  be  paid,  then  and  in  that  case, 
each  of  the  legacies  to  the  persons  above  named  (the  legacies 
to  my  wife  Mrs.  Robertson  excepted)  shall  suffer  a  propor- 
tional diminution  or  abatement,  but  not  the  annuities." 

On  the  12th  of  February,  1813,  the  said  Archibald  Robert- 
son died,  without  having  le.ft  any  heir  of  his  body,  leaving 
the  before  recited  two  testamentary  instruments.  The  two 
nieces  named  in  the  last  testamentary  paper  survived  the 
testator,  but  one  of  them,  Archibald  Boyd  Robertson,  died  in 
October,  1813. 

The  special  verdict  set  out  the  property  possessed  by  the 
testator  at  the  time  of  his  death,  and  foimd,  that  before 

*  10    July,  1814,  the  trustees  had  paid  all  the  *  debts,  funeral 

expenses,  and  legacies.  The  special  verdict  also  set 
forth  an  account  of  the  estate  of  the  testator  to  the  follow- 
ing effect :  — 
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The  personal  estate  in  possession  amounted  to     .  £80,000 
A  heritable  bond,  assigned  by  his  trustees  to  a 

third  party,  amounted,  with  interest,  to  .     .     .  20,300 


The  sums  to  be  paid  out  of  this  personal  estate 
were  composed  of  the  following  items :  — 

■ 

Debts  and  funeral  expenses    .     •     •     •     £12,500 

Legacies 20,700 

Purchase  of  a  house  for  his  widow  .     •  4,000 


X50,300 


37,200 


The    personal    estate,    therefore,    exceeded    the 

charges  on  it  by  the  sum  of £13,000 


The  landed  estate  was  described  in  the  special  verdict  as 
of  the  value  of  52,446?,,  producing  a  yearly  rental  of  2166Z. 

Under  these  circumstances,  the  trustees  did  not  think  that 
they  were  required  to  sell  the  estate,  because,  although  there 
were  two  annuities,  the  purchase  of  which,  if  bought,  would 
have  amounted  to  21,175/.,  yet,  as  they  were  made  by  the 
will  charges  on  the  income  from  the  real  estate,  the  trustees 
did  not  take  them  into  the  calculation  they  made  as  to  the 
liabilities  and  assets  of  the  personal  estate.  Miss  William 
Boyd  Robertson,  the  surviving  niece  of  the  testator,  preferred 
taking  the  estate  to  having  it  sold  ;  and  the  trustees,  believ- 
ing themselves  to  be  invested  by  the  words  of  the  will  with  a 
discretionary  power  Us  to  its  sale,  conveyed,  by  deed  of  the 
25th  July,  1814,  the  estate  of  Lawers  to  her  in  fee  ;  she 
at  the  same  time  *  granting  them  a  lawful  and  sufficient  *  11 
indemnity  for  so  doing,  binding  herself  to  pay  the  an- 
nuities charged  on  the  real  estate ;  and  thereupon  she  entered 
into  possession  of  it.  The  Court  below  considered  that  the 
will  did  not  give  the  trustees  a  discretion  as  to  the  sale  of  the  . 
estate,  but  required  it  absolutely  to  be  sold  ;  and  so  consider- 
ing the  will,  treated  the  whole  property  as  subject  to  legacy 
duty,  which,  by  the  decree,  was  ordered  to  be  calculated  on 
the  whole,  as  originally  bequeathed  by  the  testator  ta  his  two 
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nieces,  (a)     The  writ  of  error  was  brought  against  this  judg- 
ment of  the  Court  below, 

Mr.  Simpkinaon  and  Mr.  Strathern  Gordon^  for  the  plain- 
tiffs in  error.  —  The  legacy  duty  has  been  improperly  charged 
here  ;  the  plaintiff  in  error  is  not  at  all  liable  to  the  payment 
of  it.  The  case  depends  on  a  question  common  in  the  Courts 
of  this  country,  whether  the  will  directs  a  conversion  of  the 
real  property  out  and  out  into  personalty,  or  whether  the 
trustees  have  a  mere  power  to  sell  with  a  discretion  to  use  or 
not  to  use  that  power.  The  construction  put  on  the  will  in 
the  Court  below  is  erroneous,  and  the  plaintiff's  supposed 
liability  to  the  duty  is  founded  on  that  erroneous  construc- 
tion. It  is  assumed,  that  by  the  will  the  whole  of  the  estate 
of  the  testator  was  to  be  converted  into  personalty ;  but  that 
is  not  so.  There  is  not  any  express  command  from  the  tes- 
tator to  his  trustees  to  sell  the  estate.  There  is  a  power 
given  them  to  sell,  but  the  creation  of  a  power  does  not 
necessarily  imply  a  direction  to  exercise  that  power.     The 

power  was  created  in  order  to  provide  against  a  possi- 
*  12   ble  contingency  :  if  the  contingency  should  not  *  arise, 

the  power  was  not  required  to  be  exercised.  Through- 
out the  two  testamentary  papers,  but  especially  in  the  first, 
the  testator  has  been  careful  to  provide  against  every  con- 
tingency; and  to  that  carefulness,  and  not  to  any  positive 
desire  that  the  estate  should  be  sold,  is  to  be  attributed  the 
power  of  sale  which  he  has  vested  in  the  trustees.  The 
trustees  were  under  certain  circumstances  to  sell  the  estate, 
if  in  their  discretion  they  should  think  a  sale  necessary. 
They  did  not  find  it  to  be  necessary,  for  the  assets  of  the 
personal  estate  enabled  them  to  pay  all  the  debts  and  lega- 
cies. That  being  so,  they  were  bound  not  to  exercise  the 
power  of  sale ;  for  the  clause  which  relates  to  the  heir  of 
the  body  of  the  testator  shows  that  the  testator  contemplated 
an  event  which  is  totally  incompatible  with  a  supposition  of 

(a)  It  was  admitted  that,  so  far  as  the  decree  against  the  present 
appellant  ordered  the  legacy  duty  to  he  calculated,  on  the  whole  amount 
of  the  property  bequeathed ,  it  was  in  form  erroneous,  and  must  be  varied. 
That  point  was,  therefore,  not  argued. 
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his  intention  that  there  should  absolutely  be  a  sale.  The 
testator  directs  his  trustees  to  ^^  bestow  and  employ  the  profits 
and  produce  of  my  said  trust  funds  remaining  after  payment 
of  debts  and  expenses,  for  the  use  and  behoof  of  the  heirs 
of  my  body:  declaring,  that  as  soon  as  my  heir  shall  be 
married  or  attain  majority,  then  my  said  trustees  shall  be 
obliged  to  denude  of  my  whole  trust  estate  and  funds  in 
favour  of  the  heirs  of  my  body  ;  but  to  return  to  my  trustees, 
for  the  uses,  ends,  and  purposes  of  the  said  trust,  in  case  of 
the  failure  of  heirs  of  my  body,  without  otherwise  disposing 
thereof  after  they  shall  have  attained  majority."  This  part 
of  the  will  shows  most  distinctly  that  the  testator  contem- 
plated the  coexistence  of  personalty  and  of  landed  estate, 
and  provided  for  the  latter  being  conveyed  to  the  heir  of  his 
body  by  the  trustees.  If  he  had  an  heir,  he  would  naturally 
desire  that  that  heir  should  succeed  to  his  estate,  and  there- 
fore he  made  this  provision  :  but  he  went  further ;  for,  con- 
templating the  possibility  of  such  heir  dying,  and  the 
heirs  of  his  body  failing,  he  desired  that  the  *  estate  *  18 
should  return  to  his  trustees.  That  would  have  been 
impossible  with  mere  personalty,  and  shows  most  unequivo- 
cally that  the  testator  then  thought  that  he  was  dealing  with 
real  estate,  which  might  revert  in  the  manner  there  spoken 
of.  But  it  would  have  been  absurd  to  make  such  provision, 
had  the  will  amounted  to  a  positive  direction  to  the  trustees, 
in  the  first  instance,  to  sell  the  estate.  This  indication  of 
the  testator's  purpose  is  a  complete  answer  to  any  argument 
as  to  an  implied  direction  or  command  to  sell  the  estate :  and 
no  such  direction  is  expressed.  The  will,  therefore,  must  be 
taken  to  have  created  the  power  for  a  particular  purpose,  and 
to  have  vested  in  the  trustees  a  discretion  as  to  the  exercise 
of  that  power.  • 

If  that  argument  is  well  founded,  then  it  is  clear  upon  the 
authorities  that  legacy  duty  is  not  payable  in  respect  of  this 
estate  of  Lawers.  The  case  chiefly  relied  on  for  the  Crown 
is  that  of  The  Attorney^  General  v.  Holford;(a)  but  there 
the  direction  was  so  clear  and  express,  that  though  the  estate 

(a)  1  Price,  422. 
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was  not  in  fact  sold,  the  Court  held  that  the  case  must  be 
treated  in  the  same  way  as  if  the  direction  had  actually  been 
carried  into  effect.  In  the  case  of  The  Advocate- General  v. 
The  Trustees  of  Ramsay^s  Estate^  (a)  which  occurred  in  the 
Court  of  Exchequer  in  Scotland,  and  is  printed  in  a  note  to 
the  report  of  In  re  Evans^  (6)  the  direction  to  sell  was  also 
express,  and  had  been  carried  into  effect.  But  in  the  case  of 
In  re  Evans^  the  testator  had  devised  real  estates  to  trustees 
for  the  benefit  of  several  persons  for  their  lives,  and  the 
trustees  were  to  sell  the  same,  or  such  part  thereof  "  as  shall 
appear  most  expedient  to  any  trustee  or  trustees  for  the  time 
being,  towards  the  management  of  my  property  and  affairs." 
Some  portion  of  the  estate  had  been  sold  shortly  after 
*  14  the  testator's  *  death,  because,  being  suitable  for  build- 
ing, it  was  advantageous  to  the  estate  to  sell  it ;  and  the 
remainder,  after  being  subject  to  the  trusts  for  ten  years  (as 
this  estate  might  have  been  under  the  denuding  clause  before 
referred  to),  was  sold,  under  an  order  of  the  Court  of  Equity 
in  a  cause.  The  Court  there  held,  that  the  money  arising 
from  either  sale  was  not  liable  to  legacy  duty.  That  case  is 
exactly  in  point  with  the  present.  There  was  no  sale  here, 
because  the  trustees  did  not.think  it  necessary  for  the  trusts  ; 
there  was  a  sale  there,  because  the  trustees  deemed  it  advan- 
tageous to  the  management  of  the  property:  but  there,  as 
here,  a  discretion  was  vested  in  the  trustees ;  and  on  that, 
and  not  on  the  mere  fact  of  the  sale,  ought  the  decision  to 
proceed.  The  will  in  fact  was,*  as  to  Lawers,  a  devise  of 
real  and  not  a  bequest  of  personal  estate,  and  consequently 
no  legacy  duty  was  payable. 

The  Scotch  cases  lead  to  the  same  conclusion,  and  estab- 
lish the  principle,  that  where  the  heritage  is  not  absolutely 
directed  to  be  sold,  but  there  is  a  mere  dii^ction  to  sell  for 
the  purposes  of  the  trust,  the  property  shall  be  treated  as  real 
and  not  as  personal  property.  Ihirie  v.  Coutte^  (<?)  Cathcart 
V.  Cathcart^  (rf)  and  Murray  v.  The  Earl  of  Rothes,  (e)  In 
the  first  of  these  cases,  the  whole  of  the  testator's  property, 

(a)  2  Cr.  M.  &  R.  224,  n.  (6)  2  Cr.  M.  &  R.  206. 

(c)  Morr.  4624-5595.  (d)  8  Shaw  &  D.  803. 

(/)  14  Shaw  &  D.  1049. 
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heritable  and  movable,  was  vested  in  trustees  to  be  sold, 
"  if  they  thought  fit,"  for  the  purposes  of  the  trust.  In 
Cathcart  v.  Cathcart  there  was  a  similar  power,  but  no  direc- 
tion ;  and  there  was,  as  in  this  case,  a  provision,  after  satisfy- 
ing the  debts  and  legacies,  for  the  trustees  to  dispone,  assign, 
and  pay  over  the  residue  to  the  heirs  of  the  testator.  And 
in  Murray  v.  The  Earl  of  JRothes^  a  heritable  bond, 
which  *  might  have  been  but  was  not  sold  under  a  *  15 
power,  was  treated  as  heritage,  and  held  to  descend 
accordingly.  On  all  these  authorities,  Scotch  as  well  as 
English,  it  is  clear  that  this  judgment  is  bad,  and  must  be 
reversed. 

Mr.  TwisB  and  Mr.  Romilly  appeared  for  the  Crown,  but 
were  not  called  on. 

Lord  Brougham.  —  My  Lords,  in  this  case  I  entertain  no 
doubt  whatever,  and  therefore  I  should  suggest  to  your  Lord- 
ships that  the  proper  course  wiU  be  at  once  to  give  judgment 
for  the  Crown.  The  question  in  this  case  arises  upon  the 
event  which  has  happened,  of  General  Robertson  leaving  no 
heirs  of  his  body.  Their  Lordships  in  the  Court  below  con- 
sidered that,  had  he  left  heirs,  the  question  could  not  have 
arisen :  but  we  are  relieved  from  all  difficulty  on  that  point 
by  the  fact  that  he  did  not  leave  heirs.  He  intended,  prob- 
ably, that  if  he  left  heirs  there  should  not  be  a  sale  of  his 
estate,  except  of  such  part  as  might  be  necessary  to  pay  his 
debts,  which  would  have  been  more  than  satisfied  by  the 
heritable  bond  and  by  the  personalty,  so  that  the  great  estate 
of  Lawers  should  not  be  brought  to  sale  in  that  event,  but 
the  trustees  should  denude  themselves  in  favour  of  the  heir ; 
but  if  there  should  be  no  heir  of  the  body,  then  I  think  that 
in  that  case  he  intended  that  there  should  at  all  events  be  a 
sale.  The  whole  question  depends  upon  this,  whether  or  not 
the  will,  or  the  two  instruments  in  the  nature  of  a  will,  taken 
together,  amount  to  a  direction  to  sell  ?  If  the  language  used 
by  the  testator  amounts  to  a  direction  to  sell  the  estate  at  his 
death,  and  that  death  takes  place  without  his  leaving  heirs  of 
his  body,  then  the  estate  must  be  considered  as  money,  and  is 
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to  be  dealt  with  as  money,  aod  the  liability  to  legacy 

*  16    duty  attaches.     I  think  *  that  in  every  respect  it  was 

money.  In  respect  of  the  succession,  it  would  go,  not 
to  the  heir,  but  to  the  next  of  kin.  If  so,  it  was  money  in 
respect  of  revenue,  and  was  liable  to  the  payment  of  the 
duty ;  and  nothing  that  took  place  after  that  could  alter  the 
rights  of  the  Crown.  The  state  of  the  property,  whether 
land  or  money,  at  the  time  of  the  death  of  the  testator,  is  the 
only  question ;  and  by  that  state  at  that  time  must  be  deter- 
mined, both  the  rights  of  private  parties  —  with  which  we 
have  nothing  to  do,  except  by  way  of  argument  and  illustra- 
tion —  and  the  right  of  the  Crown,  with  which  alone  we 
have  now  any  concern.  My  Lords,  I  think  that,  taking  the 
whole  of  these  instruments  together,  I  can  entertain  no  doubt 
whatever  that  the  intention  of  the  testator  was,  and  that  he 
contemplated  nothing  else  than  that,  in  the  event  of  his 
death  without  leaving  an  heir  of  his  body,  the  land  should 
be  brought  to  sale. 

Then  I  come  to  consider  the  words  of  the  will  when  treat- 
ing of  the  property  as  residue.  The  testator  says,  "  let  the 
whole  of  my  means  and  effects,"  in  which  he  includes  the 
produce  from  the  sale  of  the  land  which  he  has  appointed  to 
take  place,  "  be  divided  between  my  two  nieces,  Mrs.  Archi- 
bald Boyd  Robertson  and  Miss  William  Boyd  Robertson, 
share  and  share  alike,  as  residuary  legatees."  I  think  that 
direction  is  important :  it  leaves  very  little  doubt  in  my  miud 
of  what  the  testator  assumed  to  be  the  case,  &nd  what  he 
intended.  I  rely,  therefore,  on  this  direction,  not  merely  on 
account  of  the  words  "residuary  legatees,"  although  that 
expression  clearly  applies  much  more  to  persons  to  whom  a 
pecuniary  residue  is  bequeathed,  than  to  persons  to  whom  an 
estate  of  inheritance  is  devised.  I  admit  that  the  word 
"  legatee  "  is  sometimes  used  for  "  devisee,"  as  the  ex- 

*  17   pression  "  devise "  is  sometimes   employed,  *  though 

inaccurately,  for  "  legacy."    But  it  is  the  general  mode 
of  dealing  with  the  property  that  I  look  to.     In  the  sentence 
I  have  quoted  it  is  plainly  dealt  with  as  residue  of  the  per- 
sonalty. 
I  come  then,  lastly,  to  consider  the  way  in  which  the  tes- 
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tator  has  dealt  with  the  property,  and  as  it  were  explained 
his  own  previous  intentions  in  the  recital  to  the  second  deed. 
The  recital  in  that  deed  expressly  uses  the  word  "  required." 
He  says,  "  whereas,  amongst  others,  my  trustees  are  required 
to  turn  my  means  and  effects  thereby  conveyed  in  trust  into 
money."  It  is  a  very  good  mode  of  construing  an  instru- 
ment, to  take  a  man's  own  words  when  the  meaning  appears 
doubtful  (which,  however,  I  am  in  this  case  disposed  to 
deny)  ;  I  think  it  is  a  good  mode  of  getting  at  his  meaning, 
to  see  what  he  himself  thought  he  had  done.  Adopting  this 
course,  we  find  from  his  own  expressions  that  he  thought  he 
had  not  merely  conferred  a  power  of  sale,  but  had  given  an 
order  to  sell;  for  the  word  "required"  is  a  stronger  word 
than  directed ;  it  is,  indeed,  the  strongest  word  that  he  could 
have  used. 

My  Lords,  these  are  the  points  on  which  it  appears  to  me 
that  the  Court  below  has  come  to  a  right  conclusion ;  and  I 
am,  therefore,  of  opinion  that  your  Lordships  ought,  without 
hearing  the  counsel  for  the  defendant  in  enor,  to  affirm  the 
decree,  and  to  give  judgment  for  the  Crown.  I  will  only  say 
one  word  upon  the  cases  which  have  been  cited.  In  re 
Evans  is  completely  distinguishable  from  the  present.  In 
that  case  the  expression  used  was,  "sell  such  part  of  the 
estate  as  may  be  wanted  for  the  purpose  of  paying  the  debts," 
and  then  deal  so  and  so  with  the  residue.  Here  the  direction 
is,  *'  sell  the  whole  whether  it  nfiay  be  wanted  or  not, 
and  deal  with  the  residue  in  a  manner  *  totally  differ-  *  18 
ent  from  that  of  dealing  with  the  estate  ;  give  it  not  to 
the  heir-at-law,  but  to  the  next  of  kin."  In  that  case  it  was 
not  an  estate  of  personalty  at  all  with  which  .the  trustees  had 
to  deal,  it  was  a  charge  upon  the  realty ;  here  it  is  an  estate 
of  personalty. 

Then,  as  to  the  case  which  has  been  cited  of  Durie  v. 
Coutts^  (a)  the  words  there  are,  "  if  he  shall  think  fit ; " 
words  giving  the  trustee  a  discretion  whether  he  will  sell  or 
not ;  there  are  no  such  words  here.  The  author  of  that  deed 
would  never  have  said,  "  whereas  I  have  required  my  trustees 

(a)  Morr.  4624. 
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to  sell ; "  he  would  have  said,  "  whereas  I  have  empowered 
my  trustees  to  sell ;  '*  it  was  a  mere  power  to  sell,  and 
nothing  else.  Then  comes  the  case  of  Cathcart  v.  Cath" 
cart^  (a)  which  was  a  totally  different  case,  for  there  the 
person  to  whom  the  estate  was  made  over  was  the  heir-at- 
law. 

My  Lords,  I  am  therefore  clearly  of  opinion  that  in  this 
case  we  have  nothing  to  do  but  to  give  judgment  for  the  de- 
fendant in  error,  with  the  variation  which  it  is  now  admitted 
must  be  made  in  the  amount  of  the  duty  payable. 

Lord  Cottenham.  —  My  Lords,  I  am  entirely  of  the  same 
opinion.  It  was  alleged  by  the  learned  counsel  for  the  ap- 
pellant that  this  case  turned  upon  that  which  was  a  com- 
mon question  in  the  Courts  of  this  country;  whether  this 
amounted  to  a  conversion  of  the  real  property  out  and  out 
into  personalty,  or  whether  it  was  to  be  considered  as  a  dis- 
cretion to  sell  for  the  purpose  of  paying  off  certain  charges, 

debts,  and  so  on  ?  That  is  the  criterion  by  which  ques- 
*  19    tions  of  this  sort  are  to  be  determined.     The  *  decision 

turns  upon  the  opinion  formed  (varying,  of  course,  in 
the  different  cases  according  to  the  expressions  used)  upon 
the  question,  whether  it  falls  under  one  denomination  or 
another  ?  Looking  at  these  instruments,  it  does  not  appear 
to  me  that  they  admit  of  a  doubt.  It  is  not  necessary  that 
the  words  of  the  power  should  contain  an  absolute  direction 
to  the  trustees  to  sell.  The  intention  of  the  testator  must  be 
gathered  from  all  the  provisions  of  the  deed,  and  I  cannot 
find  any  provisions  in  that  deed  which  raise  any  question  as  to 
the  intention  of  the  author  of  the  instrument,  or  which  indicate 
any  desire  that  the  estate  should  be  sold  only  in  the  event  of 
ultimate  failure  of  heirs  of  his  body.  In  that  power,  he  says 
that  it  shall  be  executed  as  soon  as  convenient ;  and  then  he 
proceeds  to  give  the  surplus  of  the  property,  which  he  de- 
scribes in  terms  that  show  him  to  have  considered  that  he 
was  dealing  with  the  money  the  produce  of  the  sale  of  the 
lands  in  specie,  and  he  provides  in  terms  which  are  very  sig- 

(a)  8  Shaw  &  D.  803. 
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nificant  for  the  interim  management  of  the  property.  Taking 
all  these  expressions  together,  I  apprehend  that  no  doubt  can 
be  raised  upon  the  terms  of  the  first  deed. 

That  brings  us  to  the  consideration  of  the  second  deed.  In 
that  he  puts  a  construction  on  what  he  has  done  in  the  first ; 
he  says  that  he  had  required  the  trustees  to  turn  the  estates 
into  money.  If  this  had  been  a  case  in  an  English  Court  of 
Equity,  and  the  question  had  been  whether  it  was  a  power  of 
conversion  of  the  estate  out  and  out,  there  is  no  case  within 
my  recollection  that  would  throw  a  doubt  upon  that  subject. 
And  cases  have  occurred  in  Scotland,  which  show  that  the 
rule  o{  decision  there  has  been  founded  upon  the  same  prin- 
ciple as  in  this  country ;  and,  therefore,  that  the  law  is 
the  same  in  both.  It  appears  to  me,  my  Lords,  *  that  *  20 
the  two  instruments,  taken  together,  give  a  direction  to 
sell  and  convert  the  estate  from  land  into  money ;  and  there- 
fore the  gift  which  is  the  subject  of  the  present  appeal  is,  for 
the  purpose  of  the  legacy  duty,  to  be  considered  as  a  gift  of 
money,  and  not  as  a  gift  of  land. 

Lord  Campbell.  —  My  Lords,  it  is  quite  sufficient  for  me 
to  say,  that  looking  at  these  deeds,  I  am  thoroughly  con- 
vinced that  General  Robertson  intended  that  if  he  died  with- 
out leaving  a  son,  the  estate  of  Lawers  should  be  sold.    He 
did  die  without  leaving  a  son,  and  no  discretion  was  then 
vested  in  the  trustees  under  these  deeds ;  they  were  bound  to 
sell,  and  therefore  this  estate  is  to  be  considered  liable  to  the 
duty.    This  case  is  entirely  distinguishable  from  those  which 
have  been  cited,  where  the  trustees  were  merely  invested 
with  a  power  which,  in  their  discretion,  they  might  or  not 
think  fit  to  exercise ;  and  where,  therefore,  there  was  merely 
a  charge  on  the  real  estate,  not  a  positive  direction  to  convert 
that  estate  into  personalty.     My  Lords,  I  have  had  the  great 
advantage  of  reading  the  able  and  luminous  judgments  of 
Lord  Jeffrey  and  Lord  Cuninohame  ;  they  seem  to  me  to 
have  reasoned  the  case  with  great  ability  and  in  the  most  sat- 
isfactory manner,  und  I  entirely  concur  with  the  views  which 
they  took  of  the  provisions  to  be  found  in  these  two  instru- 
ments. 
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Mr.  TSoiM%  asked  for  costs  to  be  given  to  the  Grown. 

Lord  Brougham.  —  The  whole  of  the  judgment  of  the 
Court  below  cannot  be  sustained.  It  is  so  far  wrong  as  it 
gives  the  duty  payable  on  the  whole  estate. 

*  21       *  Mr.  Tm%%  said  that  the  sum  in  the  verdict  had  been 
arranged  between  the  parties.    The  fuU  sum  had  been 
inserted  by  mistake. 

Lord  Brougham.  —  But  it  is  expressly  stated  in  the  judg- 
ment, to  which  alone  this  House  can  look.  The  expense  of 
the  hearing  might,  perhaps,  have  been  saved,  had  there  been 
a  consent  beforehand  to  certify  the  error. 

[It  was  ordered  and  adjudged,  that  the  judgment  of  the 
Court  below  be  affirmed,  but  with  this  variation,  that  her 
Majesty  may  have  execution  agaiost  the  said  William  Boyd 
Robertson  Williamson  for  the  sum  of  12492.  2«.  Oid.,  being 
the  amount  of  duty  payable  by  the  said  W.  B.  R.  Williamson, 
by  consent  of  parties,  instead  of  for  the  sum  of  25002.  in  the 
said  judgment  mentioned :  and  that  the  record  be  remitted, 
to  the  end  that  such  proceedings  may  be  had  thereupon  as  to 
law  and  justice  shall  appertain.] 
[18] 
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♦WOODMASON  V.  DOYNE.  ^22 

1843. 

Mathias  Woodmason  (son  of  James  Wood- )   a      y,     . 

mason,  deceased) ^     /^r 

Philip  Dotne Re%p(mdenU 

Practice. 

A  cause  had  been  heard  in  the  Court  of  Chancery  in  Ireland,  and  a  decree 
made  ;  the  cause  was  reheard,  and  the  decree  affirmed.  The  party  who 
had  failed  in  the  suit  petitioned  for  a  second  rehearing,  and  undertook 
not  to  appeal  from  the  decision  of  the  Lord  Chancellor  on  such  rehear- 
ing, but  to  abide  by  it.  The  Lord  Chancellor  affirmed  the  original 
decree,  and  in  the  last  decree  set  forth  the  undertaking  in  consequence 
of  which  he  had  reheard  the  cause.  The  party  who  had  given  the 
undertaking  brought  an  appeal.  The  Lords,  in  their  discretion,  refused 
to  hear  it. 

ft 

April  4,  1848. 

When  this  case  was  called  on,  the  SoUdtor-Q-eneral  and 
Mr.  Loftu%  Wigram  appeared  at  the  bar  on  the  part  of  the 
appellant;  but  before  they  addressed  the  House, 

Mr.  Pemberton  took  a  preliminary  objection.  —  This  is  an 
appeal  against  a  decree  of  the  Lord  Chancellor  of  Ireland, 
made  on  the  30th  of  April,  1830.  There  had  been  a  decree 
made  in  this  cause  by  Lord  Mannebs  on  the  28th  of  June, 
1815,  which  directed  certain  accounts  to  be  taken  before  the 
Master,  and  also  directed  in  what  way  the  Master  should  pro- 
ceed in  taking  them.  The  appellant,  thinking  himself  ag- 
grieved by  that  decree,  presented  a  petition  to  Lord  Mannebs 
praying  for  a  rehearing,  and  the  petition  was  granted ;  the 
cause  was  reheard  in  1826,  and  the  decree  affirmed.  In  1829, 
when  Sir  Anthony  Hart  had  become  Lord  Chancellor  of 
Ireland,  the  appellant  presented  a  petition  for  a  second  re- 
hearing.   By  the  practice  of  the  Court  of  Chancery  in  Ire- 
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land,  there  cannot  be  more  than  one  rehearing.    The 

*  23    appellant,  *  who  was  the  person  petitioning  for  a  rehear- 

ing, consented,  in  order  to  get  his  petition  granted,  to 
undertake  not  to  appeal  against  the  decree  which  might  be 
made  by  the  Lord  Chancellor.  The  cause  was,  on  this  con- 
sent, reheard,  and  the  original  decree  was  affirmed.  He  now, 
in  violation  of  the  undertaking,  brought  this  appeal. 

Lord  Campbell. — Is  the  undertaking  stated  in  the  decree? 
In  Morris  v.  Davies  (a)  it  was  not,  and  that  was  the  reason 
which  induced  the  House  to  hear  the  appeal. 

Mr.  Pemberton.  —  In  this  case  the  undertaking  does  appear 
on  the  face  of  the  decree,  which  recites  the  decree  of  1816, 
and  the  other  proceedings.     It  is  in  these  terms :  — 

*^  And  whereas  the  said  defendant  James  Woodmason,  on 
or  about  the  6th  day  of  August,  1829,  presented  his  petition 
to  the  Right  Honourable  the  Lord  Chancellor  of  Ireland^  set- 
ting forth  the  several  matters  herein  and  in  his  said  former 
petition  set  forth,  and  further  setting  forth  that  this  cause 
was  reheard  before  the  Right  Honourable  Lord  Manners  in 
relation  to  the  matters  aforesaid,  on  the  5th  day  of  July,  1*826, 
but  that  his  Lordship  had  declined  to  vary  his  former  decree : 
and  the  said  defendant  James  Woodmason,  by  his  said  second 
petition,  prayed  that  this  cause  might  be  i*eheard  in  relation 
to  the  allocation  and  disappropriation  of  said  private  and 
separate  properties,  and  that'  same  might  be  decreed  to  be 
applied  according  to  the  trusts  declared  in  respect  of  same,  in 
and  by  the  said  deeds  of  the  81st  day  of  December,  1807,  in 
the  pleadings  mentioned:  and  whereas  the  said  defendant 
James  Woodmason,  having  by  his  counsel  in  open  Court 

*  24    *  undertaken  not  to  appeal  from  the  decision  of  the  said 

Lord  High  Chancellor  of  Ireland,  but  to  abide  by  his 
decision  on  such  rehearing  ;  whereupon  and  on  debate  of  the 
matter,  and  inasmuch  as  the  Attorney-General  and  another 
moved  the  matter  of  said  petition,  and  same  having  been 

(a)  Ante,  Vol.  V.,  pp.  168-224. 
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opposed  by  Mr,  Setyeant  Blachlume^  of  counsel  with  the 
petitioners ;  it  was  by  an  order  made  in  this  cause,  bearing 
date  the  said  6th  day  of  August,  1829,  ordered  by  his  Lord- 
ship that  this  cause  should  be  set  ddwn  to  be  reheard  touch- 
ing the  matters  complained  of ;  and  this  cause  having  been 
set  down  to  be  reheard,  the  same  came  accordingly  on  to  be 
reheard  on  Thursday,  the  26th  day  of  Noyember,  1829,  and 
to  be  farther  reheard  on  the  27th  and  30th  days  of  said  month 
of  November,  on  the  1st  and  2d  days  of  December,  in  §aid 
year  1829,  and  also  on  this  day,  in  presence  of  counsel  learned 
in  the  law,  as  well  on  behalf  of  the  plaintifEs  as  of  the  said 
defendant  James  Woodmason,  no  counsel  appearing  for  the 
other  defendants,  or  any  of  them :  on  reading  the  said  several 
decretal  orders  so,  as  aforesaid,  pronounced  on  the  28th  day 
of  June,  1815,  the  5th  day  of  July,  1825,  the  said  order  for 
rehearing  of  the  6th  day  of  August,  1829,  the  several  proofs 
and  evidences  in  the  cause,  the  answer  of  said  defendant 
James  Woodmason,  and  upon  full  debate  of  the  matter, 
and  due  consideration  had  of  what  was  offered,  it  is  this 
day,  that  is  to  say,  Friday,  the  30th  day  of  April,  1830, 
ordered,  adjudged,  and  decreed  by  the  Right  Honourable 
the  Lord  High  Chancellor  of  Lreland,  that  the  decretal  order 
pronounced  in  this  cause  on  the  28th  day  of  June,  1815, 
be,  and  the  same  is  hereby,  affirmed,  with  costs  of  the  re- 
hearing." 

[The  Lord  Chancellor.  —  Is  the  appeal  against  that  de- 
cree alone  ?] 

It  it  so. 

*  The  Solicitor- General  was  then  called  on  to  answer  *  25 
this  objection.  —  There  is  no  doubt  that  the  appellant 
entered  into  this  undertaking ;  but  the  question  for  the  House 
is,  whether  such  an  undertaking  is  binding  on  the  parties? 
Both  the  parties  did  not  enter  into  this  undertaking,  and  con- 
sequently both  are  not  bound  by  it ;  so  that  the  other  party 
might  have  appealed  had  Lord  Chancellor  Habt's  decision 
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been  against  him.    This  in  itself  is  a  sufQcient  answer  to  the 
objection. 

The  Lord  Chancellor.  —  It  may  be  tme  that  this  was  an 
undertaking  of  only  one  of  these  parties,  and  would  not  have 
been  binding  on  the  other ;  but  what  are  the  circumstances 
under  which  it  was  made  ?  There  had  been  a  decree  against 
this  party ;  the  cause  had  been  reheard,  and  that  decree  had 
been  affirmed.  This  party  wished  the  cause  again  to  be  re- 
heard, and  he  petitioned  the  Lord  Chancellor  for  that  pur- 
pose. This  petition  might  have  been  refused ;  in  the  ordinary 
course  of  things  it  would  have  been  refused ;  but  the  Lord 
Chancellor  said :  "  If  you  will  t^ree  not  to  make  my  decision 
on  this  second  rehearing  the  subject  of  an  appeal,  I  will  rehear 
the  case."  And  the  party  petitioning  him  having  given  an 
undertaking  to  that  e£Pect,  the  Lord  Chancellor  did  rehear  it. 
This  amounted  to  saying  to  the  party :  "  To  what  Court  do 
you  wish  to  appeal  ?  to  the  House  of  Lords,  or  to  this  Court, 
where  you  may  have  justice  done  in  a  much  more  rapid  man- 
ner than  by  waiting  for  the  hearing  of  an  appeal  in  the  House 
of  Lords  ?  "  The  party  prayed  to  be  heard  in  that  Court ;  on 
this  undertaking  he  was  heard  there ;  after  that  he  cannot 
appeal  to  this  House. 

Lord  Campbell.  —  The  bargain  was  fair  and  reason- 
*  26    able.     *  There  is  no  doubt  about  the  effect  of  the  un- 
dertaking*itself.     It  was  considered  in  Morris  v.  Davies 
that  if  the  undertaking  had  appeared  on  the  face  of  the  de- 
cree, it  would  have  been  binding  there. 

Mr,  Pemberton.  —  This  is  often  done  in  cases  at  the  Rolls. 

The  Solicitor- General,  —  But  in  those  cases  both  parties 
enter  into  an  agreement.  There  is  no  mutuality  here ;  and 
the  only  ground  on  which  this  objection  can  be  put  is,  that 
the  undertaking  is  like  an  undertaking  to  refer  a  case  to  the 
Lord  Chancellor,  and  be  bound  by  his  decision ;  which  would 
make  it  resemble  an  award. 
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Mr.  Loftus  Wigramj  on  the  same  side.  —  The  permission  to 
have  the  case  reheard  was  a  question  for  the  discretion  of  the 
Lord  ChanceUor  of  Ireland.  In  his  discretion,  and  upon  this 
imdertaking  being  given,  he  reheard  the  case.  Under  such 
circimistances  the  undertaking  cannot  affect  th^  power  of  this 
House,  cannot  deprive  this  House  of  the  right  to  hear  the 
appeal.  The  matter  was  brought  before  the  appeal  com- 
mittee, and  the  members  of  that  committee  thought  that 
the  objection  would  not  prevent  the  appeal  from  being  re- 
heard. 

The  Lord  Chancellor.  —  This  case  is  not  like  the  case  of 
an  award.  The  party  here  was  asking  for  a  favour.  Terms 
were  proposed  on  which  that  favour  might  be  granted :  he 
accepted  those  terms,  and  had  the  advantage  he  sought.  It 
would  be  hard  on  the  other  party,*  after  what  has  taken  place, 
to  allow  this  appeal  to  be  heard ;  for  the  case  would  not  have 
been  reheard  in  the  Court  below  but  for  this  under- 
taking, *  and  the  Lord  Chancellor  of  Ireland  must  have  *  27 
assumed  that  this  was  not  a  fit  case  for  rehearing  if  it 
was  afterwards  to  be  made  the  subject  of  appeal.  He  con- 
sented to  rehear  it  in  order  to  prevent  the  appeal.  As  to 
what  was  said  in  the  appeal  committee,  it  is  clear  that  the 
appeal  committee  would  treat  this  as  a  matter  on  which  the 
discretion  of  the  House  ought  to  be  exercised.  The  under- 
taking does  not  constitute  an  objection  in  point  of  law  to  the 
House  hearing  the  appeal ;  but  it  furnishes  matter  which,  in 
the  discretion  of  the  House,  ought  to  prevent  the  appeal  firom 
being  heard. 

Lord  Campbell.  —  The  appeal  committee  would  not,  of 
course,  stop  the  appeal  from  coming  before  the  House ;  for 
the  objection  is  matter  on  which  the  House  ought  to  exercise 
its  discretion.  It  seems  to  me  that  this  is  a  fair  and  reason- 
able undertaking,  and  ought  to  be  enforced  by  the  House  re- 
fusing to  hear  the  appeal. 

The  Lord  Chancellor.  —  The  appeal  will  be  dismissed, 
but  not  with  costs,  as  this  is  a  pauper  case ;  though  one  noble 
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Lord  now  present  thinks  that  the  party  ought  to  be  punished 
in  costs  for  bringing  the  appeal  in  direct  violation  of  his  un- 
dertaking. 

Appeal  dismissed. 


•28  *  PRICE  V.  SEELEY. 

1843. 

Rbes  Price Plaintiff  in  Error. 

Robert  Benton  Seeley  and  six  Others    Defendant%  in  Error. 

Trespass.    Breach  of  the  Peace.   Arrest.    Justification. 

A  private  person  is  not  justified  in  arresting,  or  giving  in  charge  of  a 
policeman;  without  a  warrant,  a  party  who  has  been  engaged  in  an 
affray,  unless  the  affray  is  still  continuing,  or  there  is  reasonable  ground 
for  apprehending  that  he  intends  to  renew  it.^ 

A  plea,  justifying  an  arrest  for  an  affray  without  warrant,  ought  to  con- 
tain a  direct  averment  that  there  was  an  affray  or  a  breach  of  the  peace 
continuing  at  the  time  of  the  arrest,  or  a  well-founded  apprehension  of 
its  renewal. 

A  plea  of  justification  to  an  action  of  trespass  for  assault  and  false  im- 
prisonment, —  after  stating  that  defendants  were  in  lawful  possession 
of  a  yard,  and  were  there  erecting  a  wall  by  their  servants  ;  that 
plaintiff  entered  the  yard  and  upon  the  wall,  and  made  a  great  noise, 
disturbance,  and  affray,  ill-treated  defendants,  threw  down  their  ser- 
vants so  employed,  and  obstructed  the  erection  of  the  wall,  in  breach 
of  the  peace  ;  then  averring  a  requisition  by  defendants  to  plaintiff  to 
depart,  and  his  refusal  and  continuance  ;  whereupon  defendants  and 
their  servants  gentiy  removed  him,  and  he  violentiy  resisted,  and 
assaulted  one  of  the  defendants  in  so  doing,  — proceeded  thus  :  that 
plaintiff  then  and  immediately  afterwards,  and  just  before  the  said 
time  when,  &c.,  with  force,  &c.,  again  broke  and  entered  the  yard  and 
got  upon  the  wall,  and  again  made  a  great  noise,  disturbance,  and 


'  See  1  Chitty  Cr.  Law,  18;  Addison  Torts,  405;  Baynes  v.  Brewster, 
2  Q.  B.  885;  Commonwealth  v.  Carey,  12  Cush.  246;  Phillips  v.  Trull, 
11  John.  486;  Knot  v.  Gay,  1  Boot,  66. 
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afEray  therein,  and  threatened  to  assault,  insulted,  and  ill-treated 
and  showed  fight  to  defendants,  and  then  again  forcibly  obstructed 
the  further  erection  of  the  said  wall,  and  threw  down  part  thereof,  &c. , 
in  breach  of  the  peace  ;  whereupon  defendants,  haying  view  of  the 
offences  and  misconduct  of  plaintiff  last  aforesaid,  in  order  to  prevent 
such  breach  of  the  peace,  &c.,  then  and  there  gave  charge  of  the  plain- 
tiff to  a  police  constable,  who  then  saw  the  misconduct  of  plaintiff,  to 
take  him  before  a  justice  ;  and  the  policeman  took  him  before  a  jus- 
tice. 
Held,  that  these  were  sufficiently  positive  averments  of  a  continuing 
breach  of  the  peace  from  the  commencement  until  the  plaintiff  was 
given  in  charge,  or  amounted  to  a  necessary  implication  of  a  well- 
founded  apprehension  that  it  would  be  renewed. 

Practice. 

The  Standing  Order,  No.  58,  directing  **  that  no  person  shall  sign  an  ap- 
peal to  this  House  unless  he  was  of  counsel  in  the  same  cause  in  the 
Courts  below,  or  shall  attend  as  counsel  at  the  hearing  at  the  bar  of 
this  House,"  is  not  to  be  departed  from,  although  there  may  be  cases 
in  which  exceptions  wiU  be  allowed. 

May  11, 1843. 

This  was  a  writ  of  error  on  a  judgment  of  the  Ex- 
chequer Chamber,  which  affirmed  a  judgment  of  *  the    *  29 
Court  of  Queen^s  Bench,  under  the  following  circum- 
stances :  — 

In  Easter  term,  1889,  the  plaintiff  in  error  brought  an 
action  against  the  defendants  in  error,  in  the  Coiurt  of 
Queen's  Bench:  the  declaration  contained  two  counts,  the 
first  stating  an  assault,  battery,  and  false  imprisonment  of 
the  plaintiff  by  the  defendants;  and  the  second  stating  an 
assault  and  battery. 

The  defendants  severed  in  their  pleas:  the  said  R.  B. 
Seeley  and  five  other  defendants,  pleaded,  — 

Ist.  Not  guilty  to  the  whole  declaration. 

2dly.  As  to  the  second  count,  a  justification  (on  which  no 
question  arose). 

3dly.  As  to  the  first  count  also,  a  justification,  stating  that 
four  of  them,  with  other  persons,  being  trustees  under  an  Act 
of  10  Geo.  4,  for  taking  down  and  rebuilding  St.  Dunstan's 
church,  were,  as  such  trustees,  lawfully  possessed  of  a  certain 
close  or  yard,  with  the  appurtenances,  situate  and  adjoining 
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to  Clifford's  Inn^  in  the  city  of  London,  in  which  close  cer- 
tain persons,  with  the  authority  of  the  said  trustees,  were, 
before  and  at  the  said  times  when,  &c.,  constructing  a  wall, 
by  Thomas  Winney  and  Thomas  Lee,  their  servants  in  that 
behalf ;  and  the  said  trustees  being  so  possessed,,  and  the  said 
servants  being  so  employed,  the  plaintiff,  just  before  any  of 
the  said  times  when,  &c.,  in  the  said  first  count  mentioned, 
came  into  the  said  close  or  yard,  and  upon  the  said  wall  so 
constructing  as  aforesaid,  ^'and  then  and  there  with  force 
and  arms  made  a  great  noise,  disturbance,  and  affray  therein 
and  thereon,  and  insulted,  threatened,  abused,  and  ill-treated 
the  said  last  mentioned  defendants  so  being  such  trustees  as 

aforesaid,  and  also  the  said  George  Colk,  one  of  these 
*30    defendants,  in  the  said  *  close  or  yard  respectively; 

and  then  with  force  and  arms  assaulted  and  pushed 
about  and  threw  down  the  said  T.  Winney  and  T.  Lee,  being 
such  servants  employed  in  constructing  the  said  wall  as  afore- 
said, and  then  greatly  disturbed  and  disquieted  the  said  trus- 
tees in  the  peaceable  and  quiet  possession  of  the  said  respective 
close  or  yard,  and  forcibly  hindered  and  obstructed  the  erec- 
tion of  the  said  wall  there,  in  breach  of  the  peace  of  our  lady 
the  Queen ;  whereupon  the  last  mentioned  defendants,  R.  B. 
Seeley,  &c.,  being  such  trustees  as  aforesaid,  requested  the 
said  plaintiff  to  cease  his  said  noise,  violence,  hindrance,  and 
disturbance,  and  to  depart  from  and  out  of  the  said  close  or 
yard  and  wall  respectively ;  which  the  plaintiff  then  wholly 
refused  to  do,  and  continued  his  said  noise,  violence,  hinder- 
ance,  and  disturbance.     The  last  mentioned  defendants,  so 
being  such  trustees  as  aforesaid,  then  and  just  before  the  said 
times  when,  &c.,  in  defence  of  the  possession  of  their  said 
close  or  yard  and  wall,  and  the  said  George  Colk,  Cyrus  Elli- 
man,  and  Thomas  Eaves,  as  their  servants  in  that  behalf  and 
by  their  command,  and  the  defendants  did  gently  lay  their 
hands  on  the  plaintiff,  in  order  to  remove,  and  did  then  re- 
move, the  plaintiff  from  and  out  of  the  said  close  or  yard  of 
the  said  trustees,  and  off  the  said  wall,  as  they  lawfully  might 
for  the  cause  aforesaid ;  the  plaintiff  with  force  and  arms  vio- 
lently resisted  the  said  removal,  and  assaulted,  beat,  and  ill- 
treated  the  said  T.  Eaves  in  so  doing,  in  further  breach  of 
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the  Queen's  peace :  and  the  said  defendants  further  say,  that 
tixe  plaintiff  then  immediately  afterwards,  and  just  before  the 
said  times  when,  &c.,  with  force  and  arms,  &c.,  again  broke 
and  entered  the  said  close  or  yard,  and  got  upon  and 
over  the  said  *  wall,  and  again  made  a  great  noise,  dis-  *  31 
turbance,  and  afi&ay  therein  and  thereon,  and  threatened 
to  assault,  and'insulted  and  abused  and  ill-treated,  and  showed 
fight  to  the  defendants,  being  such  trustees  as  aforesaid,  and 
the  said  servants  in  the  said  close  or  yard ;  and  then  again 
forcibly  obstructed  and  hindered  the  further  construction  of 
the  said  wall  thereon,  and  forcibly  kicked  and  threw  down  a 
part  of  the  same  already  built,  and  greatly  disturbed  and  dis- 
quieted the  said  trustees  in  the  peaceable  and  quiet  posses- 
sion of  the  said  close  or  yard,  in  breach  of  the  peace  of  our 
lady  the  Queen ;  whereupon  the  last  mentioned  defendants, 
being  such  trustees  as  aforesaid,  and  having  view  of  the  said 
offences  and  misconduct  of  the  plaintiff  last  aforesaid,  and  the 
said  G.  Colk  standing  by  and  also  having  such  view  as  afore- 
said, in  order  to  preserve  the  peace,  and  to  restore  order  and 
tranquillity,  and  to  prevent  such  breach  of  the  peace  in  the 
said  close  or  yard  respectively,  and  to  proceed  peaceably, 
quietly,  and  undisturbedly  in  the  construction  of  the  said 
wall,  then  and  there  gave  charge  of  the  plaintiff  to  the  said 
T.  Eaves,  then  being  a  police  constable  of  and  for  the  city  of 
London,  who  then  saw  and  had  view  of  the  said  misconduct 
and  breach  of  the  peace  committed  by  the  plaintiff  as  last 
aforesaid,  and  then  requested  the  said  policeman  to  take  the 
plaintiff  into  his  custody  and  carry  him  before  some  justice  or 
justices  of  our  lady  the  Queen,  assigned  to  keep  the  peace  in 
and  for  the  said  city  of  London,  to  answer  the  premises  and 
to  be  dealt  with  according  to  law ;  and  the  said  policeman, 
being  such  constable  as  aforesaid,  at  such  request  of  the  last 
mentioned  defendants,  and  the  said  Cyrus  EUiman,  in  his  aid 
and  assistance  and  by  his  command,  then  and  there 
gently  laid  hands  on  the  plaintiff  for  the  *  cause  and  *  32 
purpose  aforesaid,  and  did  then  and  there  take  the 
plaintiff  into  custody  and  conduct  him  from  and  out  of  the 
said  close  or  yard,  in  order  to  carry  and  convey  him  before 
such  justice  as  aforesaid."    The  plea  then  proceeded  to  allege 
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that  the  trespasses  were  committed  in  so  doing  and  in  over- 
coming plaintiffs  resistance  to  the  constable ;  with  an  aver- 
ment that  as  little  damage  was  done  to  plaintiff  and  his  clothes 
as  might  be,  and  that  the  trespasses  all  took  place  in  the  city 
of  London. 

The  defendant  Eaves,  a  London  policeman,  pleaded,  —  1st. 
Not  guilty  by  statute. 

2d  and  8d.  Justifications,  on  which  no  question  is  raised  in 
this  writ  of  error. 

The  plaintiff  joined  issue  on  all  the  pleas  of  not  guilty,  and 
replied  de  injuria^  &c.,  to  the  special  pleas ;  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Lord  Denman  at  the  London 
sittings  after  Michaelmas  term,  1889,  when  the  jury  found  for 
the  plaintiff  on  the  general  issue,  with  one  shilling  damages ; 
and  for  the  defendants  on  the  pleas  of  justification.  A  motion 
to  arrest  the  judgment  was  afterwards  made,  but  the  Court 
directed  the  judgment  to  be  entered  for  the  defendants.  .The 
plaintiff  brought  his  writ  of  error  in  the  Court  of  Exchequer 
Chamber,  where  the  judgment  of  the  Court  of  Queen's  Bench 
was  affirmed,  (a)  The  plaintiff  then  brought  the  present 
writ  of  error  in  this  House. 

Mr.  Fitzroy  Kelly  and  Mr.  Fry^  for  the  plaintiff  in  error.  — 
It  appears  &om  the  evidence  that  at  the  time  the  tres- 
*  88  passes  complained  of  in  the  declaration  were  *  com- 
mitted, the  plaintiff  was  only  protecting  the  adjoining 
premises  of  his  daughter  against  the  encroachments  on  them 
by  the  defendants,  in  the  building  of  their  wall.  The  ques- 
tion, however,  for  the  consideration  of  the  House  does  not 
arise  on  the  merits,  but  on  the  pleadings.  The  plea  of  justi- 
fication to  the  first  count  of  the  declaration  is  insufficient  in 
law  to  bar  the  plaintiff's  right  of  action  for  the  trespasses 
alleged  in  that  count.  Those  trespasses  are  admitted  by  the 
plea ;  and  the  matters  alleged  by  way  of  justification  are, 
on  the  face  of  the  averments,  not  sufficient  to  justify  them. 
It  is  averred  that  Eaves  endeavoured  to  apprehend,  without 

(a)  10  L.  J.  N.  S.  Ezch.  543. 
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averring  that  he  had  a  warrant  or  other  authority  for  that 
purpose,  or  that  there  was  any  sufficient  reason  for  his  inters 
ference.  The  altercation  and  disturbance  between  the  plain- 
tiff and  the  defendants  had  ceased  when  the  former  was 
given  in  charge  to  Eaves.  The  law  on  this  point  is  clearly 
laid  down  in  a  well-considered  judgment  by  Mr.  Baron 
Pabke,  in  the  case  of  Ttmothy  v.  Simpson,  (a)  That,  like 
the  present,  was  an  action  of  trespass  for  an  assault  and 
false  imprisonment,  to  which  there  was  a  special  plea  that 
the  defendant  was  possessed  of  a  dwelling-house,  and  that 
the  plaintiff  entered  the  house  and  made  a  great  disturbance 
and  afEray  therein,  &c.,  whereupon  the  defendant  requested 
the  plaintiff  to  cease  his  disturbance  and  to  depart,  which 
the  plaintiff  refused  to  do,  and  continued  in  the  house 
making  the  said  disturbance  and  affray,  whereupon  the  de- 
fendant, in  order  to  preserve  the  peace,  gave  charge  of  the 
plaintiff  to  a  policeman,  who  took  the  plaintiff  into  custody. 
Mr.  Baron  Pabke  considered  that  plea  to  be  bad  in 
law,  and  he  laid  *  down  the  law  in  these  terms :  *^  It  is  *  84 
unquestionable  that  any  bystander  may  and  ought  to 
interfere  to  part  those  who  make  an  aSray,  and  to  stay  those 
who  are  going  to  join  in  it,  and  may  arrest  the  afi&ayers  and 
detain  them  till  the  heat  be  over,  and  then  deliver  them  to  a 
constable,  who  may  carry  them  before  a  justice  of  the  peace." 
It  appears  from  this  clear  statement  of  the  law  on  the  point, 
that  it  is  a  material  circumstance  whether  a  breach  of  the 
peace  is  committed  in  the  presence  of  the  party  giving  charge 
of  the  affrayer,  or  whether  the  affiray  which  he  witnessed 
ceased  and  it  is  likely  to  be  renewed ;  for  any  person  may 
apprehend  the  breaker  of  the  peace  during  the  affray,  and 
also  after  it  ceased  if  there  is  reasonable  ground  to  fear  it 
will  be  renewed.  But  where  there  is  no  continuing  affiray, 
and  no  reasonable  ground  to  apprehend  its  renewal,  no  per- 
son is  justified  in  arresting  a  party. 

[Lord  Campbell.  —  Your  general  'law  will  not,  I  suppose, 
be  controverted  on  the  other  side.     One  private  person  has 

(a)  lCr.,M.  &B.  767. 
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no  right  to  give  another  in  charge  after  the  disturbance  has 
ceased.] 

It  will  not  be  necessaiy)  therefore,  to  trouble  the  House 
with  more  cases  on  that  point,  except  only  by  a  reference  to 
the  case  of  Cook  y.  Neihercote^  (a)  at  the  trial  of  which  Mr. 
Baron  Aldebson  charged  the  jury  to  this  effect:  that  to 
justify  a  constable  in  apprehending  a  party  for  an  affray, 
without  a  warrant,  it  is  necessary  that  the  constable  should 
have  had  view  of  the  affiray  while  the  party  was  engaged  in 
it,  and  that  it  was  still  continuing  at  the  time  of  his  appre- 
hension.   If  the  *^  affray  was  over,  then  the  constable  had 

not  and  ought  not  to  have  the  power  of  apprehending 
*  35    the  persons  *  engaged  in  it;  for  the  power  is  given 

him  by  law  to  prevent  a  breach  of  the  peace,  and 
where  a  breach  of  the  peace  had  been  committed  and  was 
over,  the  constable  must  proceed  in  the  same  way  as  any 
other  person  ;  namely,  by  obtaining  a  warrant  from  a  magis- 
trate." (6)  The  law  being,  as  clearly  laid  down  in  those 
cases,  that  a  private  person  has  no  right  to  apprehend  unless 
the  afi&ay  is  continuing  or  there  is  reasonable  apprehension  of 
its  renewal,  the  defendants,  who  admit  by  their  plea  that 
they  apprehended  the  plaintiff  and  took  him  before  a  magis- 
trate, are  bound  to  allege  distinctly  the  facts  required  by  law 
for  their  justification.  The  justification  of  a  continuing  or 
renewed  breach  of  the  peace  must  be  positively  stated,  not 
alleged  by  way  of  inference  or  reasoning.  This  plea  does 
not  distinctly  state  that  there  was  a  continuing  af&ay,  and 
is  therefore  insufficient  in  form. 

[Lord  Campbell.  —  There  is  a  direct  averment  of  a  breach 
of  the  peace  :  ^^  Whereupon  the  defendants,  having  view  of 
the  misconduct  of  the  plaintiff,  ia  order  to  preserve  the 
peace  and  restore  order  and  tranquilUty,  and  to  prevent  such 
breach  of  the  peace,"  gave  charge  of  the  plaintiff.] 

**  Whereupon  "  is  not  a  term  showing  that  a  breach  of  the 

(a)  6  C.  &  P.  741.  (J)  6  C.  &.  P.  744. 
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peace  was  continiiing  at  the  time  the  plaintiff  was  taken  into 
custody. 

[Lord  Cottenhah.  —  The  words  "  whereupon^"  &c.,  imply 
that  a  breach  of  the  peace  was  continuing.] 

The  words  do  not  necessarily  imply  a  continuing  state  of 
things  amounting  to  a  breach  of  the  peace.  *^  Whereupon  " 
is  an  equivocal  word,  has  no  fixed  definite  legal  mean- 
ing, a,^d  is  not  precise  enough  in  *  pleading.  A  coro-  *  86 
ner's  inquisition  has  been  quashed  in  consequence  of 
the  word  '*  instantiy,"  used  in  it,  not  being  definite  enough 
to  signify  "  then  and  there."  So  "  whereupon  "  is  insuffi- 
cient, as  not  having  acquired  a  definite  legal  meaning.  There 
are  instances  of  arrest  of  judgment,  where  the  language  of 
the  plea  was  loose  and  indefinite.  Sweetapple  v.  Je8«e,  (a) 
Jackson  y.  Ptuked.  (() 

The  Attomey-Q-eneral^  Mr.  W.  H.  Watson^  and  Mr.  Peor 
eoek  appeared  for  the  defendants  in  error. 

Lord  Cottenham.  —  It  does  not  appear  to  us,  Mr.  Attorney, 
that  we  should  call  upon  the  defendants  in  error  in  this  case. 
The  law,  as  stated  by  Mr.  Kelly  from  the  judgment  of  Mr. 
Baron  Parke,  in  the  case  of  Timothy  v.  Simpnon^  is  perfectiy 
correct.  The  question  is,  whether  this  third  plea  comes 
within  the  rule  of  law  there  laid  down?  That  plea  states 
the  forcible  expulsion  of  the  plaintiff  from  this  ground,  and 
then  proceeds  to  allege  that  he  ^*  with  force  and  arms  vio- 
lently resisted  the  said  removal,  and  assaulted,  &c.,  the  said 
T.  Eaves  in  so  doing,  in  further  breach  of  the  Queen's 
peace:  and  the  said  defendants  further  say  that  the  plain- 
tiff then  immediately  afterwards,  and  just  before  the  said 
times  when,  &c.,  again  broke  and  entered  the  said  close,  &c., 
and  again  made  a  great  noise  and  affray  therein,  and  threat- 
ened  to  assault,  and  insulted,  &c.,  and  showed  fight  to  the 
defendants,   &c.,   and  then   again  forcibly  obstructed  and 

(a)  5  B.  &  Ad.  27.  (6)  1  M.  &  Sel.  284. 
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hindered  the  further  erection  of  the  said  wall,  and  forcibly 
kicked  and  threw  down  a  part  of  the  same  already  built, 
and  greatly  disturbed  the  said  trustees,  &c.,  in  breach  of 
*  87  the  peace  of  our  lady  the  Queen  ;  whereupon  the  *  last 
mentioned  defendants,  being  such  trustees  as  afore- 
said, and  having  view  of  the  said  offences  and  misconduct 
of  the  plaintiff  aforesaid,  and  the  said  Colk  standing  by  and 
also  having  such  view  as  aforesaid,  in  order  to  preserve  the 
peace  and  to  restore  order  and  tranquillity,  and  to  prevent 
such  breach  of  the  peace  and  to  proceed  quietly  and  undis- 
turbedly in  the  construction  of  the  said  wall,  then  and  there 
gave  charge  of  the  said  plaintiff." 

Now  that  appears  to  me  to  be  going  a  great  deal  further 
than  it  need  have  gone,  according  to  Mr.  Baron  Parke's  judg- 
ment ;  for  this  is  all  one  continued  act.    The  party  who 
makes  this  invasion  of  the  premises,  where  the  wall  was  being 
constructed,  did  not  evidently  desist  from  that  breach  of  the 
peace  in  which  it  is  admitted  he  was  engaged.    But  being 
forcibly  expelled  from  the  premises,  he  again  comes  on  them, 
again  does  that  which  the  word  "  affray  "  is  used  to  repre- 
sent, threatens  to  renew  the  assault,  and  proceeds,  again  with 
the  work  he  had  been  originally  engaged  in  when  he  was  re- 
moved ;   namely,   destroying  the  wall   partly  erected ;   all 
which  acts  are  in  the  plea  distinctly  alleged  to  be  against  the 
peace  of  the  Queen.     Then  the  act  which  is  the  subject  of 
the  chaiife  is  stated :  ^^  whereupon,  in  order  to  preserve  the 
peace,  and  to  restore  order  and  tranquillity,"  &c.     The  argu- 
ment is,  that  the  word  "  whereupon,"  coupled  as  it  is  with 
the  subsequent  statement,  must  be,  or  may  be,  intended  to 
mean  that  the  affray  and  breach  of  the  peace  had  entirely 
ceased,  and  that  after  it  had  ceased  the  party  was  given  in 
charge  to  the  constable,  —  a  course  of  proceeding  which  a 
private  individual  is  not  entitled  to  adopt.    But  the  allega- 
tion is,  after  narrating  the  facts  amounting  to  a  continued 

breach  of  the  peace,  that  "  whereupon,"  &c.,  to  pre- 
*  88   vent  the  continuance  of  *  the  disturbance,  the  party  was 

given  in  charge.     Now,  I  apprehend  that  the  statement 
there  would  amount  to  the  allegation  of  a  continued  breach 
of  the  peace  from  the  very  commencement  up  to  the  moment 
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when  the  party  was  given  into  custody.  It  amounts  to  that 
which  is  deemed  sufficient,  if  the  party  at  the  time  the  arrest 
took  place  had  ground  to  believe  that  a  breach  of  the  peace 
was  either  continuing  or  likely  to  be  renewed.  Here  is  a 
party  who  comes  on  the  premises,  commits  a  serious  breach 
of  the  peace,  is  forcibly  driven  out,  immediately  re-enters,  and 
continues  the  same  description  of  conduct  for  which  he  had 
been  previously  removed.  If  language  can  express  acts  cal- 
culated to  raise  impressions  that  a  breach  of  the  peace  was 
either  to  be  continued  or  repeated,  it  does  appear  to  me  that 
those  words  amply  amount  to  such  an  allegation  ;  and,  under 
the  authority  referred  to,  that  would  be  sufficient  to  justify 
the  arrest  which  took  place.  I  therefore  think  that  the  judg- 
ment must  be  for  the  defendants  in  error. 

Lord  Campbell.  —  This  appears  to  me  to  be  a  frivolous 
writ  of  error.  I  understand  there  was  an  application  that  the 
Queen's  Judges  should  be  here,  and  it  was  supposed  to  be  a 
matter  of  course  that  they  should  be  here.  Now,  your  Lord- 
ships are  extremely  anxious  in  a  grave  case,  upon  a  question 
of  common  law,  to  have  the  assistance  of  those  reverend 
sages  of  the  law,  and  to  pay  great  attention  to  them ;  although 
your  Lordships  are  not  bound  by  their  opinion.  But  to  have 
summoned  her  Majesty's  Judges  on  such  a  case  as  this  would 
have  been,  as  it  appears  to  me,  extremely  preposterous.  It 
should  be  understood  that  when  there  is  a  motive  to  summon 
the  Judges,  and  your  Lordships  think  their  attendance  neces- 
sary, they  are  generally  summoned ;  but  it  is  by  no 
means  necessary  *  when  there  is  a  writ  of  error  that  the  •  89 
Judges  should  be  summoned. 

It  seems  to  me  that  the  counsel  for  the  plaintiff  in  error 
very  correctly  stated  in  the  course  of  his  argument  what  is 
the  law  on  this  subject.  A  private  person  is  not  justified  in 
arresting  any  of  the  Queen's  subjects,  unless  there  be  a  breach 
of  the  peace  continuing,  or  unless  he  has  reasonable  ground 
to  believe  that  a  breach  of  the  peace,  which  has  been  com- 
mitted, will  be  renewed ;  and  it  was  stated,  I  think  very  cor- 
rectly, that  in  a  plea  justifying  an  arrest  and  imprisonment, 
there  ought  to  be  a  direct  averment  that  there  was  a  breach 
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of  the  peace  continuing,  or  that  there  was  a  well-founded  ap- 
prehension of  its  renewal.  When  I  look  at  this  plea,  I  think 
that  both  are  positively  averred.  I  cannot  at  all  dismiss  from 
my  consideration  the  first  part  of  this  plea ;  for  I  think  with 
my  noble  and  learned  friend  that  this  is  to  be  taken  as  part 
of  the  same  transaction,  for  there  was  no  cessation  at  all 
of  the  conduct  of  the  plaintiff,  and  it  is  positively  averred  that 
the  plaintiff  *^  then  immediately  afterwards,  and  just  before 
the  said  times  when,  &c.,  with  force  and  arms,  &c.,  again 
broke  and  entered  the  said  close,  &c.,  and  again  made  a  great 
noise,  &c.,  and  threatened  to  assault,  and  insulted  and  abused 
and  ill-treated  and  showed  fight  to  the  defendants  ; "  which 
last  is  an  expression  I  never  saw  in  pleadings  before,  but  the 
meaning  of  which,  I  apprehend,  is  pretty  well  understood ; 
'*  and  then  again  forcibly  obstructed  and  hindered  the  further 
erection  of  the  said  wall,  and  forcibly  kicked  and  threw  down 
a  part  of  the  same  already  built,  and  greatly  disturbed,  &c., 
the  said  trustees  in  the  peaceable  and  quiet  possession  of  the 
said  close  or  yard,  in  breach  of  the  peace  of  our  lady  the 
*  40  *  Queen."  Here  is  a  positive  averment  that  these  acts 
were  done  in  breach  of  the  Queen's  peace  ;  and  can  it 
be  contended  that  it  is  possible  to  have  an  affray  not  in 
breach  of  the  Queen's  peace  ?  Then  there  can  be  no  doubt 
that  in  that  part  of  the  plea  all  that  is  necessary  is  positively 
averred. 

Now,  let  us  see  whether  the  continuation  of  that  breach  of 
the  peace  at  the  time  of  the  arrest  is  not  likewise  averred. 
The  plea  goes  on  thus :  ^^  whereupon  the  last  mentioned  de- 
fendants, being  such  trustees  as  aforesaid,  and  having  view 
of  the  said  offences  and  misconduct  of  the  plaintiff  last  afore- 
said, &c.,  in  order  to  preserve  the  peace  and  to  restore  order 
and  tranquillity,  and  to  prevent  such  breach  of  the  peace  in 
the  said  close  or  yard  respectively."  Then  a  breach  of  the 
peace  had  been  committed;  whereupon,  in  order  to  restore 
tranquillity,  and  to  prevent  such  breach  of  the  peace  being 
renewed,  the  arrest  took  place.  Here  is  a  positive  averment 
that  it  was  continuing ;  and,  further,  if  we  could  suppose 
that  it  had  ceased,  —  which  I  think  there  is  no  reason  for 
supposing  on  this  statement,  —  there  are  facts  which  are 
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abundantly  shown  from  which  it  is  not  a  mere  matter  of 
doubtful  interference,  but  a  necessary  and  inevitable  impli- 
cation according  to  the  grammatical  and  usual  sense  in  which 
language  is  employed,  that  there  was  a  well-grounded  appre- 
hension that  that  breach  of  the  peace  would  be  renewed,  and 
it  was  in  order  to  prevent  such  renewal  of  it  that  the  arrest 
took  place.  I  am  clearly  of  opinion  that  this  writ  of  error  is 
brought  without  reason,  that  it  is  frivolous  and  vexatious, 
and  that  there  ought  to  be  judgment  for  the  defendants,  with 
costs. 

Lord  Cottenham.  —  With  respect  to  the  question  raised 
by  the  Attorney-General  at  the  bar,  with  regard  to 
*  the  counsel  who  signed  the  case  not  appearing  to  *  41 
argue  it,  (a)  it  must  not  be  supposed  that  that  rule  of  the 
House  is  to  be  departed  from  ;  because  it  is  essential  to  the 
due  administration  of  justice  that  this  House  should  have 
the  sanction  of  the  counsel  in  the  Court  below,  or  of  those 
who  appear  at  this  bar,  for  the  purpose  of  maintaining  any 
proceedings  brought  here  by  appeal  or  writ  of  error.  There 
has  been  sufficient  reason  stated  why  the  House  should  not 
insist  on  the  rule  in  this  case ;  but  it  must  not  be  understood 
that  the  rule  is  to  be  at  all  broken  in  upon  or  weakened.  — 
(See  the  Standing  Order,  No.  58,  Vol.  VI.,  ante^  p.  974.) 

The  judgment  of  the  Court  below  was  then  affirmed,  with 
costs. 

(a)  On  the  opening  of  the  case  by  Mr.  Kelly  ^  the  Attorney-General 
stated  to  the  House  that  neither  of  the  two  counsel  whose  names  were 
subscribed  to  the  printed  case  of  the  plaintiff  in  error  was  counsel  in  the 
cause  in  the  Court  below,  or  attending  as  counsel  in  it  at  this  bar. 
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*42  *  JOHNSTONE  v.  BEATTIE. 

1843. 

John  James  Hope  Johnstone,  George  Gra-  \ 

HAM   Bell,    James   Hope    Stewart,    and  S  Appellant$. 

William  Stewart ) 

Mary  Stewart  Beattie,  an  Infant,  by  Dun-  \ 

can  Stewart,  her  Grandfather  and  next  >  Respondent. 

Friend ) 

Jurisdiction.    Foreign  Infant    Appointment  of  Gruardian, 

A  Scotchman,  by  deed  duly  made  in  the  Scotch  form,  appointed  his 
wife  and  eight  other  persons — all  domiciled  and  resident  in  Scot- 
land—  to  be  tutors  and  curators  of  his  infant  daughter.  Upon  his 
death,  his  widow  and  four  only  of  the  eight  accepted  the  trusts  of 
the  deed.  The  widow  afterwards,  with  consent  of  her  cotrustees, 
brought  the  infant  to  England,  and  after  residing  for  three  years  in 
Tarious  places  there,  for  the  health  of  both,  the  widow  died,  recom- 
mending the  infant  to  the  care  of  her  grandfather,  who  was  then  re- 
siding in  England.  The  grandfather  filed  a  bill  in  Chancery,  in  the 
infant's  name,  for  the  sole  purpose  of  making  her  a  ward  of  Court, 
and  preventing  her  removal  to  Scotland  ;  and  upon  a  contest  arising 
between  him  and  the  Scotch  tutors  for  the  guardianship  of  the  infant, 
the  Lord  Chancellor  made  an  order,  in  the  usual  form,  referring  it  to 
the  Master  to  approve  of  proper  persons  to  be  guardians. 

Hdd  by  the  Lords  (aflSurming  that  order)  — 

1.  That  the  Scotch  testamentary  tutors  were  not  testamentary  guardians 
in  England,  according  to  the  Act  12  Char.  2,  c.  24.^ 


^  As  to  the  authority  of  a  father  to  appoint  a  testamentary  guardian, 
see  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1350-1352;  and  as  to  the  power  of  the 
Court  over  such  guardian,  see  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1352-1354. 
The  rights  and  authority  of  guardians  over  the  persons  and  property  of 
their  wards  are,  like  the  rights  and  authority  of  executors  and  adminis- 
trators, strictly  local,  and  cannot  be  exercised  in  other  States.  Morrell 
V.  Dickey,  1  John.  Ch.  156;  Sabin  v.  Oilman,  1  N.  H.  193;  Armstrong  v, 
Lear,  12  Wheat.  169  ;  Woodworth  v.  Spring,  4  Allen,  321,  324,  325 
Kraft  V.  Wickey,  4  Gill.  &  J.  322 ;  Burnet  v.  Burnet,  12  B.  Mon.  323 
Potter  V.  Hiscox,  30  Conn.  508;  Leverick  v,  Adams,  15  La.  An.  310 
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2.  That  the  Court  had  joriadictioQ  to  appoint  goardians  to  the  infant, 
although  her  domicile  and  all  her  property  were  situated  in  Scotland.' 

3.  That  the  Court  was  bound  to  appoint  guardians  to  the  infant,  being 
made  a  ward  by  the  mere  filing  of  the  bill ; '  and  although  the  Scotch 
testamentary  tutors  had  the  exclusive  control  of  all  her  property, 
answerable  to  the  Scotch  Courts  only,  they  had  no  authority  over  the 
infant  in  England,  nor  power  to  protect  her  ;  nor  entitled,  by  virtae 
of  the  deed  of  appointment,  or  by  international  law,  to  be  confirmed  or 
appointed  her  guardians  in  England.  (Dissentientibus  Liord  Brougham 
and  Lord  Campbell.) 

4.  That  persons  residing  out  of  the  jurisdiction  may,  if  otherwise  quali- 
fied, be  appointed  guardians  jointly  with  a  person  who  resides  per- 
manently within  the  jurisdiction.^ 

Quare^  whether  a  bill  filed  to  make  an  infant  a  ward  of  Court  ought  not 
to  allege  some  right  or  claim  of  the  infant  to  property  within  the  juris- 
diction, although  untruly.* 

March  27,  28;  May  16,  26,  1843. 

The  suit,  in  which  this  appeal  arose,  was  instituted  for  the 
purpose  of  obtaining  the  appointment,  by  the  Court  of 
Chancery,  of  guardians  to  the  respondent,  *  who  was  a  *  48 
Scotch  young  lady  about  the  age  of  six  years,  and  an 
orphan,  residing  in  England,  and  possessed  of  considerable 
landed  property  in  Scotland,  but  without  any  property  in 
England  or  Wales.  The  appellants  were  Scotch  gentlemen, 
regularly  constituted  tutors  and  curators  of  the  infant  by  the 

Townsend  v.  Kendall,  4  Minn.  412;  Grist  v.  Forehand,  36  Miss.  (6  Geo.) 
69;  Warren  v.  Hofer,  13  Ind.  167;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1355 
and  note  (Q)  ;  2  Story  £q.  Jur.  §  1338  a.  The  appointment  in.  Massa- 
chusetts of  a  guardian  over  a  child,  whose  legal  domicile  is  in  another 
State,  and  who  has  a  guardian  appointed  under  the  laws  of  that  State, 
does  not  deprive  the  Court  in  Massachusetts  of  the  power,  in  its  discre- 
tion, to  decree  the  custody  of  the  child  to  the  foreign  guardian.  Wood- 
worth  p.  Spring,  4  Allen,  321;  see  Nugent  v.  Vetzera,  L.  R.  2  £q.  704. 

'  See  Stuart  v.  Bute,  9  H.  L.  Cas.  440;  Dawson  v.  Jay,  and  In  re 
Mary  Jay  Dawson,  3  De  G.,  M.  &  G.  764;  Hope  v.  Hope,  4  De  G.,  M.  & 
G.  328;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1850. 

•  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1847;  Stuart  v.  Bute  &  Stuart 
p.  Moore,  0  H.  L.  Cas.  440 ;  s.  c.  4  Macq.  H.  L.  1 ;  7  Jur.  n.  s.  1129;  2 
Giff.  582;  7  Jur.  n.  s.  355  ;  Williamson  p.  Berry,  8  How.  (U.  S.)  555;  2 
Story  £q.  Jur.  §§  1352,  1353. 

^  See  Woodworth  p.  Spring,  4  Allen,  321. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1.348;  Hope  p.  Hope,  4  De  G.,  M. 
&  G.  843;  Dawson  p.  Jay,  8  De  G.,  M.  &  G.  771. 

[87] 


*48  GASES  IN  THE  HOUSE  OF  LORDS. 

testamentary  appointment  of  her  father,  a  domiciled  Scotch- 
man ;  and  they  had  duly  accepted  that  office.  The  question 
for  decision  was,  whether  the  Court  of  Chancery  in  England 
could,  consistently  with  the  laws  and  rules  which  govern  the 
proceedings  of  that  Court  in  such  cases,  disregard  the  author- 
ity of  those  tutors,  and  place  the  young  lady  under  the  ex- 
clusive control  and  protection  of  guardians  appointed  by  the 
Court. 

The  facts  were  these :  Thomas  Beattie,  Esq.,  the  father  of 
the  young  lady,  was  a  Scotch  gentleman,  born  of  Scotch 
parents,  possessed  of  no  projperty  in  England  or  Wales,  but 
possessed  of  an  estate  at  Crieve,  in  the  county  of  Dumfries, 
of  the  value  of  2300Z.  per  annum,  subject  to  certain  burdens 
charged  thereon,  and  also  of  some  other  property  in  Scotland. 
He  married  a  lady  of  the  name  of  Christina  Stewart,  a  Scotch 
woman,  also  born  of  Scotch  parents,  and  possessing  no  prop- 
erty in  England  or  Wales,  but  entitled  to  a  life-interest  in  an 
estate  called  the  Glen-Morven  estate,  of  the  value  of  1001. 
per  annum,  in  the  county  of  Argyll.  In  the  year  1835,  the 
respondent  was  the  only  surviving  child  of  the  marriage. 
Her  father,  having  been  advised  to  go  to  Madeira  for  the 
benefit  of  his  health,  before  his  departure  executed  the  fol- 
lowing deed,  dated  the  3d  of  October,  1835,  and  signed  by 
two  witnesses :  — 

"  I,  Thomas  Beattie,  Esq.,  of  Crieve,  judging  it  to  be 
*  44  proper  and  expedient  to  appoint  tutors  and  curators  *  to 
the  surviving  child  procreated,  or  the  children  to  be 
procreated  betwixt  me  and  Christina  Stewart  or  Beattie,  my 
spouse,  as  shall  happen  to  be  within  the  years  of  pupillarity 
or  minority  at  the  time  of  my  decease  ;  therefore,  I  hereby 
nominate  and  appoint  the  said  Christina  Beattie,  my  spouse, 
and  'John  James  Hope  Johnstone,  Esq.  (the  first  appellant ; 
seven  other  gentlemen  were  then  named,  including  the  other 
appellants),  to  be  tutors  and  curators  to  Mary  Stewart  Beattie, 
the  child  already  procreated  betwixt  me  and  the  said  Chris- 
tina Beattie,  and  to  any  other  children  to  be  procreated  of  my 
body,  whether  male  or  female,  of  my  present  marriage ;  de- 
claring that  the  majority  of  the  above-named  persons  accept- 
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ing  and  surviving,  and  resident  in  Great  Britain  at  the  time, 
shall  be  a  quorum,  while  there  are  more  than  two  surviving  ; 
and  in  case  they  shall  be  reduced  to  two  or  one,  the  whole 
office  shall  be  vested  in  such  surviving  persons  or  person,  with 
power  .to  appoint  factors,  &c.,  and  generally  to  do  every  other 
act  and  deed  in  the  management  of  the  affairs  of  my  said 
child  or  children  competent  to  tutors  and  curators  by  the  law 
of  Scotland,  &c."  (a) 

Shortly  after  executing  'this  deed,  Mr.  Beattie,  with  his 
wife  and  child,  went  to  the  island  of  Madeira,  where  he  died 
in  the  month  of  April,  1836 ;  whereupon  his  widow  and  the 
appellants  alone,  out  of  the  persons  named  in  the  deed,  ac- 
cepted the  office  of  tutors,  the  other  persons  named  therein 
having  declined  to  act.  By  this  means  the  widow  and  the 
appellants  became  the  sole  tutors  testamentary  of  the  infant, 
and  became  bound  by  the  law  of  Scotland  to  continue  such 
tutors  until  she  should  attain  her  age  of  twelve  years, 
*when  they  would  become  curators,  and  so  continue  *45 
until  she  should  attain  her  age  of  twenty-one  years. 
The  appellants  proceeded  forthwith  to  perform  the  duties  so 
reposed  in  them,  and  to  manage  the  estate  and  affairs  of  the  in- 
fant in  Scotland,  and  complied  with  the  requisites  of  the  law 
of  Scotland  relating  to  such  matters. 

Mrs.  Beattie,  soon  after  the  death  of  her  husband,  left  the 
island  of  Madeira,  and  arrived  in  England  with  her  daughter 
on  the  5th  of  June,  1836.  In  the  end  of  that  month  they 
went  to  Scotland,  and  resided  for  a  short  time  at  the  family 
mansion  in  Dumfriesshire.  In  the  month  of  November  of  , 
the  same  year  they  went  to  Chester,  where  Mr.  Duncan 
Stewart,  Mrs.  Beattie's  father,  then  resided,  he  being  col- 
lector of  the  customs  there.  Mrs.  Beattie  afterwards  brought 
her  daughter  to  London,  but  soon  returned  to  Chester,  and 
resided  there  for  a  year;  after  which  she  came  again  to 
London,  and  resided  for  a  year  in  a  hired  furnished  house 
in  Avenue  Road,  Regent's  Park,  and  afterwards  in  a  rented 
house  furnished  by  herself  in  Albion  Street,  Hyde  Park,  hav- 

(a)  The  deed  is  f ally  set  forth  in  Mr.  Phillips's  Report,  p.  17. 
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ing  occasionally  for  short  periods  gone  with  her  daughter  to 
Hastings,  for  the  "benefit  of  the  health  of  both. 

Mrs.  Beattie  made  her  will  in  October,  1840,  by  which  she 
appointed  Adam  Johnstone  and  Dr.  Frederick  Quin  her  ex- 
ecutors, and  bequeathed  all  she  possessed  to  her  father,  for  his 
life,  and  after  his  death  to  her  brothers.  The  will  contained 
this  passage :  "  My  daughter  is  amply  provided  for ;  but  it  is 
my  earnest  request  and  prayer  that  she  should  be  allowed  to 
reside  with  her  grandfather  and  my  aunt  Mrs.  Buchanan,  and 
that  my  coti*ustees  should  not  make  any  attempt  to  diminish 
the  full  allowance  from  Grieve  and  Glen-Morven  during 
*  46  her  minority.  My  daughter  *  unluckily,  inherits,  from 
both  her  father  and  mother,  most  delicate  health,  and 
will  require  every  comfort  and  care  to  rear  her  to  maturity ; 
and  I  most  earnestly  implore  the  gentlemen  of  the  trust  to 
prefer  my  dear  child's  health  and  comfort  to  any  saving  for  a 
fortune,  which  her  delicate  constitution,  if  not  properly  at- 
tended to,  may  never  allow  her  to  reach.  I  am  now  writing 
from  a  bed  of  sickness,  from  which  it  may  be  God's  decree 
that  I  never  rise ;  and  I  would  fondly  believe  that  the  gentle- 
men of  the  trust  will  not  have  the  heart  to  lend  a  deaf  ear  to 
this  last  appeal  of  a  mother  for  her  orphan  child.  May  God 
forbid  that  my  own  desire  that  my  daughter  should  pass  her 
minority  in  the  house  and  under  the  care  of  her  natural  pro- 
tector and  nearest  blood  relation,  her  grandfather,  should 
meet  with  dissent :  it  is  my  dying  request  that  she  should 
have  a  governess  in  her  grandfather's  house,  and  never  be 
sent  to  a  boarding-school." 

Mrs.  Beattie  died  in  Albion  Street,  on  the  21st  of  Decem- 
ber, 1840.  Immediately  after  her  death,  the  appellant,  James 
Hope  Stewart,  by  the  desire  of  the  other  appellants,  came  to 
London,  and  made  the  necessary  arrangements  for  the  care  of 
the  infant,  and  for  her  remaining  in  England,  which  was  con- 
sidered by  her  medical  advisers  to  be  necessary  for  her  health. 
He  engaged  a  Miss  Wells  as  a  governess  for  her,  that  lady 
having  been  approved  of  and  about  to  be  engaged  by  Mrs. 
Beattie  at  the  time  of  her  death ;  and  he  continued  an  old 
confidential  servant  to  attend  upon  the  infant  as  she  had  done 
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theretofore,  and  left  her  also  in  the  care  of  Miss  Janet  Graham 
Stewart,  who  was  a  relation  of  Mrs.  Beattie  and  sister  of  two 
of  the  appellants,  and  who  had,  at  the  request  of  Mrs.  Beattie, 
resided  with  her  during  her  last  illness.  The  appellant, 
*  J.  H.  Stewart,  returned  to  Scotland  the  1st  of  January,  *  47 
1841,  having  previously  arranged,  provided  his  cotutors 
should  agree  thereto,  that  Mrs.  Buchanan,  the  aunt  of  Mrs. 
Beattie  mentioned  in  her  will,  should  come  from  Scotland  and 
take  charge  of  Miss  Beattie  until  the  close  of  the  term  for 
which  the  house  in  Albion  Sti*eet  had  been  taken,  which  was 
to  June  or  Michaelmas,  1841. 

On  the  6th.  of  January,  1841,  Mr.  Duncan  Stewart,  the 
infant's  grandfather,  without  any  notice  to  the  appellants, 
filed  a  bill  in  the  Court  of  Chancery,  in  the  name  of  the 
infant  as  plaintiff,  by  himself  as  her  next  friend,  against  the 
appellants  and  the  said  executors,  Adam  Johnstone  and  Fred- 
erick Quin,  stating  the  matters  before  mentioned ;  and  also 
that  the  appellants  and  Mrs.  Beattie,  as  trustees  of  the  Scotch 
estates,  had  received  the  rents  and  profits  of  said  estates  to  a 
considerable  amount,  and  that  the  appellants  had  in  their 
hands  considerable  sums  of  money  on  account  of  the  said 
rents  received  by  them  in  trust  for  the  infant  since  her 
father's  death,  and  that  there  was  a  considerable  sum  due 
to  her  on  the  like  account  from  her  mother's  estate,  possessed 
by  her  said  executors.  The  bill  further  stated,  that  all  the 
appellants  resided  in  Scotland,  out  of  the  jurisdiction  of  the 
Court,  and  that  there  was  no  person  within  the  jurisdiction 
empowered  to  act  as  guardian  of  the  plaintiff,  or  to  receive 
the  rents  and  profits  of  the  said  estates,  or  apply  them  for  the 
maintenance  and  benefit  of  the  plaintiff ;  that  her  father  had 
no  legal  relative  at  the  time  of  bis  death ;  that  the  said  Dun- 
can Stewart,  her  mother's  father,  was  her  nearest  living  rela- 
tive, and  the  said  Mrs.  Buchanan  was  another  of  her  nearest 
relatives  ;  that  both  these  were  to  be  permanently  resi- 
dent within  the  jurisdiction,  and  the  plaintiff  was  *  al-  *  48 
ways  on  terms  of  intimacy  and  affection  with  them,  and 
was  desirous  that  they  should  be  appointed  to  act  as  her 
finiardians.    The  bill  prayed  that  the  fortune  and     _^ 

^  r-     .7  Prayer*  of  bill. 

person  of  the  plaintiff  might  be  placed  under  the 
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protection  of  the  Court,  and  that  Mr.  Duncan  Stewart  and 
Mrs.  Buchanan,  or  some  other  proper  person  or  persons,  might 
be  appointed  to  be  or  to  act  as  guardians  or  guardian  of  the 
plaintiff,  and  that  all  proper  dii-ections  might  be  given  for  her 
maintenance  and  education ;  and  that  accounts  might  be  taken, 
under  the  direction  of  the  Court,  of  all  the  rents  and  profits 
of  the  said  estates  received  by  the  appellants  and  Mrs.  Beat- 
tie,  deceased,  as  such  trustees  as  therein  mentioned,  or  by 
their  order,  &c.,  since  the  death  of  Mr.  Beattie ;  and  that 
the  appellants,  and  the  defendants  Johnstone  and  Quin,  as  the 
executors  of  Mrs.  Beattie,  might  be  decreed  to  pay  into  Court, 
for  the  benefit  of  the  plaintiff,  what,  upon  taking  such  accounts, 
should  appear  to  be  due  from  them  respectively,  &c. ;  and  that 
all  other  accounts  might  be  taken  and  directions  given  which 
should  be  necessary  for  properly  effectuating  the  purposes  of 
the  suit. 

On  the  same  day  that  the  bill  was  filed  Mr.  Duncan  Stew- 
art presented  a  petition  in  the  cause,  in  the  name  of  the 
infant,  containing  the  same  statements  as  were  contained  in 
the  bill,  and  praying  that  he  and  Mrs.  Buchanan  might  be 
appointed  to  be  or  to  act  as  guardians  of  the  petitioner ;  and 
that  it  might  be  referred  to  the  Master  to  inquire  and  state  to 
the  Court  the  infant'js  age  and  the  nature  and  amount  of  her 
fortune,  and  what  would  be  fit  and  proper  to  be  allowed  for 
her  maintenance  and  education  during  her  minority,  and  from 
what  past  period  such  allowance  should  commence,  and  out 

of  what  fund  it  should  be  taken.  This  petition  was 
♦  49    supported  by  an  affidavit,  which  ♦  contained  statements 

to  the  same  effect  as  the  statements  contained  in  the  peti- 
tion, and  testified  the  fitness  of  Mr.  D.  Stewart  and  Mrs.  Bu- 
chanan  to  be  guardians.  And  also  on  the  same  day,  on  the  ex 
parte  application  of  the  infant's  coupsel,  the  Vice-Chancellor 
made  an  order  appointing  Mr.  Duncan  Stewart  and  Mrs.  Bu- 
chanan to  act  as  guardians  of  the  infant,  and  referred  it  to  the 
Master  to  inquire  and  state,  &c.,  as  prayed  by  the  petition. 

The  appellants,  shortly  after  this  order  had  been  obtained 
from  the  Vice-Chancellor,  were  informed  of  the  proceedings 
which  had  taken  place ;  and  having  then  appeared  to  the  bill, 
they  in  February,  1841,  presented  a  petition  to  the  Lord 
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Chancellor,  setting  forth,  among  other  matters  before  men- 
tioned, the  aforesaid  deed  of  Mr.'  Beattie  appointing  them 
tutors  and  curators  of  his  child,  and  stating  their  own  powers 
and  duties  acting  under  that  appointment  in  the  events  which 
happened,  and  other  grounds  on  which  they  conceived  that 
the  order  of  the  Vice-Chancellor  was  erroneous.  The  peti- 
tion, —  after  further  stating  that  Mrs-  Beattie  did  not  by  her 
will  give  any  property  to  the  infant ;  that  there  was  nothing 
due  to  the  infant  from  her  mother's  estate  ;  that  the  infant 
had  not  acquired  any  English  domicile,  and  had  no  property 
whatever  in  England ;  that  in  all  the  arrangements  made  by 
the  petitioners  for  the  education  of  the  infant  and  manage- 
ment of  her  property,  they  considered  solely  what  was  most 
for  her  benefit,  and  they  were  perfectly  able  and  willing  to 
take  care  of  her  during  her  residence  in  England,  —  prayed 
that  the  said  order  might  be  discharged  or  varied ;  and  that 
if  his  Lordship  should  think  it  proper  to  interfere  touching 
the  guardianship  of  the  infant,  the  appellants  might  be  de- 
clared to  be,  or,  if  they  were  not  already  such,  might 
*  be  appointed  to  be  guardians  of  the  infant :  but  if  his  *  50 
Lordship  should  think  fit  to  interfere  touching  the  guar- 
dianship, and  should  not  think  it  fit  to  declare  or  appoint  the 
appellants  to  be  such  guardians,  then  that  his  Lordship  would 
be  pleased  to  make  such  other  order,  by  way  of  reference  to 
the  Master  or  otherwise,  as  to  his  Lordship  should  seem  meet, 
having  regard  to  the  said  testator's  testamentary  disposition, 
to  his  domicile,  and  to  the  circumstances  and  situation  of  the 
property  of  the  infant ;  or  that  his  Lordship  might  make  such 
other  order  as  the  circumstances  of.  the  case  might  require. 
This  petition  also  came  on  to  be  heard  before  the  Vice- 

• 

Chancellor  on  the  19th  of  March,  1841 ;  and  after  hearing 
the  matter  full}'  debated  on  both  sides,  and  hearing  the  sev- 
eral affidavits  by  which  the  petition  was  supported  and  op- 
posed, his  Honor  ordered  that  his  former  order,  dated  the  6th 
of  January,  should  be  discharged,  and  that  the  appellants 
should  be  appointed  to  act  as  guardians  of  the  infant  during 
her  minority,  or  until  the  further  order  of  the  Court,  without 
prejudice  to  the  question  whether  the  appellants  were  entitled 
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to  the  guardianship  of  the  infant,  under  the  Statute  12  Charles 
2,  c.  24,  §  8. 

Mr.  Duncan  Stewart,  in  the  name  of  the  infant,  presented 
a  petition  of  appeal  from  this  last  order,  to  the  Lord  Chan- 
cellor ;  and  this  petition  came  to  be  heard  before  his  Lord- 
ship on  the  17th  of  April,  1841,  when  his  Lordship  ordered 
that  the  Vice-Chancellor's  order,  dated  the  19th  of  March,  be 
discharged,  except  so  far  as  the  same  discharged  the  order 
dated  the  6th  of  January ;  and  that  it  be  referred  to  the  Mas- 
ter to  approve  of  a  proper  person  or  persons  to  be  appointed 
the  guardian  or  guardians  of  the  infant :  and  the  Master 
♦  61  was  to  inquire  and  state  to  the  Court  the  infant's  ♦  age, 
and  what  relations  she  had,  and  the  nature  and  amount 
of  her  fortune,  and  also  on  what  evidence  or  ground  he  should 
approve  of  any  particular  person  or  persons  to  be  such  guar- 
dian or  guardians :  and  the  Master  was  also  to  consider  of  a 
scheme  for  the  residence  of  the  infant,  and  what  would  be 
proper  to  be  allowed  for  her  maintenance  and  education,  to 
commence  from  the  2d  of  December,  1840,  the  time  of  her 
mother's  death,  and  for  the  time  to  come  during  her  minority ; 
and  to  state  out  of  what  fund  such  allowance  ought  to  be  paid : 
and  after  the  Master  should  have  reported,  such  other  order 
should  be  made  as  should  be  just,  (a) 

This  was  the  order  now  appealed  from. 


From  the  affidavits  read  before  the  Vice-Chan cellor,  on  the 
hearing  of  the  appellants'  petition,  aijd  afterwards  before 
the  Lord  Chancellor,  on  the  appeal  to  him,  and  set  forth  in 
the  printed  cases,  the  following  extracts  are  made  of  the 
material  passages,  which  were  frequently  referred  to  in  the 
arguments  on  this  appeal,  and  by  the  Lords  in  their  judg- 
ments. 

Evidence.  ^^^  affidavit  made  by  the  appellants  on  that 

occasion  stated — among  other  things  which  were 

also  stated  in    their  petition — that  Mr.   Beattie's  deed  of 

(a)  See  hia  Lordship'^  judgment,  1  Phillips,  80. 
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nomination  of  tutors  and  curators  was,  according  to  the  law 
of  Scotland,  an  instrument  of  a  'testamentary  nature,  and 
that  by  the  law  of  Scotland  a  tutor  appointed  by  a  father 
was,  after  the  death  of  the  mother,  vested  with  the  manage- 
ment of  the  person  of  the  infant;  and  that  the  same  deed 
being  a  document  of  a  testamentary  nature,  constituted  a 
good  appointment  of  deponents  not  only  to  be  tutors  accord- 
ing to  the  law  of  Scotland,  but  also  to  be  guardians  of  the 
infant  according  to  the  law  of  England.  And  the  deponents 
said  that  they  were  informed  and  they  believed  that  Mrs. 
Beattie,  by  her  will,  bequeathed  all  the  property  she  had  to 
her  father  for  his  life,  and  after  his  death  to  be  divided  I 

among  her  surviving  brothers ;  and  that  she  *  did  not   *  5i 
by  her  will  bequeath  any  property  whatever   to  her 
daughter,  the  infant  plaintiff,  and  they  did  not  believe  that 
there  was,  as  alleged  in  the  bill,  a  considerable  or  any  sum  j 

of  money  due  to  the  infant  from  her  mother's  estate,  and 
they  veiily  believed  that  the  infant  had  not  any  property 
whatever  in  England.  And  deponents  said  that  they  had 
for  nearly  five  years  duly  managed  the  affairs  of  the  infant  ! 

in  Scotland,  and  complied  with  the  requisites  of  the  law  of 
Scotland  in  regard  to  giving  up  inventories  of  her  property ; 
and  further,  that  they  had  held  meetings  yearly,  at  which 
they  audited  the  accounts  of  the  factor  or  receiver,  and  de- 
posited the  surplus  rents  in  the  Bank  of  Scotland,  as  di- 
rected by  the  deed  of  entail  of  the  estate  of  Grieve,  and  they 
acted  in  all  respects  in  accordance  with  the  law  of  Scotland, 
and  in  conformity  with  the  advice  of  Scotch  counsel.  And 
deponeqts  said  they  were  advised  aiid  believed  it  would  be 
most  inexpedient,  and  lead  to  a  collision  of  laws  and  forms, 
if  the  Court  of  Chancery  in  England  were  to  supersede  the 
guardians  appointed  by  the  father  of  the  infant  according  to 
the  law  of  Scotland,  and  any  expenditure  for  the  mainte- 
nance of  the  infant  would  be  liable  to  be  overruled  by  the 
law  of  Scotland.  And  deponents  said,  that  in  the  arrange- 
ments which  were  made  by  them,  they  considered  solely 
what  was  most  for  the  benefit  of  the  infant;  and  it  was 
their  intention,  unless  superseded,  to  consider  what  would  be 
most  for  the  health  and  benefit  of  the  infant  in  tixe  manage- 
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to  the  guardianship  of  the  infant,  under  the  Statute  12  Charles 
2,  c.  24,  §  8. 

Mr.  Duncan  Stewart,  in  the  name  of  the  infant,  presented 
a  petition  of  appeal  from  this  last  order,  to  the  Lord  Chan- 
cellor ;  and  this  petition  came  to  be  heard  before  his  Lord- 
ship on  the  17th  of  April,  1841,  when  his  Lordship  ordered 
that  the  Vice-Chancellor's  order,  dated  the  19th  of  March,  be 
discharged,  except  so  far  as  the  same  discharged  the  order 
dated  the  6th  of  January ;  and  that  it  be  referred  to  the  Mas- 
ter to  approve  of  a  proper  person  or  persons  to  be  appointed 
the  guardian  or  guardians  of  the  infant :  and  the  Master 
*  61  was  to  inquire  and  state  to  the  Court  the  infant's  *  age, 
and  what  relations  she  had,  and  the  nature  and  amount 
of  her  fortune,  and  also  on  what  evidence  or  ground  he  should 
approve  of  any  particular  person  or  persons  to  be  such  guar- 
dian or  guardians  :  and  the  Master  was  also  to  consider  of  a 
scheme  for  the  residence  of  the  infant,  and  what  would  be 
proper  to  be  allowed  for  her  maintenance  and  education,  to 
commence  from  the  2d  of  December,  1840,  the  time  of  her 
mother's  death,  and  for  the  time  to  come  during  her  minority ; 
and  to  state  out  of  what  fund  such  allowance  ought  to  be  paid : 
and  after  the  Master  should  have  reported,  such  other  order 
should  be  made  as  should  be  just,  (a) 

This  was  the  order  now  appealed  from. 


From  the  affidavits  read  before  the  Vice-Chancellor,  on  the 
hearing  of  the  appellants'  petition,  aijd  afterwards  before 
the  Lord  Chancellor,  on  the  appeal  to  him,  and  set  forth  in 
the  printed  cases,  the  following  extracts  are  made  of  the 
material  passages,  which  were  frequently  referred  to  in  the 
arguments  on  this  appeal,  and  by  the  Lords  in  their  judg- 
ments. 

Eyidenoe  ^^^  affidavit  made  by  the  appellants  on  that 

occasion  stated — among  other  things  which  were 

also  stated  in   their  petition — that  Mr.   Beattie's  deed  of 

(a)  See  hia  Lordship'js  judgment,  1  Fhillipa,  30. 
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nomination  of  tutors  and  curators  was,  according  to  the  law 
of  Scotland,  an  instrument  of  a  'testamentary  nature,  and 
that  by  the  law  of  Scotland  a  tutor  appointed  by  a  father 
was,  after  the  death  of  the  mother,  vested  with  the  manage*- 
ment  of  the  person  of  the  infant;  and  that  the  same  deed 
being  a  document  of  a  testamentary  nature,  constituted  a 
good  appointment  of  deponents  not  only  to  be  tutors  accord* 
ing  to  the  law  of  Scotland,  but  also  to  be  guardians  of  the 
infant  according  to  the  law  of  England.  And  the  deponents 
said  that  they  were  informed  and  they  believed  that  Mrs. 
Beattie,  by  her  will,  bequeathed  all  the  property  she  had  to 
her  father  for  his  life,  and  after  his  death  to  be  divided 
among  her  surviving  brothers ;  and  that  she  *  did  not  *  5i 
by  her  will  bequeath  any  property  whatever  to  her 
daughter,  the  infant  plaintiff,  and  they  did  not  believe  that 
there  was,  as  alleged  in  the  bill,  a  considerable  or  any  sum 
of  money  due  to  the  infant  from  her  mother's  estate,  and 
they  veiily  believed  that  the  infant  had  not  any  property 
whatever  in  England.  And  deponents  said  that  they  had 
for  nearly  five  years  duly  managed  the  affairs  of  the  infant 
in  Scotland,  and  complied  with  the  requisites  of  the  law  of 
Scotland  in  regard  to  giving  up  inventories  of  her  property ; 
and  further,  that  they  had  held  meetings  yearly,  at  which 
they  audited  the  accounts  of  the  factor  or  receiver,  and  de- 
posited the  surplus  rents  in  the  Bank  of  Scotland,  as  di- 
rected by  the  deed  of  entail  of  the  estate  of  Grieve,  and  they 
acted  in  all  respects  in  accordance  with  the  law  of  Scotland, 
and  in  conformity  with  the  advice  of  Scotch  counsel.  And 
deponeqts  said  they  were  advised  aiid  believed  it  would  be 
most  inexpedient,  and  lead  to  a  collision  of  laws  and  forms, 
if  the  Court  of  Chancery  in  England  were  to  supersede  the 
guardians  appointed  by  the  father  of  the  infant  according  to 
the  law  of  Scotland,  and  any  expenditure  for  the  mainte- 
nance of  the  infant  would  be  liable  to  be  overruled  by  the 
law  of  Scotland.  And  deponents  said,  that  in  the  arrange- 
ments which  were  made  by  them,  they  considered  solely 
what  was  most  for  the  benefit  of  the  infant;  and  it  was 
their  intention,  unless  superseded,  to  consider  what  would  be 
most  for  the  health  and  benefit  of  the  infant  in  the  manage- 
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ment  of  her  education,  and  the  choice  of  her  residence. 
And  they  said  that  they  could  take  care  of  the  infant  in 
England,  while  it  might  be  expedient  for  her  to  continue  in 
that  part  of  the  United  Kingdom  ;  and  that  the  most  anxious 
solicitude  and  attention  had,  since  the  decease  of  her  mother, 
been  entertained  for  and  bestowed  upon  the  infant  by  these 
deponents,  and  also  by  Miss  Graham  Stewart,  the  sister  of 
the  deponents  J.  Hope  Stewart  and  W.  Stewart,  who  took 
charge  of  the  infant  by  their  direction. 

The  following  is  an  extract  from  an  affidavit  made  in  sup- 
port of  the  appellants'  said  petition,  evidencing  the  law  of 
Scotland  on  the  subject :  — 

John  Marshall,  of  Edinburgh,  Esq.,  advocate,  and  James 
Newton,  of  the  same  city,  Esq.,  writer  to  the  signet,  seveiv 
ally  said,  that  they  had  sevei'ally  been  admitted  as  an 
*  53  advocate  *  and  as  writer  to  the  signet,  and  had  respec- 
tively acted  and  practised  as  such  in  the  Court  of  Ses- 
sion in  Scotland,  for  upwards  of  twenty  years ;  that  they 
were  well  acquainted  with  the  law  of  Scotland,  as  respected 
the  nomination  and  duties  of  tutors  or  guardians  according 
to  that  law.  And  these  deponents  said,  that  by  the  law  of 
Scotland  the  nomination  by  a  father  of  tutors  to  his  infant 
child,  invested  the  tutors  named  in  his  deed  of  appointment, 
and  who  accepted  the  office  of  tutors,  with  the  guai*dianship 
of  such  infant  until  such  infant  attained  the  age  of  twelve 
years,  if  a  female,  and  fourteen  if  a  male ;  and  particularly 
that  a  deed  of  nomination  by  the  father  conferred  upon  such 
accepting  tutors  the  right  to  the  custody  and  charge  of  the 
person  of  the  infant ;  and  that  this  right  of  custody  belongs  to 
the  tutors,  to  the  exclusion  of  all  other  persons  whatever, 
except  in  the  case  where  the  tutor  happens  to  be  the  person 
who  would  succeed  as  next  heir  of  the  infant,  in  the  event 
of  his  or  her  death,  and  excepting  also  in  the  case  where  the 
infant's  mother  is  alive :  that  the  mother  is  entitled  to  the 
custody  of  an  infant  whose  father  is  dead  until  the  infant 
attains  the  age  of  seven  years,  provided  the  mother  remains 
a  widow,  but  no  such  right  of  custody  belongs  to  her  rela- 
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tions  upon  her  decease ;  and  that  even  in  a  case  where  the 
mother  was  alive  and  remained  the  father's  widow,  a  tutor 
nominated  by  the  father  has  been  held  to  be  entitled  to 
change  the  residence  of  an  infant  under  seven  years  of 
age  for  the  sake  of  education,  without  the  consent  of  the 
mother. 

An  affidavit  made  by  Mr.  Duncan  Stewart,  in  opposition 
to  the  appellants'  said  petition,  contained  several  letters  from 
Mrs.  Beattie  to  him,  set  forth  for  the  purpose  of  showing 
that  she  abandoned  her  Scotch  domicile.  The  first  of  them 
was  dated  from  Margate,  the  5th  of  June,  1836,  upon  her 
arrival  from  Maderia,  and  contained  the  following  passage : 
"  When  I  reach  London  I  hope  you  will  be  able  to  come  and 
see  me ;  my  stay  there  will  depend  entirely  on  what  the  doctor 
says  of  Mary.  Dr.  Benton  says  it  is  madness  attempting 
taking  her  to  Scotland ;  but  I  shall  be  guided  entirely  by  the 
opinion  of  the  best  medical  men  in  town."  , 

Another  letter  written  by  her,  from  Edinburgh,  on  the 
28th  of  the  same  June,  contained  this  passage :  ^'  I  saw 
WDliam  ♦  Stewart,  and  am  sorry  to  say  that  affairs  ap-  *  64 
pear  in  considerable  confusion ;  my  allowance  for  Mary 
is  to  be  290Z.,  and  my  jointure  only  899Z.,  which  I  confess 
puzzles  me,  as  I  always  understood  it  was  to  be  5001.  This 
makes  my  income  9962. ;  and  I  therefore  wish  to  know  if 
you  think  that  you  and  I  could  live  quietly  at  Chester,  on 
600/.  per  annum,  as  I  do  not  wish  to  spend  more  than  400/. ; 
and  indeed,  considering  there  will  be  no  increase  of  allow- 
ance as  Mary  grows  up,  it  will  be  quite  necessary  to  make  a 
little  fund.  Would  you,  my  dear  father,  write  me  the  ex- 
pense of  a  neat  small  cottage  in  your  neighbourhood,  the 
price  of  butcher's  meat,  bread  and  coals,  and,  in  short,  every 
particular  that  occurs  to  you  ?  "  ^*  And  before  asking  you 
to  take  the  trouble  of  making  these  inquiries,  it  may  be  well 
to  mention,  that  having  been  so  long  accustomed  to  manage 
my  own  hous^,  no  arrangement  would  be  comfortable  to  me 
unless  I  considered  the  establishment  entirely  my  own.  As 
I  expected,  William  Stewart  is  throwing  out  hints  already 
about  Murrayfield,  and  was  much  surprised  to  find  I  in- 
tended to  make  a  short  stay  in  Scotland,  and  said  he  consid- 
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ered  a  Scotch  climate,  in  autumn,  equal  to  any  other ;  but  I 
told  him  frankly  that  I  did  not  mean  to  have  any  opinion  on 
the  subject  myself,  and  that  it  was  a  matter  of  too  much 
consequence  for  me  to  take  the  advice  of  any  unprofessional 
person ;  so  I  hope  he  will  say  no  more." 

Another  letter,  written  by  Mrs.  Beattie  from  Murrayfield, 
the  mansion  on  the  Grieve  estate,  the  11th  of  July,  1836, 
and  set  out  in  the  said  affidavit,  was  partly  as  follows :  ^^  I 
arrived  here  on  Friday  night,  and  stood  the  journey  very 
tolerably.  My  cough  is  a  great  deal  easier,  and  I  breathe 
more  freely  than  when  I  saw  you.  I  am  sorry  to  say  that 
my  affairs  still  appear  in  the  utmost  confusion,  and  William 
Stewart  is  certainly  not  the  man  to  4essen  it ;  he  has  not 
offered  me  one  sixpence,  although  the  greatest  pains  have 
been  taken  to  make  me  aware  that,  till  Martinmas,  I  have  no 
right  to  claim  one  farthing  from  my  jointure,  or  even  Glen- 
Morven,  from  the  lease  having  been  unfortunately  taken  in 
Mr.  Beattie's  name.  I  tried  an  insurance  on  my  life,  but 
they  refused  me,  even  at  an  office  that  takes  extra  risk,  so 
that  it  will  be  the  greatest  kindness  if  you  could  send  me  a 
little  sum."  ^^I  am  afraid  it  does  not  rest  with  myself 
whether  I  shall  remain  here  all  the  winter  or  not,  as  it 
*  65  is  out  of  the  question  *  my  taking  up  my  residence  in 
any  strange  place  without  funds ;  here  I  dare  say  I  can 
go  on  better,  as  the  tradespeople  know  me." 

Mr.  D.  Stewart's  said  affidavit  also  contained  the  draft  of  a 
letter  alleged  to  have  been  written  by  Mrs.  Beattie  to  the 
appellant,  W.  Stewart;  there  was  no  date.  The  following 
are  extracts :  — 

"  Since  the  receipt  of  your  letter  I  have  not  ventured  to 
trouble  you  about  my  unfortunate  affairs,  for  both  the  tone 
and  matter  of  that  letter  gave  me  little  cause  to  hope  for 
either  friendly  advice  or  assistance  from  you,  in  the  way  I 
proposed,  to  extricate  myself  from  the  difficulties  into  which 
my  youth  and  ignorance  of  business  has  led  me.  Under  these 
circumstances,  I  have  been  forced  to  apply  to  others  for  coun- 
sel, and  have  in  consequence  been  obliged  to  lay  open  all  my 
affairs,  together  with  the  papers  and  correspondence  connected 
with  them  since  my  return  from  Madeira.  The  remarks  and 
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observations  which  have  been  made  upon  them,  have  opened 
my  eyes  to  the  cruelty  of  the  position  in  which  I  have  been 
placed  by  my  inexperience  of  worldly  matters.  I  quite  agree 
with  you,  that  it  is  very  much  to  be  regretted  that  all  the 
debts  had  not  been  paid,  or  settled  in  some  way  or  other  with 
the  first  loan ;  but  surely  this  is  not  my  fault.  To  you,  as  my 
man  of  business,  as  my  husband's  legal  adviser  and  friend,  I 
naturally  looked  for  advice  and  assistance  in  my  bereft  situa- 
tion. The  sole  object  of  my  burdening  myself  with  a  debt 
of  5000Z.  was  to  liquidate  the  whole  of  the  debts,  which  I 
was  assured  by  you  did  not  exceed  4000Z. :  I  could  only  act 
under  the  guidance  and  advice  of  those  whose  duty  it  was  to 
ascertain  the  whole  amount  that  was  owing,  before  a  single 
farthing  was  paid  to  any  one.'*  "  This  cannot  now,  I  fear, 
be  altered,  but  it  is  undeniable  that  had  more  caution  and 
kind  forethought  for  my  interest  been  used,  that  I  might, 
indeed  ought,  to  be  now  free  from  all  debt  and  annoyance ; 
for  there  cannot,  I  am  told,  be  a  doubt,  that  had  the  creditors 
been  assembled,  or,  in  accordance  with  my  childish  idea  that 
such  matters  could  be  kept  secret,  each  applied  to  separately, 
and  matters  stated  fully  to  them,  they  would  willingly  have 
accepted  the  50002.  in  payment  of  their  whole  demand ;  the 
more  so  as  not  one  of  them  had  the  slightest  claim  upon  me 
personally.  I  have  recapitulated  these  matters  with  no 
wish  to  convey  reproach,  but  in  the  *  earnest  hope  and  *  56 
expectation  that  when  you  have  weighed  the  hardship 
of  my  position,  and  how  much  I  am  the  victim  of  my  disin- 
terested int^ntiojis,  that  you  will  not  refuse  your  assent  nor 
your  influence  with  the  other  trustees  to  obtain  theirs  to  the 
following  plan,  which  has  been  pointed  out  to  me,  for  extri- 
cating myself  from  the  difficulties  under  which  I  stiU  labour." 
(The  plan  was  then  stated.)  ^^  I  do  hope,  when  you  have 
maturely  considered  all  this,  that  you  will  use  every  endeavour 
to  obtain  the  joint  consent  of  the  trustees  by  giving  the  proper 
bond  of  security.  Mr.  Beattie  on  his  death-bed  consoled  him- 
self, and  often  repeated  to  me  the  comfort  it  gave  him,  that  I 
should  be  aided  by  your  assistance  and  caution ;  and  that  all 
the  persons  named  in  the  trust  were  fully  aware  of  his  love 
and  liberal  intention  to  his  wife ;  oould  he  see  how  that  wife 
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is  now  placed,  how  unhappily,  and  how  unprotected :  I  appeal 
to  all  your  better  feelings,  to  prove  your  willingness  to  aid  the 
widow  of  your  departed  friend.  Your  influence  with  the  other 
trustees  is  not  unknown  to  me,  and  I  anxiously  hope  that  you 
will  now  exert  it  in  my  behalf.     Your's  truly,  C.  Beattie." 

The  said  affidavit  of  Mr.  D.  Stewart,  contained  a  letter  writ- 
ten to  him  by  Mrs.  Beattie,  the  28d  of  August,  while  she  was 
residing  in  Albion  Street,  Hyde  Park.  The  following  are  ex- 
tracts :  ^^  Pray,  dear  papa,  read  this  as  the  thoughts  of  a  child 
expressed  to  a  parent ;  and  be  assured  that  any  remark  you 
may  make,  or  any  opinion  you  give,  will  be  well  received  by 
me.  Though  I  told  you  that  I  did  not  agree  with  the  medical 
men,  as  to  my  lungs  being  more  affected  than  they  have  been 
for  some  time,  I  am  firmly  persuaded  that  my  illness  is  of  a 
very  serious  nature ;  and  that  with  my  weakened  constitution, 
there  is  little  chance  of  my  recovery.  I  do  not  deceive  myself, 
my  dear  father,  when  I  say  that  I  am  wasting  away  very  grad- 
ually ;  and  unless  some  greal  change  takes  place  for  the  better, 
that  things  cannot  last  as  they  are  for  a  very  long  while.  I 
expressed  to  you  my  earnest  wish,  that,  in  the  event  of  my 
death,  Mary  should  reside  with  you.  Her  present  excellent 
health,  thank  God,  relieves  me  of  all  anxiety  about  her ;  but 
my  own  ailing  state  makes  me  very  much  alarmed  to  take 

another  house ;  for  the  thought  of  my  dying  without  any 
*  67  relation  near  me,  is  a  very  lonely  and  gloomy  *  prospect. 

Now,  what  I  was  going  to  say  is,  that  if,  without  incon- 
venience to  yourself,  you  could  meet  with  a  house  which  is  a 
little  larger  than  your  present  one,  and  would  |illow  us  to 
come  and  visit  you,  it  would  be  the  greatest  possible  comfort 
to  me ;  that  in  the  event  of  any  thing  happening,  you  would 
be  on  the  spot  to  take  charge  of  my  poor  child.  I  have  the 
less  delicacy  in  suggesting  this  arrangement  to  you,  because, 
should  it  meet  with  your  approval,  and  that  nothing  occurs  to 
make  this  plan  undesirable,  my  furniture  could  be  sent  down 
to  you,  and  would  not,  of  course,  be  removed  again.  Her- 
bertson  (her  servant)  tells  me  that  Miss  Hawkins's  house  was 
about  25Z.  of  rent,  and  she  has  often  said  it  would  be  a  most 
suitable  house  for  you.  If  you  should  think  so,  and  that  the 
year's  rent  of  your^  present  house  was  likewise  included, 
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together  with  the  expense  of  the  furniture  going  down,  it 
would  not  amount  to  more  than  the  rent  I  was  to  give  in 
Albion  Street,  65L  If  God  spares  me  and  restores  my  health, 
I  might  be  able  to  enjoy  going  to  the  Highlands  for  a  month 
or  two  next  summer;  but  whatever  our  future  arrangements 
may  be,  it 'is  a  most  natural  thing  that  a  sick,  perhaps  a  dying, 
daughter,  should  find  a  resting  place  in  her  father's  house.  If 
I  remain  in  London,  I  am  too  ill  at  present  to  receive  a 
stranger  into  my  house ;  but  if  we  go  to  you,  it  will  be  my 
earnest  desire  to  get  a  very  superior  person  to  take  charge  of 
Mary,  and  also  to  be  a  companion  to  me.  If  fortunate  in 
meeting  with  a  lady-like  and  desirable  person,  I  would  leave 
this  world  with  comparatively  little  anxiety  on  my  mind,  for 
I  am  sure  that  as  long  as  you  live  the  child  will  be  tenderly 
cared  for.  Even  in  the  event  of  my  getting  worse,  and  being 
advised  to  go  to  a  milder  climate,  I  would  be  much  happier  in 
leaving  all  my  worldly  belongings  under  your  care  than  any 
one  else's." 

Another  letter,  from  the  same  to  the  same,  dated  the  28th 
of  the  same  month,  and  set  forth  in  the  same  affidavit,  con- 
tained  the  following:    "When  I  wrote  to  you  about  Miss 
Hawkins's  house,  I  liked  the  idea  of  it,  because  the  rent  was 
so  moderate,  that  whatever  change  might  eventually  have 
taken  place,  it  would  always  have  been  a  great  pleasure  to 
me  to  have  kept  it  on,  and  to  have  spent  always  part  of  the 
year  there  as  long  as  you  were  in  Chester."     "  Of  the 
house  in  *  Albion  Street,  there  is  hardly  a  doubt  but  it  *  68 
will  be  let,  and  could  be  so  many  times  over,  on  account 
of  the  situation ;  and  immediately  on  receipt  of  your  letter  of 
yesterday,  I  had  inquiries  made,  and  found  several  were  de- 
sirous of  taking  it,  so  that  it  is  no  anxiety  to  me,  and  I  have 
every  belief  that  both  Doctor  Quin  and  Mr.  Johnstone  will 
do  every  thing  in  their  power  to  gratify  my  wish  when  I  ex- 
press it  to  them.    I  like  your  account  of  the  house  in  Stanley 
Place  very  much  indeed,  and  I  am  sure  with  you  and  a  good 
governess,  both  to  look  after  my  dear  child,  I  shall  be  easier 
in  my  mind  than  I  shall  be  anywhere  else  ;  but  until  I  have 
communicated  with  these  gentlemen,  I  cannot  venture  to  ask 
you  decidedly  to  take  it."     "  My  own  strong  wish  is  just  to 
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get  comfortably  settled;  I  have  no  idea  that  going  abroad 
would  do  me. any  good,  but  I  am  quite  sure  that  to  see  you 
happy,  and  Mary  falling  into  good  hands,  will  add  greatly  to 
my  peace  of  mind ;  and  this  cannot  be  the  case  unless  I  am 
with  you.*' 

The  affidavit  containing  these  and  other  letters,  further 
added,  —  "  That  it  was  considered  more  desirable  that  Mrs. 
Beattie  should  continue  to  reside  in  London;  and  accord- 
ingly, in  September,  1839,  she  finally  resolved  to  take  up  her 
permanent  residence  there,  and  entered  into  an  agreement 
for  the  house  in  Albion  Street  for  three  years  from  Michael- 
mas, 1839 ;  and  she  purchased  furniture  for  the  said  house, 
and  took  up  her  residence  there,  and  continued  to  reside 
therein  until  her  death.''  The  deponent  (Mr.  D.  Stewart) 
then  proceeded  to  say,  that  he  instituted  this  suit  with  the 
approbation  of  all  the  nearest  relatives  of  the  infant,  who 
were  in  London,  and  best  qualified  to  judge  of  the  propriety 
of  such  a  step,  and  who  fully  knew  the  situation  in  which 
the  infant  was  left ;  and  he  verily  believed,  that  except  the 
four  defendants,  and  a  few  of  the  members  of  the  families 
of  some  of  them,  all  the  relations  and  connections  of  the 
infant,  and  those  most  interested  in  her  welfare,  had  been 
satisfied  with  the  course  pursued  by  this  deponent  in  making 
her  a  ward  of  Court,  in  order  to  fulfil  the  wishes  of  his  de- 
ceased daughter. 

The  following  extract  from  an  affidavit  made  by  Dr.  Quin, 
on  the  same  occasion,  was  also  frequently  referred  to  by 
*  59  the  *  counsel  on  both  sides,  upon  the  question  of  dom- 
icile :  ^^  And  this  deponent  says,  that  in  or  about  the 
month  of  April,  1838,  the  said  Christina  Beattie  came  to 
town,  and  resided  for  some  time  in  a  house  on  Avenue  Boad, 
Regent's  Park ;  and  he  says,  that  not  finding  the  house  com- 
fortable, she,  on  several  occasions,  consulted  him  respecting 
the  choice  of  some  other  fixed  residence  in  England ;  and  in 
or  about  the  month  of  September,  1839,  having  determined  to 
fix  her  permanent  residence  in  London,  she  took  a  house  in 
Albion  Street,  Hyde  Park,  under  a  written  agreement,  for  a 
term  of  three  years ;  which  agreement  is  now  in  this  depo- 
nent's possession,  as  one  of  the  executors.  And  this  deponent 
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says,  that  she  famished  the  said  house  in  Albion  Street,  and 
went  to  reside  there  and  continued  to  reside  there  until  the 
time  of  her  death.  And  this  deponent  says,  that  from  fre- 
quent conversations  he  has  had  with  the  said  Christina  Beattie, 
he  is  perfectly  satisfied  that  it  was  the  full  and  deliberate  in- 
tention of  the  said  Christina  Beattie  to  fix  her  permanent 
residence  in  England,  and  that  she  had  no  intention  of  ever 
returning  to  reside  in  Scotland,  or  of  ever  going  to  Scotland 
again,  except  for  temporary  purposes,  if  at  all ;  and  shortly 
before  her  death  she  exacted  a  solemn  promise  from  this  de- 
ponent that  he  would  not  allow  her  to  be  taken  to  Scotland 
to  be  buried." 

A  second  a£Sdavit  by  the  appellant  W.  Stewart  contained 
the  following  extracts  from  a  letter  written  by  Dr.  Quin  to 
the  appellant  J.  H.  Stewart,  at  Mrs.  Beattie's  request  and 
dictation,  shortly  before  her  death  :  — 

^^  Your  letter  of  the  14th  instant  has  had  a  most  gratifying 
and  calming  effect  upon  Mrs.  Beattie's  mind,  which  has  been 
long  most  painfully  anxious  respecting  her  beloved  child's 
future  residence  and  rearing.  The  kind  solicitude  you  evince 
for  dear  little  Mary,  and  the  desire  shown  to  study  her  moth- 
er's wishes,  have  gone  far,  you  will  be  gratified  to  learn,  to 
lighten  her  anxiety."  "  The  strong  affection  which  her  father 
has  for  Mary,  and  the  devoted  love  and  attachment  which 
the  child  has  ever  shown  for  her  grandfather,  were  guaran- 
tees to  her  that  nowhere  could  her  daughter  be  so  happy  and 
80  tenderly  taken  care  of  as  uuder  the  roof  of  her  grand- 
father and  aunt.  It  would  be  wrong  in  me  to  hold  back 
*  that  I  am  aware  that  another  motive  has  operated  *  60 
strongly  on  her  mind,  only  secondary  to  her  anxiety 
about  her  child's  future  welfare.  The  pecuniary  difficulties 
in  which  she  found  herself  placed  since  her  husband's  death 
(which  difficulties  she  attributed  to  the  diminution  in  her 
income,  arising  from  the  yearly  sum  set  aside  for  the  interest, 
premium,  &c.,  on  the  money  ndsed  to  discharge  Mr.  Beattie's 
personal  debts)  have  prevented  her  from  assisting  her  father 
and  brothers  as  the  natural  generous  dictates  of  her  kind  and 
affectionate  heart  would  have  prompted ;  and  besides  being  in 
consequence  incapacitated  from  doing  any  thing  for  her  own 
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family  during  her  life,  she  has  deprived  herself  of  the  power 
of  making  any  provision  for  them  after  death.  These  circum- 
stances, she  conceives,  greatly  strengthen  her  claims  on  the 
good  feelings  of  the  guardians  to  have  her  wishes  complied 
with  respecting  the  child's  residence  with  her  own  nearest 
relations  in  preference  to  strangers,  as  far  as  it  is  compatible 
with  her  daughter's  health  and  welfare,  and  the  guardians' 
sense  of  their  duty  to  the  minor."  "  I  have  particularly 
drawn  Mrs.  Beattie's  attention  to  that  part  of  your  letter, 
wherein  you  state  your  anxiety  that  she  should  express  her 
sentiments  as  to  the  person  to  be  entrusted  with  the  charge 
of  Mary,  and  that  your  own  impression  was  that  a  lady  with 
a  cheerful  and  healthy  family  about  Mary's  own  age,  &c.,  and 
likewise  to  what  you  so  justly  say  of  the  qualities  most  essen- 
tial in  the  governess  to  be  chosen.  It  is  Mrs.  Beattie's  wish 
that  a  governess  such  as  you  have  described  her,  and  Mary's 
present  nurse,  should  be  constantly  with  the  child  ;  that  the 
governess  should  have  the  sole  control  of  the  education  and 
rearing  of  her  charge,  and  be  answerable  to  no  one  but  the 
guardians,  even  when  residing  in  the  house  of  her  grand- 
father :  and  that  when  it  is  necessary  to  remove  her  for  the 
winter  months  elsewhere,  it  is  her  wish  that  Mary,  her  gov- 
erness, and  attendant,  should  all  be  boarded  in  some  eligible 
family,  and  that  the  control  should  still  remain  solely  with 
the  governess.  On  my  begging  to  know  if  she  wished  me  to 
mention  any  one  to  you  with  whom  she  would  prefer  Mary  to 
board  in  summer,  she  replied  that  she  must  leave  that  to  the 

guardians  to  settle,  and  that  circumstances  as  they  arise 
*  61    at  the  moment  would  decide  their  choice  and  *  the  place 

of  summer  residence  ;  but  that  she  trusted  that,  in  con- 
sideration to  her,  they  would  consult  with  the  child's  grand- 
father on  the  subject,  whose  every  feeling  must  be  enlisted  in 
a  proper  selection.  I  have  now  faithfully  transmitted  Mrs. 
Beattie's  wishes  to  you,  and  I  trust  that  in  doing  so  I  have 
not  diminished  your  desire  to  consult  them  in  fixing  the  future 
residence  of  your  precious  little  charge." 

The  letter  of  J.  H.  Stewart,  in  the  above  referred  to,  was 
set  forth  in  a  second  affidavit  by  Dr.  Quin,  who  had  it  from 
Miss  Graham  Stewart,  to  whom  J.  H.  Stewart  wrote  it.     The 
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following  are  extracts :    "  Mrs.  Seattle,  as  I  learn  through 
the  channel  I  have  mentioned,  has  expressed  anxious  wishes 
that  her  daughter  shall  reside  with  Mr.  Stewart  and  Mrs.  . 
Buchanan,  at  Chester;    a  wish  that  indicates  her  natural 
affection  for  her  father  and  aunt,  and  her  reliance  on  their 
care  and  tenderness.    I  am 'convinced  such  reliance  would  be 
met  bv  the  most  affectionate  solicitude  and  attention  on  the 
part  of  our  friends  and  relatives ;  and  as  far  as  my  feelings 
go,  there  are  none  with  whom  I  would  rather  see  our  inter- 
esting charge  placed.    But  yet  I  cannot  but  see  some  obsta- 
cles to  a  permanent  residence  with  these  kind  friends.     Mrs. 
Beattie,  I  hear,  has  very  properly  enjoined  consultation  with 
Dr.  Quin,  before  Mary  is  removed  from  her  present  abode.. 
This  is  clearly  what  ought  to  be  done.     Now,  if  he  disap- 
proves of  a  removal  during  the  winter  and  spring  to  any  place 
north  of  London,  there  will  arise  cause  for  consideration  as 
to  the  most  eligible  situation  until  these  months  pass  over. 
Probably  Dr.  Quin  may  not  be  opposed  to  her  residence  in 
Chester,  or  even  in  Scotland,  during  the  summer  ;  but  I  ap- 
prehend that  he  may  counsel  that  the  south  of  England  be 
her  quarters  in  the  cold  season  for  many  years.     Seeing  the 
probability  of  such  advice  from  Dr.  Quin,  I  do  feel  most  anx- 
ious that  Mrs.  Beattie  should  consider  and  express  her  senti- 
ments as  to  the  person  to  be  entrusted  with  so  precious  a 
charge.     My  own  impression  is,  that  if  a  lady  with  a  cheerful 
and  healthy  family  of  children  about  Mary's  own  age  could 
be  discovered,  there  would  be  the  most  eligible  place  of  abode ; 
the^  locality  to  be  fixed,  of  course,  by  Dr.  Quin.    The  cheer- 
ful society  of  well-brought-up  children  I  must  think  of 
the  utmost  importance  to  the  dear  *  girl's  health,  and  to    *  62 
her  happiness  also.    A  governess,  whose  kindness  of 
temper  must  be  more  looked  to  than  accomplishments,  will  of 
course  be  always  with  Mary,  whether  she  be  in  the  southern 
or  northern  part  of  the  kingdom.     The  greatest  caution  and 
solicitude   must  be  exercised  in  finding  such  a  person.     It 
gives  me  inexpressible  pain  to  write  all  this,  which  I  must 
request  you  to  show  to  Mrs.  Beattie,  or  communicate  to  her 
at  such  time  and  in  such  a  manner  as  you  may  judge  are  least 
likely  to  disturb  her.    I  would  have  addressed  my  sentiments 
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to  herself  directly,  but  supposing  that  you  may  introduce  the 
subject  in  the  quietest  and  least  agitating  form,  I  have  taken 
this  method."  ''And  this  deponent  says,  that  Mrs.  Beattie 
being  made  aware  of  the  said  letter  by  Miss  Stewart,  con- 
versed with  this  deponent  thereon ;  and  being  gratified  by 
the  kind  expressions  contained  therein,  and  believing  from 
the  tenor  of  the  said  letter  that  the  wishes  respecting  her 
child  contained  in  her  will  would  be  attended  to  by  the  trus- 
tees, she  requested  this  deponent  to  write  to  J.  H.  Stewart  in 
reply,  and  he  did  accordingly  write  to  him  the  letter  of  the 
18th  of  December,  1840,  set  forth  in  the  affidavit  of  the  said 
W.  Stewart;  and  such  letter  was  written  only  three  days 
.before  Mrs.  Beattie's  death,  and  she  was  at  the  time  much 
distressed  and  exhausted  by  her  conversation  relating  to  it : 
when  this  deponent,  having  written  the  said  letter  by  her 
bedside,  r^ad  it  over  to  her,  she  pointedly  asked  whether  he 
considered  there  was  any  thing  in  the  letter  likely  to  preju- 
dice the  claim  for  her  child  which  she  had  made  on  the 
trustees  by  her  will ;  and  this  deponent  assured  her,  on  the 
contrary,  that  he  considered  that  the  said  letter  would  be 
more  likely  to  have  the  effect  of  having  her  wishes  acceded 
to  than  if  she  put  herself  in  opposition  to  the  trustees ;  and 
under  this  assurance  she  consented  to  the  said  letter  being 
sent.  And  deponent  says,  that  Mrs.  Beattie  more  than  once 
afterwards  recurred  to  the  said  letter,  and  conversed  with 
this  deponent  about  the  future  residence  of  her  said  child, 
making  this  deponent  solemnly  promise  to  do  his  utmost  lo 
see  her  will  carried  into  effect."  "  And  this  deponent  says, 
that  on  more  than  one  occasion  Mrs.  Beattie  expressed,  in 
this  deponent's  presence,  her  wish  to  have  her  child  made  a 

ward  of  Court  during  her  life  ;  but  this  deponent  always 
*  63    dissuaded  her  *  therefrom,  fearing  the  fatal  effect  which 

the  agitation  likely  to  arise  from  legal  proceedings  would 
have  upon  her  delicate  state  of  health." 

The  following  extract  is  from  an  affidavit  made  by  Mr.  Hart 
Dyke,  of  Doctors'  Commons,  on  behalf  of  the  appellants,  upon 
the  appeal  before  the  Lord  Chancellor :  ''  Deponent  saith  that 
nominations  of  tutors  and  curators  by  a  father,  in  the  form  of 
the  said  paper  writing,  or  extract,  registered  nomination  of 
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Mr.  Beattie,  are  always  treated  and  considered  by  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury  as  testamen- 
tary. And  deponent  saith,  that  if  Mr.  Beattie  died  a  domiciled 
Scotchman,  leaving  personal  effects  in  the  province  of  Canter- 
bury, but  without  having  executed  any  other  testamentary 
instrument  than  the  said  instrument  of  nomination,  the  de- 
fendants (the  appellants),  as  the  accepting  tutors  of  the  in- 
fant, would  now  be  entitled  to  a  grant  of  administration  for 
the  benefit  of  the  infant;  and  the  said  Prerogative  Court 
would  now,  according  to  its  usual  and  constant  practice, 
grant  administration  to  the  defendants  as  such  accepting 
tutors,  without  requiring  a  guardian  to  be  appointed  by  the 
Court  of  Chancery." 


Mr.  Turner  and  Mr.  Romilly^  for  the  appel-      Argument. 
lants.  —  By  the  principle  of  the  order  now  ap- 
pealed from,  no  distinction  is  made  between  English  and 
foreign  infants ;  Miss  Beattie  being  a  foreign  child  tempora- 
rily residing  here,  the  Court  of  Chancery  had  no  jurisdiction 
over  her.     The  origin  of  its  jurisdiction  in  appointing  guar- 
dians to  infants  is  derived  from  the  authority  of  the  Sovereign 
as  parens  patrioSy  (a)  delegated  to  the  Lord  Chancellor  or 
Lord  Keeper  of  the  Great  Seal,  to  be  exercised  by  him  for 
the  benefit  of  the  subjects  of  the  Sovereign.     There  is  no 
instance  of  its  exercise  over  foreign  infants  without 
domicile  or  *  property  in  this  kingdom.      The   early    *64 
cases  show  that  it  was  confined  exclusively  to  the  in- 
fant subjects  of  the  Crown  of  England,  domiciled  within  the 
jurisdiction  of  the  Court,  or  possessing  property  under  its 
control;  though  it  was  afterwards  extended  to  persons  not 
falling  exactly  within  that  description. 

This  infant  was  only  temporarily  resident  in  England. 
There  is  no  doubt  that  the  domicile  of  origin,  the  domicile 
by  birth,  of  herself  and  both  her  parents,  was  in  Scotland.  It 
is  equally  certain  that  they  all  retained  their  Scotch  domicile 
while  they  resided  in  Madeira,  where  they  went  and  sojourned 

(a)  See  Wellesley  o.  The  Dake  of  Beaufort,  2  Buss.  20. 
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for  the  benefit  of  Mr.  Beattie's  health.  Upon  his  death  Mrs. 
Beattie  came  with  her  child  to  England,  thence  proceeded  to 
the  patrimonial  estate  and  mansion  in  Scotland,  and  after  a 
short  residence  there  came  again  to  England,  avowedly  for 
the  benefit  of  the  health  of  herself  and  child.  The  mother 
continued  up  to  the  day  of  her  death  wholly  undecided  where 
to  fix  her  abode,  declaring  frequently  that  her  choice  would 
depend  upon  the  advice  of  the  medical  gentlemen  whom  she 
consulted.  All  her  movements  were  referrible  to  the  health 
of  herself  and  child,  and  also  to  economy  in  living,  with  a 
view  to  disencumber  the  patrimonial  estate.  Her  letters,  set 
out  in  her  father's  a£&davit  with  the  evident  object  of  show- 
ing that  she  abandoned  her  Scotch  domicile,  do  not  establish 
that  conclusion,  but  show  that  her  mind  wavered  between 
London  and  Chester,  with  reference  to  health  and  a  reduc- 
tion of  the  expenses  of  living,  and  that  she  had  no  intention 
to  stay  in  either  place  longer  than  was  compatible  with  those 
objects.  By  Dr.  Quin's  advice  she  rented  the  house  in  Albion 
Street  for  a  &hort  period ;  and  though  she  furnished  it,  so  far 
was  she  from  intending  to  reside  permanently  there, 

*  65    that  she  *  proposed  to  her  father  to  send  the  furniture 

to  Chester.  But  even  though  she  might  have  intended 
to  abandon  Scotland  and  reside  permanently  in  England,  in- 
tention alone  is  not  sufficient  to  change  the  domicile  of  origin, 
which  is  never  lost  until  a  new  domicile  is  actually  acquired 
ex  animo  et  facto.  Somerville  v.  Somerville^  (a)  Munroe ,  v. 
Douglas^  (6)  The  Harmony^  (c)  Attorney"  General  v.  Bunn^  (d) 
Warrender  v.  Warrender^  (e)  Munro  v.  Munro  ;  (^)  Story's 
Conflict  of  Laws,  c.  3 ;  1  Burge's  Comm.  on  Col.  and  For. 
Laws,  c.  2. 

If  the  mother  did  not  change  her  domicile  of  origin,  the 
infant's  was  not  changed.  The  infant  herself  was  incapable 
of  the  intention  of  choosing  a  new  domicile ;  she  could  not 
acquire  a  domicile  of  her  own  by  her  own  act,  until  she 
passed  the  state  of  pupillage  and  became  Bui  juris.    Wallace^ 

(a)  5  Ves.  750.  (6)  5  Madd.  379. 

(c)  2  Robin.  Adm.  Rep.  322.  (rf)  6  M.  &  W.  511. 

(«)  2  CI.  &  Fin.  488.  (J)  7  CI.  &  Fin.  842. 
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• 

Case^  (a)  and  per  Sir  W.  Grant  in  Somerville  v.  Somerville,  (J) 
Even  though  it  were  admitted  that  the  mother  did  change 
her  own  domicile,  it  may  be  doubted  whether  she  had  power 
to  change  that  of  her  child.  The  authorities  on  that  point 
are  not  consistent.  A  guardian,  it  is  said,  cannot  change  a 
ward's  domicile ;  but  that  a  surviving  parent  may,  was  held 
ip  the  case  of  Potinger  v.  Wlghtman^  (c)  in  which  Sir  W. 
Grant  said  that  the  domicile  of  the  children  follows  that  of 
the  surviving  parent.  In  that  case  the  parent  had  been  her- 
self a  guardian  of  the  children,  and  had  the  consent  of  the 
other  guardian ;  but  in  this  the  parent  had  the  guardianship 
in  conjunction  with  the  other  tutors  and  as  their  agent,  with- 
out whose  consent  she  could  not  remove  the  infant. 
Scots  V.  Scot,(^d)  *  Walker  y.  '  Walker,  (e)  She  recog-  *66 
nized  the  power  of  the  tutors,  as  appears  from  her  will 
and  from  her  letters,  and  particularly  from  the  letter  .written 
by  Dr.  Quin  at  her  dictation  to'  J.  H.  Stewart. 

[The  Lord  Chancellor.  —  The  case  of  Potinger  v.  Wight- 
mark  appears  to  have  been  well  argued  and  well  considered, 
and  must  be  held  conclusive  as  to  the  mother's  power  to 
change  the  domicile,  —  which  is  a  novel  point  in  the  law  of 
England,  —  unless  there  is  some  opposite  decision.] 

The  only  other  authority  that  we  can  find  is  the  dictum  of 
the  Lord  Ordinary  in  the  case  of  Wallace,  in  a  note  in  Mr. 
Robertson's  book  on  Personal  Succession.  But  the  law  of 
Scotland  declares  that  the  mother  cannot  remove  the  child 
against  the  wishes  of  the  tutors  testamentary.  Ersk.  b.  1, 
tit.  7,  §  17.  The  tutors  may  fix  the  place  of  residence  for 
the  child,  though  they  cannot  deprive  the  mother  of  the 
custody  if  she  continues  a  widow  and  resides  where  they 
appoint. 

[The  Lord  Chancellor.  —  Suppose  the  appellants  to  be 
testamentary  guardians,  may  they  not,  for  residing  abroad  or 

(a)  Rober.  on  Succ.  201.  (ft)  5  Ves.  787. 

(c)  3  Meriv.  67.  (rf)  Morr.  16361. 

\e)  2  Shaw  &  D.  788. 
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other  cause,  be  removed,  and  new  guardians  be  appointed  by 
the  Court  to  the  infant  residing  here  ?] 

Not  without  a  bill  filed  for  the  purpose  of  removing  them. 
Lord  CoTTENHAM,  in  his  judgment  in  this  case,  says  the  Court 
cannot  change  testamentary  guardians,  (a) 

[Lord  Cottenham.  —  Where  there  is  no  acting  guardian, 
the  Court  may  appoint  one  ;  and  so  it  may  if  there  are  testa* 
mentary  guardians  who  act  impi'operly  (6)  or  go  out  of 
*  67  the  jurisdiction ;  in  either  case  *  the  Court  will  inter- 
fere to  protect  the  infant.  The  appellants,  in  their 
petition  to  the  Court  below,  claimed,  by  virtue  of  the  deed 
appointing  them  and  others  tutors  and  curators  in  Scotland, 
to  be  testamentary  guardians  within  the  Act  12  Charles  2, 
c.  24.  Xheir  counsel  did  not  press  that  point  before  me ;  but 
I  distinctly  stated  my  opinion  to  be,  as  it  still  is,  that  they 
were  not  testamentary  guardians.] 

The  inference  from  what  they  alleged  in  their  petition  is, 
that  as  tutors  and  curators  of  the  infant,  they  have  the  same 
authority  that  English  testamentary  guardians  have ;  and 
that  the  Court  is  bound  to  recognize  them  in  that  character. 
There  is  a  case,  In  re  Lewis^  (<j)  in  which  the  Master  of  the 
Rolls  in  Ireland  refused  to  remove  a  guardian  residing  out  of 
the  jurisdiction  on  that  ground,  no  authority  being  found  for 
such  a  proceeding. 

This  infant  has  no  property  within  the  jurisdiction  of  the 
Court  of  Chancery.  The  appellants  appeared  voluntarily  to 
the  bill,  for  the  purpose  of  getting  rid  of  an  erroneous  order ; 
admitted  by  the  learned  Judge  who  made  it  to  be  erroneous, 
for  he  discharged  it.  Had  they  chosen  not  to  appear,  the 
Court  could  not  make  amy  effectual  order  against  them. 
Though*  the  bill  alleged  that  the  infant  was  entitled  to  an 
account  from  her  mother*8  estate  in  England,  it  now  appears 


(a)  1  PhiU.  31. 

(6)  See  Duke  of  Beaufort  v,  Bertie,  1  P.  Wma.  703. 

(c)  2  Molioy,  485. 
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that  that  allegation  was  false,  and  it  is  distinctly  denied  in 
the  appellants'  aflBidavits.  The  infant's  property  being  all  in 
Scotland  under  the  lawful  protection  and  management  of  the 
appellants,  no  order  of  the  Court  of  Chancery  could  reach  it, 
except  by  appointing  a  receiver,  who  should  further 
apply  for  power  to  the  Scotch  Court.  That  *  Court  *68 
might  aptly  say:  "If  you  ask  us,  by  the  comity  of 
nations,  to  enforce  your  order,  you  must  first  set  the  example 
of  comity  by  respecting,  in  England,  the  tutors  acting  under 
Scotch  law." 

It  is  of  the  utmost  importance  to  the  interests  of  the  infant, 
to  have  herself,  as  well  as  her  property,  under  the  guardians 
appointed  by  her  father.  If  other  guardians  be  appointed  in 
England,  there  must  be  two  sets  of  accounts,  taken  possibly 
on  different  footings :  first,  an  account  by  the  curators  of  the 
infant's  property,  according  to  the  rules  of  the  Scotch  Courts  ; 
secondly,  an  account  of  the  expenditure  of  the  allowance  to 
the  infant  by  the  English  guardians,  agreeably  to  the  rules  of 
the  Court  of  Chancery ;  and  there  may  be  danger  of  collision 
between  the  orders  of  the  Courts  in  the  two  countries.  By 
the  article  of  the  Union,  no  Court  in  England  can  interfere 
with  the  orders  of  the  Scotch  Courts.  This  order  is  not  only 
inconsistent  with  the  rights  of  the  Scotch  nation,  as  secured 
by  the  Act  of  Union,  but  its  principle,  if  acted  upon  in  future, 
may  be  productive  of  serious  consequences  to  our  international 
relations  with  other  foreign  countries.  If  the  Court  of  Chan- 
cery must  interfere  with  the  testamentary  tutors,  the  safest 
course  will  be  to  appoint  or  confirm  them  as  guardians  of  the 
infant  in  England,  by  restoring  the  second  order  of  the  Vice- 
chancellor,  by  which  these  four  gentlemen  were  appointed 
guardians.  They  submit,  and  are  willing  and  desire  to  accept 
the  guardianship,  under  the  jurisdiction  of  the  Court  of  Chan- 
cery. There  is  no  objection  personally  to  them;  it  is  not 
alleged  that  they  are  not  proper  persons  to  be  appointed  by 
the  Court,  as  they  have  been  appointed  by  a  solemn  instru- 
ment by  the  infant's  father. 

[The  Lord  Chancellor.  —  Suppose  a  child  came  here 
from  a  West  India  colony  with  its  mother,  and  *  the    *  69 
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guardians  appointed  by  the  father's  will  remained  in  the 
colony,  would  they  or  the  Court  of  Chancery  have  the 
guardianship  ?  I  refer  to  the  case  Ux  parte  Watkins^  (a)  in 
which  Lord  Hardwicke,  on  petition  to  him  for  the  appoint- 
ment of  a  guardian,  directed  a  reference  in  the  usual  terms  to 
the  Master,  entertaining  no  doubt  of  the  jurisdiction.] 

There  is  a  distinction  between  foreign  children  and  chil- 
dren from  our  colonies.  The  governors  of  colonies  have  only 
a  limited  power  of  appointment  of  guardians  of  infants,  or 
committees  of  lunatics,  confined  to  the  colonies ;  and  there- 
fore, if  infants  or  lunatics  come  here  from  the  colonies,  the 
Lord  Chancellor  will  appoint  new  guardians  and  committees. 
Ex  parte  Watkins  ;  In  re  HouBton.  (6)  Subjects  of  the  Crown 
are  entitled  to  its  protection,  especially  if  there  be  no  guardians 
in  this  country,  and*  communication  with  the  colony  is  tedious. 
But  if  a  French  or  other  alien  child,  residing  here  for  tem- 
porary purposes,  and  having  guardians  or  tutors  regularly 
appointed  ready  to  offer  their  protection,  the  Court  would 
first  refer  to  them.  When  guardians  have  been  lawfully 
appointed  by  the  father  of  a  child,  according  to  the  law  of 
the  country  in  which  both  are  domiciled,  and  where  their 
property  is  situated,  and  with  which  alone  they  have  any 
connection,  the  quality  of  such  guardianship,  and  its  effect 
on  the  %tatu9  of  the  child,  must  accompany  that  child  every- 
where, must  be  acknowledged  and  recognized  in  every  other 

country,  (c)  as  much  as  the  guardianship  of  the  parent ; 
*  70   and  if  the  child  is  casually  *  in  England  by  the  act 

and  consent  of  the  guardians,  the  duty  of  the  law  of 
England  is  to  look  solely  to  these  guardians,  to  acknowledge 
them  as  much  as  it  must  do  the  parent,  and  to  protect  their 
legal  BtatuB  as  a  part  of  the  inherent  BtatuB  of  the  child,  not 
to  interfere  with  or  supersede  them.  That  doctrine  has  been 
recognized  and  acted  upon  in  the  cases 'of  persons  found 
lunatics  in  foreign  countries,  where  guardians  or  committees 

(a)  2  Ves.  Sen.  470.  (6)  1  Russ.  312. 

(c)  See  the  doctrines  of  jurists  and  the  cases  collected  by  Mr.  Burge 
in  his  Comm.  Col.  and  For.  Laws,  vol.  1,  pp.  14-25 ;  and  vol.  4,  p.  1003 
et  seq. ;  and  by  Dr.  Story,  in  his  Confl.  of  Laws,  c.  13. 
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had  been  appointed  by  a  competent  tribunal  there.  Ux  parte 
Otto  Lewis,  (a)  It  may  be  admitted  that  the  Court  of 
Chancery  has  a  qualified  jurisdiction  to  enforce  the  orders 
of  foreign  Courts,  by  the  comity  of  nations,  to  be  exercised 
as  au  auxiliary  jurisdiction,  at  the  instance  and  for  the  assist- 
ance of  the  parents  or  other  natural  guardians  of  infants; 
but  never  as  an  engrossing  jurisdiction,  superaeding  the 
authority  of  parents  or  guardians  duly  appointed. 

The  appellants  being  duly  appointed  guardians  in  Scotland, 
ask  that  efifect  may  be  given  to  that  appointment  in  Eng- 
land, as  like  appointments  in  England  would  be  recognized 
in  Scotland.  Nasmyth  v.  Nasmyth^  (6)  Balfour  v.  ScotU  ((?) 
They  do  not  object  to  be  associated  in  the  guardianship  with 
Mrs.  Buchanan,  who  may  properly  have  the  custody  of  the 
infant ;  but,  without  imputing  any  personal  fault  to  Mr. 
Duncan  Stewart,  they  feel  that  they. cannot  act  with  him. 

[The  Lord  Chancellor.  —  If  the  order  appealed  from 
were  to  be  discharged,  except  so  far  as  it  discharged  the 
Vice-Chancellor's  second  order,  which  was  made  on  the 
appellant's  petition,  there  would  be  no  order.] 

If  the  Lord  Chancellor's  order  be  simply  discharged,  the 
Vice-Chancellor's  second  order  will  be  revived,  and  the 
authority  of  the  tutors  recognized. 

*  The  order  appealed  from  is  not  supported  by  any  *  71 
general  principle  applicable  to  the  protection  of  infants 
in  this  or  any  other  country ;  nor  by  any  particular  principle 
regulating  the  interference  of  the  Court  of  Chancery  in  such 
cases.  The  governing  principle  of  that  Court,  in  interfering 
in  the  appointment  of  guardians,  or  of  persons  to  act  as 
guardians  of  infants,  is  that  the  welfare  of  the  infants  re- 
quires such  interference.  This  order  cannot  be  supported  on 
that  ground ;  on  the  contrary,  it  will  produce  serious  injury 
to  the  prospects  of  this  young  lady.  Her  property  is  all  in 
Scotland,  and  there  also  are  her  friends  and  relations,  except 
her  grandfather,  who  is  only  temporarily  residing  in  England 

(a)  1  Yes.  Sen.  29S.  (5)  Morr.  4455. 

(c)  6  Bro.  P.  C.  550;  and  cases  m  App.  506  et  seq. 
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as  an  officer  in  the  customs.  It  being  the  practice  in  the 
Master's  office  to  approve  of  none  but  persons  permanently 
residing  within  the  jurisdiction  to  be  guardians,  the  appel- 
lants, who  were  selected  by  the  father  to  protect  the  infant  and 
her  property,  must  be  excluded  from  the  office  of  guardians, 
and  some  persons  in  England  or  Wales  appointed  to  that 
office.  The  infant  herself  cannot,  before  she  attains  the  age 
of  twenty-one  years,  be  allowed  to  depart  from  this  country 
(^Mountstiuirt  v.  M&untstuart^  (a)  De  MannevUle  v.  De  Manne- 
ville  (6))  without  the  leave  of  the  Court,  to  be  obtained  only 
upon  special  circumstances,  and  sufficient  security  for  her 
return  when  required  by  the  Court.  Jackson  v.  Hankey,  ({?) 
Campbell  v.  Mackay.  (d)  She  cannot  visit  her  native  country 
or  her  relatives,  or  become  acquainted  with  her  property  or 
her  tenants,  or  cultivate  with  them  that  mutual  good  feeling 

and  sympathy  which  are  usually  productive  of  recipro- 
*  72   cal  advantages  to  *  landlord  and  tenant.      That  state 

of  things  surely  cannot  be  for  this  infant's  benefit. 
The  rules  of  the  Court  of  Chancery,  which  have  been 
acted  upon  by  all  the  Judges  who  have  presided  in  that 
Court,  compel  its  interference  in  some  cases  to  remove  an 
infant  from  the  care  and  authority  of  even  its  father,  where 
the  Court  is  of  opinion  that  the  infant  is  not  educated  in 
such  moral  and  religious  principles  as  a  parent  ought  to 
inculcate,  (e)  This  rule,  if  applied  to  the  case  of  a  foreign 
infant  entrusted  by  the  father  to  the  care  of  a  person  resi- 
dent in  this  country  for  the  purposes  of  education,  might  in 
many  cases  wholly  remove  such  infant  from  the  authority 
and  control  of  the  father,  although  the  education  bestowed 
on  such  infant  was  not  inconsistent  with  the  doctrines  and 
customs  of  the  country  where  the  father  was  resident,  and 
to  which  such  infant  belonged.  Let  the  consequences  be 
considered  for  a  moment.  Nothing  is  so  common  as  for 
Scotch  tutors  to  send  Scotch  children,  boys  or  girls,  to  Eng- 
lish schools.  Any  one  might  at  once  make  them  wards  of 
Chancery,  and  supersede  the  Scotch  guardians.    The  chil- 

(a)  6  Ves.  363.  (b)  10  Ves.  52. 

(c)  Jac.  265,  n.;  Anon.  (d)  2  My.  &  Cr.  82. 

(«)  Wellesley  v.  Duke  of  Beaufort,  2  Buss.  1. 
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dren  would  be  held  to  be  without  guardians.  The  Master  in 
Chancery  would  be  directed  to  fix  their  residence,  —  which 
must  be  always  in  England,  —  to  lay  down  a  plan  for  their 
education  and  maintenance ;  and  the  powers  of  the  parent, 
and  his  wishes  confided  to  his  dearest  friends,  whether  his 
nearest  relations  or  not,  might  be  wholly  defeated,  and  the 
children  wholly  estranged  from  Scotland:  nay,  if  the  child 
should  be  sent  only  for  a  week  to  London  for  the  advice  of 
an  eminent  surgeon,  the  same  result  might  follow. 

*  The  Solicitor' General  and  Mr.  Spencer  Follett^  for  *  78 
the  respondent.  —  The  order  made  by  the  Lord  Chan- 
cellor was  not  only  right,  but  the  only  order  that  could  be 
properly  made.  Here  was  a  child  of  tender  age  brought  to 
England,  and  residing  there  when  her  mother  died ;  she  had 
no  guardian  in  England ;  a  bill  was  filed  for  the  purpose  of 
obtaining  for  her  the  protection  of  a  guardian,  and  an  applica- 
tion was  made  to  the  Court  for  that  purpose,  whereupon  the 
Vice-Chancellor  made  an  order  appointing  guardians.  The 
appellants  complained  of  that  order ;  a  contest  arose  between 
the  parties ;  the  Vice-chancellor  reversed  his  first  order,  and 
made  another  more  erroneous ;  on  appeal  therefrom,  the  Lord 
Chancellor,  after  the  appellants  declined  his  offer  of  appoint- 
ing them  jointly  with  Mr.  D.  Stuart  and  Mrs.  Buchanan, 
directed  the  usual  order  of  reference  to  the  Master,  leaving 
to  him  to  select  and  approve  of  proper  persons  to  be  guar- 
dians. Was  not  that  the  usual  course  ?  it  was  in  acpordance 
with  the  practice  of  the  Court  from  the  time  of  Lord  Hard- 
wiCKE.     Ex  parte  Watkins,  (a) 

It  is  objected  that  the  child  in  this  case  is  domiciled  in 
Scotland,  and  therefore  the  Court  of  Chancery  had  no  juris* 
diction.  The  short  answer  to  that  objection  is,  that  it  is 
wholly  immaterial  to  the  jurisdiction  where  her  domicile  is ; 
she  is  an  infant  now  residing  and  intended  to  reside  in  Eng- 
land, and  the  Court  of  Chancery  is  bound  to  extend  its  pro- 
tection to  her,  as  it  is  to  all  infants  who  require  it,  having  no 
parent  or  guardian  residing  within  the  jurisdiction.    But  if 

(a)  2  Yes.  Sen.  470t 
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the  domicile  is  at  all  material,  we  are  ready  to  show  that 
it  is  in  England,  the  domicile  of  the  child  following 

*  74   *  that  of  the  mother,  the  surviving  parent,  according  to 

the  rule  laid  down  by  Sir  W.  Grant  in  Potmger  v, 
Wightman^  (a)  and  adopted  by  the  American  Judges  and 
jurists,  who  are  entitled  to  the  highest  consideration  on  this 
and  other  questions  of  international  law,  which  constantly 
arise  among  the  different  States  of  the  Union.  (6)  It  is  quite 
clear  that  this  child's  mother  changed  her  domicile,  having 
taken  so  strong  a  dislike  to  Scotland  that  her  last  prayer  was 
not  to  be  taken  to  be  buried  there,  and  not  to  have  her  child 
taken  there  for  her  education.  The  whole  of  this  contest 
arises  from  the  refusal  of  the  appellants  to  comply  with  the 
dying  request  of  this  lady.  Their  conduct  ever  since  her 
return  from  Madeira  in  1836,  when  she  spent  about  two 
months  in  Scotland  trying  to  settle  her  affairs  there,  dis- 
gusted her  with  them  and  with  Scotland,  as  is  evident  from 
some  of  her  letters  printed  in  the  appendix,  (c)  Whether 
she  was  right  or  wrong,  it  is  an  inevitable  conclusion  from 
these  letters  that  she  abandoned  her  Scotch  domicile.  It  is 
equally  clear  that  when  in  1839  she  took  the  house  in  Albion 
Street  for  three  years  and  furnished  it,  she  fixed  her  domicile 
there ;  there  was  the  an%mu9  manendi  joined  to  the  act  of 
fixed  residence.  This  is  a  stronger  proof  of  change  of  dom- 
icile than  existed  in  some  of  the  cases  that  have  come  before 
this  House.  Bruce  v.  Bruce. {d)  It  may  be  mentioned  that 
in  Warrender  v.  Warrender  (e)  and  Munro  v.  Munro  (jg^  the 

parties  had  retained  their  Scotch  domicile,  and  for  that 

*  75   reason  this  House  held  that  they  had  *  not  acquired  a 

new  one :  but  here  there  is  no  Scotch  domicile ;  it  was 
abandoned,  and  all  the  mother's  declarations,  and  acts  also, 
demonstrate  an  English  domicile.  What  is  domicile  but  the 
permanent  residence  of  a  party  ?  In  Bruce  v.  Bruce  it  was 
held  that  a  person  who  had  gone  to  India,  though  with  an 

(a)  3  Meriv.  67. 

(b)  Story's  Confl.  of  Laws,  c.  3. 

(c)  Vide  ante^  p.  54  et  seq. 

(d)  2  Bos.  &  P.  229,  n.;  and  6  Bro.  P.  C.  566. 

(«)  Ante,  Vol.  II.,  p.  488.  (g)  Vol.  VII.,  ante,  p.  842. 
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intention  to  return  to  Scotland,  which  he  called  his  home, 
changed  his  domicile.  So  in  the  case  of  Harmony,  (a)  before 
Sir  W.  Scott,  a  party  having  gone  to  France  only  for  four 
years  without  any  declaration  of  intention,  was  held  to  be 
domiciled  there. 

Although  this  child  is  now  unquestionably  domiciled  in 
England,  and  to  all  intents  and  purposes  an  English  child^ 
yet,  supposing  she  is  not  so  domiciled  but  merely  resident, 
we  submit  that  in  that  view  also  the  Lord  Chancellor's  order 
was  right.  Is  not  every  resident  in  this  country,  foreign  as 
well  as  native,  entitled  to  the  protection  of  our  laws,  which 
they  are  all,  whUe  here,  bound  to  obey  ?  The  fact  of  an  in-^ 
fant  being  a  foreigner  and  having  foreign  guardians,  does  not 
prevent  the  exercise  of  the  jurisdiction  of  the  Court  of  Chan- 
cery. JSx  parte  Watkina^  (6)  Sallea  v.  Sumgnon^  ((?)  Campbell 
V.  Campbell,  (d) 

[Lord  Campbell. -«- Would  it  not  be  necessary  to  make 
out  a  case  demanding  the  exercise  of  the  jurisdiction  ?  Why 
should  guardians  be  appointed,  if  they  are  not  required  for 
the  protection  of  the  child  ?  ] 

Upon  the  filing  of  a  bill  in  the  name  of  an  infant,  the 
jurisdiction  instantly  attaches ;  the  infant  is  then  a  ward  of 
Court,  and  it  is  mere  matter  of  course  for  the  Court  to  order 
the  Mastet  to  make  the  necessary  inquiries  and  approve  of 
guardians. 

[The  Lord  Chancellor.  —  The  moment  the  bill  is 
*  filed,  the  Court  becomes  guardian  of  the  infant,  be-    *  76 
fore,  any  inquiry ;  and  the  Master,  to  whom  the  Court 
refers  the  inquiries,  is  the  deputy  of  the  Court.    No  one  can 
in  the  mean  time  take  the  infant  out  of  the  jurisdiction,  with- 
out leave  of  the  Court. 

Lord  Cabcpbell.  —  So,  if  a  boy  from  a  foreign  country, 
where  his  parents  or  guardians  reside,  is  sent  to  this  country 

(a)  2  Rob.  Adm.  Rep.  822.  (b)  2  Ves.  Sen.  470. 

(c)  6  Yes.  572.  (d)  Vide  post,  p.  186. 
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for  bis  education,  he  may  be  made  a  ward  of  Court  by  any 
person  filing  a  bill  in  his  name,  alleging  falsely  that  he  has 
property  here;  and  being  a  ward  of  Court,  he  must  have 
guardians  appointed  by  the  Court,  and  cannot  return  to  his 
own  country  until  he  attains  his  age  of  twenty-one  years.  Is 
there  any  instance  of  an  appointment  of  guardians  where 
there  is  no  property  within  the  jurisdiction?] 

If  a  bill  is  improperly  filed,  the  Court  will  know  how  to 
punish  the  parties  and  vindicate  its  own  authority.  As  to 
the  allegation  of  property  within  the  jurisdiction,  it  is  quite 
immaterial ;  it  is  not  property  that  gives  jurisdiction  to  the 
Court,  as  is  very  evident  from  what  Lord  Eldon  says,  in  his 
judgment  in  Welleslet/  v.  The  Ihike  of  Beaufort,  (a)  In  De 
MannevUle  v.  De  Manneville^  (6)  the  child  had  no  property 
except  a  reversion,  yet  the  Court  exercised  the  jurisdiction. 

[The  Lord  Chancellor.  —  And  so  of  lunatics;  the  Lord 
Chancellor  has  jurisdiction  oyer  all,  but  does  not  exercise  it 
except  where  there  is  property ;  which  seems  to  agree  with 
what  Lord  Eldon.  said  in  the  case  referred  to.  But  whether 
there  is  or  there  is  not  property  within  the  jurisdiction  in 
this  case,  cannot  be  ascertained  until  the  hearing  of  the 
cause.] 

At  the  time  of  the  filing  of  this  bill,  the  infant  had  no 
♦77  guardians  in  England;  the  Scotch  tutors  were  ♦ac- 
counting parties,  and  they  appeared  to  the  bill,  and  are 
bound  to  account  to  her ;  but  they  had  no  authority  over  her 
or  her  property  in  this  country :  their  authority  was  strictly 
territorial.  The  authorities  on  this  pomt  are  referred  to  in 
Dr.  Story's  Confl.  of  Laws,  c.  18,  §  604  et  eeq.  He  cites, 
among  other  cases,  Morrell  v.  Dickey  (c)  and  Kraft  v.  FJci- 
ery^  ((2)  American  decisions.  In'  Mr.  Surge's  work  also  it  is 
said,  "  When  the. minor  or  lunatic  comes  within  the  jurisdic- 
tion of  a  foreign  tribunal,  he  ceases  to  be  subject  to  that  of 
the  tribunal  which  had  previously  placed  him  9ub  tutela^  and 

(a)  2  Rus8.  1 ;  see  pp.  20,  21.  (6)  10  Yes.  62. 

(c)  1  John.  Ch.  153.  (<f)  4  GiU  &  John.  382. 
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becomes  subject  to  the  jurisdiction  of  the  tribunal  of  the 
country  to  which  he  has  resorted."  (a)  The  same  doctrine 
is  laid  down  by  Lord  Eldon  in  the  case  of  Houston.  (6)  The 
appellants,  as  testamentary  tutors  in  Scotland,  are  not  testa* 
mentary  guardians  in  England  within  the  Statute  12  Ch.  2, 
c.  24,  §  8,  for  reasons  which  cannot  be  better  stated  than  by 
referring  to  what  Lord  Cottenham  said  on  that  point.  ((?)  It 
may  be  further  added,  that  by  the  Scotch  law  the  power  of 
tutors  over  a  child  ceases  at  the  child's  age  of  twelve  years ;  (<i) 
whereas  the  Statute  of  Charles  continues  the  power  of  guar- 
dians till  the  ward  attains  twenty-one.  Then  here  is  a  child 
without  a  parent  or  guardian  ;  what  can  the  Court  do  ?  It  is 
not  sufficient  to  say  there  are  guardians  in  Scotland  or  in 
France,  because  after  the  bill  is  filed  the  Court  will  not  allow 
the  child  to  be  taken  out  of  the  jurisdiction,  except  by  guar- 
dians amenable  to  the  jurisdiction.  As  to  the  alleged  hard- 
ship of  preventing  the  child  from  visiting  her  Scotch  relations, 
estates,  and  tenants,  surely  that  matter  may  be  left  to 
the  *  judgment  and  discretion  of  the  Court,  which  fre-  •78 
quently  allowed  maintenance  to  infants  out  of  the  jur- 
isdiction (^Logan  v.  Fairlie^  («)  Jackson  v.  Hankey^  (jf)  Stephens 
V.  James  (A)) ;  never  refusing  any  proper  indulgence  to  its 
wards,  Campbell  v.  Mackay.  (J)  In  Harwood's  Case  it  was 
said  that  the  Court  generally  attends  to  the  recommendation 
of  the  father  of  even  an  illegitimate  child ;  and  in  Chatteris 
V.  Toung,  (A)  persons  so  nominated  were  appointed  guardians. 
Does  not  that  admit  the  full  jurisdiction  of  the  Court?  No 
case  has  been  or  can  be  produced  in  which  the  Court  ap- 
pointed persons  residing  out  of  the  jurisdiction  to  be  guar- 
dians, although  recommended  and  even  appointed  by  the 
father,  as  in  Logan  v.  Fairlie. 

It  is  material  to  remember,  that  after  the  Vice-Chancellor's 
first  order,  the  appellants  not  having  then  appeared  to  the 
bill,  another  bill  of  the  same  kind  was  filed  by  the  infant 

(a)  4  Barge,  1003.  (6)  1  Ross.  312. 

(c)  1  Phill.  32.  (d)  Ante,  p.  53. 

(e)  Jac.  193.  (g)  Jac.  265,  note. 

(A)  1  My.  &  K.  627.  (t)  2  My.  &  C.  31. 


(k)  1  Jac.  &  W.  106. 
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against  the  trustees  of  the  Glen^Morven  estate,  one  of  whom 
resided  near  Carlisle,  within  the  jurisdiction.  That  bill  is 
still  on  the  files  of  the  Court,  although  no  proceeding  has 
been  yet  taken  in  it,  as  the  appellants  put  in  their  appearance 
to  the  bill  against  them,  and,  instead  of  demurring,  submitted 
to  the  jurisdiction  of  the  Court.  The  allegation  of  property 
belonging  to  the  ward  in  England  was  admitted  to  be  unques- 
tionably  true  in  the  bill  against  the  Glen-Morven  trustees. 
But  whether  there  is  property  or  not,  the  Court  has  jurisdic- 
tion  to  appoint  guardians,  (a) 

*  79  *  Mr.  Turner  J  in  reply.  —  It  is  admitted  that  all  infants 
without  parents  or  guardians  in  England  are  entitled  to 
the  protection  of  the  laws  of  England:  on  the  other  hand, 
those  laws  recognize  the  laws  of  foreign  countries,  and  give 
effect  here  to  their  orders.  This  infant  does  not  want  the 
protection  offered ;  she  has  guardians  already  appointed  for 
her  protection,  as  willing  to  take  care  of  her  in  England  as  in 
Scotland  ;  and  the  chief  objection  to  the  course  pursued  by 
the  Lord  Chancellor  is,  that  while  there  is  no  imputation  on 
those  gentlemen,  the  Court  of  Chancery  interferes  to  deprive 
them  of  their  office. 

[Lord  Campbell.  — The  argument  was,  that  if  a  foreign 
child  is  in  this  country,  the  Court  of  Chancery  has  a  right  to 
interpose  its  jurisdiction,  even  though  the  child  has  guardians. 
It  is  clear  there  may  be  cases  in  which  that  interposition  would 
be  proper.] 

It  is  admitted  that  such  oases  may  arise.  But  if  this  is  not 
a  case  calling  for  that  extraordinary  protection,  is  it  proper 
to  interfere  ?  This  child  has  her  guardians  selected  by  her 
father. 

[The  Solicitor-General  being  here  asked  by  the  Lords 
whether  he  admitted  the  authority  of  a  foreign  father  over 

(a)  Per  Lord  Eldon,  in  Wellesley  v.  Duke  of  Beaufort,  2  Ross. 
p.  20. 
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his  children  in  this  country,  said :  Yes ;  a  f ather^s  authority 
according  to  the  laws  of  England,  but  no  further.] 

The  patria  potestaa  of  a  foreign  parent  is  recognized  by  the 
English  law.  The  authority  of  these  testamentary  tutors 
succeeding  to  the  patria  potestas  should  be  recognized  on  the 
same  ground.  The  cases  cited  on  the  other  side  are  not 
applicable.  ScUles  v.  8avign<m(a)  showed  that  a  foreign 
child  without  guardians  here  may  be  made  a  ward  of  Court, 
and  the  Court  will  then  exercise  its  power  to  punish  persons 
offending  against  its  jurisdiction. 

[Lord  Cottenham.  —  That  is,  according  to  your  argu- 
ment •  on  that  case,  the  Court  may  do  every  thing  for    •  80 
the  protection  of  the  infant  except  appoint  guardians.] 

In  Ex  parte  Watkins  (6)  there  was  no  question  whether  the 
guardian  in  the  Leeward  Islands  had  any  authority  in  this 
country ;  but  two  parties  here  applied  to*  the  Court  (by  peti- 
tion, to  avoid  expense)  to  determine  which  of  them  had  a 
right  to  the  custody  of  the  infant.  The  Lord  Chancellor 
said,  ^'  It  is  not  for  me,  but  for  the  Master,  to  decide  that 
question."  The  case  of  Otto  Lewis  (c)  bears  out  our  prop- 
osition that  the  Courts  here  recognize  the  status  of  a  party  in 
another  country.  The  American  cases  of  Morrell  v.  Dickey 
and  Kraft  v.  Vickery,  cited  on  the  other  side,  relate  to  the 
power  of  a  guardian  in  one  State  over  the  infant's  property  in 
another  State.  In  Mr.  Welle%ley'%  Casey  (d)  Lord  Eldon'b 
order,  was  founded  on  the  father's  improper .  conduct.  That 
case  differs  in  all  its  circumstances  from  this.  In  Harwood^s 
Case  the  Court  held  that  the  commitment  was  right,  because 
the  custom  of  London  adhered  to  the  child  out  of  the  juria- 
diction,  (e) 

[The  Lord  C£(ancci.lor.  —  Suppose  this  child  to  have  got 
into  improper  custody,  or  into  the  grandfather's  custody,  My 

(a)  6  Ves.  572.  (6)  2  Ves.  Sen.  470. 

(c)  1  Yes.  Sen.  206.  (d)  2  Russ.  1. 

(e)  1  Mod.  70. 
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what  process  could  the  Scotch  tutors  regain  possession  of 
her?] 

I  apprehend  by  writ  of  habeas  corpusy  for  which  any  one 
may  apply. 

[Lord  Campbell.  —  As  in  the  late  case  of  the  Canadian 
prisoners,  (a)] 

[Lord  Brougham.  —  The  Court  of  Queen's  Bench,  in  de- 
livering the  child  from  custody  by  writ  of  habeas  corpus^ 
would  tell  her  she  was  at  liberty  to  go  where  she  wished. 
Suppose,  then,  she  chose  to  go  to  the  grandfather  ?] 

•  81       *  Then  application  might  be  made  to  the  Court  of 
Chancery  on  a  bill  filed  by  the  tutors,  as  by  English 
guardians. 

[The  Lord  Chancellor. — And  that  Court  would  then 
appoint  persons  within  the  jurisdiction  to  be  guardians.] 

That  would  be  an  unnecessary  interference  while  there  are 
guardians,  the  tutors  testamentary,  whose  authority  the  Court 
should  respect.  It  is  said  in  Mr.  Burge's  Commentaries  on 
Colonial  and  Foreign  Laws,  in  the  passages  before  referred 
to,  (i)  that  personal  laws  are  of  universal  extent  and  opera- 
tion ;  that  jurists  concur  in  representing  as  personal  laws, 
those  which  place  minors  under  the  authority  of  their  guar- 
dians or  tutors ;  that  States,  from  comity  and  considerations 
of  mutual  interest,  recognize  and  give  effect  to  the  laws  of 
each  other,  where  the  rights  either  of  their  own  subjects  or 
of  foreigners  are  derived  from  or  are  dependent  on  those 
laws;  and  that,  from  comity,  foreign  states  recognize  and 
give  effect,  almost  universally,  to  those  laws  of  the  domicile 
which  constitute  the  stattts^  quality,  or  capacity  of  the  per- 
son, and  which  are  called  personal.    Vattel  also  says,  ((?)  "  It 

(a)  Watson's  Case,  9  Ad.  &  £L  731;  s.  c.  1  P.  &  D.  516. 
(6)  VoU,  c.  1,  pp.  13,  14,  25.  (c)  B.  2,  c.  7,  §§  84,  85, 
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is  the  province  of  a  nation  to  exercise  justice  in  all  the  places 
under  her  jurisdiction;  that  other  nations  ought  to  respeqt 
this  right;  "  and  that,  ^^  in  consequence  of  this  right  of  juris- 
diction,* the  decisions  made  by  the  Judge  of  the  place  within 
the  extent  of  his  power  ought  to  be  respected,  and  to  take 
effect  even  in  foreign  countries.  For  instance,  it  belongs  to 
the  domestic  Judge  to  nominate  tutors  and  guardians  for 
minors  and  idiots.  The  law  of  nations,  which  has  an  eye 
to  the  common  advantage  and  the  good  harmony  of 
nations,  requires,  therefore,  that  such  *  nomination  of  a  *  82 
tutor  or  guardian  be  valid  and  acknowledged  in  all  coun- 
tries where  the  pupil  may  have  any  concerns."  And  accord- 
ingly there  are  numerous  instances  in  which  our  Courts  recog- 
nize and  enforce  the  laws  of  foreign  countries.  Sawyer  v. 
Shute^  (a)  Campbell  v.  Frenehj  (6)  Dues  v.  Smithy  (<?)  Bladd 
V.  Bamfield^  (d)  Lashley  v.  Hogg^  («)  An%truther  v.  Adair.  (^) 
The  Courts  in  Scotland,  by  the  like  comity,  give  effect  to  the 
laws  of  this  and  other  countries.  Ersk.  Inst.  B.  1,  tit.  7, 
§  2.  (A)  In  Nasmyth  v.  Naswyth^  (t)  the  English  guardians 
of  a  minor  were  held  sufficiently  qualified,  without  any  con- 
firmation, to  authorize  a  suit  in  Scotland  in  his  name  ;  and  in 
Johnston  Y.  Clark  J  (£)  a  guardian  named  in  one  of  the  colonies 
by  a  father  to  his  natural  child  was  held  entitled  to  take  the 
child  from  the  father^s  sister.  If  the  law  of  England  by  com- 
ity adopts  the  law  of  Scotland,  there  is  no  doubt  that  these 
Scotch  tutors  are  guardians  of  this  child  in  England,  until 
she  attains  the  age  of  twelve  years.  The  Court  ought  to 
recognize,  and,  if  necessary,  confirm  them  in  the  office,  hav- 
ing regard  to  the  solemn  deed  of  the  father,  in  preference  to 
the  unascertained  wishes  of  the  mother,  —  whose  rights  as  a 
parent,  be  it  observed,  were  merged  in  her  duty  as  joint  tutor, 
in  which  character  she  must,  according  to  the  law  of  Scot- 
land, have  submitted  to  the  majority. 

(a)  1  Anstr.  63.  (6)  3  Yes.  323. 

(c)  Jacob.  644.  (c^)  3  Swanst.  603,  604. 

(e)  Robertson  Pers.  Saco.  414.  C^)  2  My.  &  E.  513. 

(A)  Ivory's  edit.,  p.  164.  (i)  Morr.  4455. 

(k)  Morr.  16374. 
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[The  learned  counsel  was  proceeding  to  argue  that  the 
interference  of  the  Court  of  Chancery  with  the  guardianship 
of  the  infant,  to  the  exclusion  of  the  Scotch  tutors,  was  an 
infringement  on  the  rights  of  the  Scotch  nation,  secured  by 
the  Act  of  Union ;  — 

•  83  •  The  Lord  Chancellor  and  Lord  Campbbll  severally 
observed  that  he  might  pass  that  matter  over  without 
prejudice  to  his  case,  as  they  were  clearly  of  opinion  that  the 
interference  of  the  Court  of  Chancery  in  this  matter  was  not 
an  invasion  of  the  Scotch  Courts. 

Lord  Cottenham.  —  The  invasion  is  not  of  Scotland  by 
England,  but  of  England  by  Scotland.} 

Lord  Brougham.  —  This  being  a  case  of  first  impression, 
and  having  excited  great  interest  in  Scotland  very  naturally, 
and  in  this  country  also,  we  must  take  time  to  consider  it. 

Lord  Campbell  agreed  that  they  ought  to  take  time  for 
consideration ;  although  he  had  no  doubt  of  the  jurisdiction 
of  the  Court  of  Chancery. 

The  further  consideration  of  the  case  was  then  adjourned. 

May  16. 

Their  Lordships  finding  afterwards  that  they  were  equally 
divided  in  their  opinions  on  the  validity  of  the  order  appealed 
from,  ordered  the  case  to  be  again  argued  by  one  counsel  on 
each  side,  in  the  presence  of  other  peers.  Accordingly,  on 
the  16th  of  May,  Lord  Langdalb  and  other  peers  being 
present,  Mr.  Tamer  was  heard  to  argue  the  case  for  the  appel- 
lants, and  the  Solicitor-General  for  the  respondent.  The 
jurisdiction  of  the  Court  was,  on  this  occasion,  declared  by 
the  Lords  to  be  undeniable,  and  was  therefore  admitted  by 
Mr.  Turner^  who  also  admitted  that  the  appellants  were  not 
testamentary  guardians  within  the  Act  12  Charles  2.  The 
argument  was  principally  applied  to  the  justice  and  expedi- 
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ency  of  admitting  the  tutors  to  act  as  guardians  in  England. 
All  that  was  new  in  the  second  argument  has  been  incorpo- 
rated with  the  above  report  of  the  first  arguments,  ex- 
cept the  statement  of  a  case  of  Campbell  v.  *  Campbell,  *  84 
referred  to  as  a  case  in  point,  lately  decided  by  Lord 
CoTTENHAM.  The  circumstanccs  of  it  are  stated  by  Lord 
Campbell  in  his  judgment,  it^fra,  p.  136. 

May  26. 

The  Lord  Chancellor.  —  This  appeal  was  argued  at  con- 
siderable length  some  time  back,  but  as  your  Lordships  did 
not  agree  in  opinion  as  to  the  judgment  proper  to  be  pro- 
nounced, it  was  argued  a  second  time  a  few  days  ago ;  and  I 
am  sorry  to  say  that  even  now,  as  the  result  of  the  second 
argument,  there  is  a  difference  of  opinion  among  your  Lord- 
ships. I  entertain  the  utmost  possible  respect  and  deference 
for  the  opinions  of  those  noble  Lords  who  differ  from  the 
judgment  which  I  have  formed ;  but  I  think  it  my  duty  to 
move  your  Lordships  that  the  order  of  the  Court  below  be 
affirmed. 

I  wiU  state  to  your  Lordships  very  shortly  the  grounds 
upon  which  I  think  this  ought  to  be  affirmed.  A  bill  was 
filed  in  the  name  of  an  infant,  Mary  Stewart  Beattie,  by  her 
next  friend,  her  grandfather,  against  the  appellants  and  other 
defendants.  The  bill  alleged  that  the  defendants  were  in 
possession  of  rents  and  profits,  the  produce  of  the  estates  of 
the  infant,  to  a  very  large  amount :  it  prayed  that  they  might 
account,  in  the  Court  of  Chancery,  for  the  sums  which  they 
had  so  received ;  it  prayed  also  that  a  maintenance  might  be 
appointed  for  the  infant,  and  that  the  estates  and  her  person 
might  be  placed  under  the  protection  of  the  Court.  This  was 
the  scope  and  the  object  of  the  bill. 

It  is  proper  that  I  should  state,  that  according  An  inftnt  be- 
to  the  uniform  course  of  the  Court  of  Chan-  S™rtby^he*fl? 
eery,  —  which  I  understand  to  be  the  law  of  ^me.^  ****" 
that  Coui*t,  which  has  always  been  the  law  of  that 
Court,  —  upon  the  institution  •  of  a  suit  of  this  descrip-  *  86 
tion,  the  plaintiff,  the  infant,  became  a  ward  of  the 
Court,  —  became  such  ward  by  the  very  fact  of  the  institution 
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of  the  suit;  and  being  a  ward. of  the  Court,  it  was  the  duty 
of  the  Court  to  provide  for  the  care  and  protection  of  the 
infant ;  and  as  the  Court  cannot  itself  personally  superintend 
the  infant,  it  appoints  a  guardian,  who  is  an  ofiScer  of  the 
Court,  for  the  purpose  of  doing  that  on  behalf  of  the  Court, 
and  as  the  representative  of  the  Court,  which  the  Court  can- 
not do  itself  personally.^  If  there  be  a  parent  living  within 
If  uiewardfaaa  the  jurisdiction  of  the  Court,  or  if  there  be  a 
tamenury  raar-  testamentary  guardian  within  the  jurisdiction  of 

the  juriadiction,  the  Court,  the  Court  in  that  case  does  not  inter- 
each  of  them  *•*/,,  ^  .      . 

Bubject  to  the  or-  fere  for  the  purpose  of  appointing  a  person  to 
In  the  same  way  discharge  the  duty,  which  is  imposed  upon  the 

as  a  gaardlan  ap-  °  "^  r  r 

Eourt*^  (See  i^  Court  itsclf,  of  taking  care  of  the  person  of  the 
pott,  118, 119.)  infant ;  but  the  parent  or  the  testamentary  guar- 
dian is  subject  to  the  orders  and  control  of  the  Court,  pre- 
cisely in  the  same  way  as  an  officer  appointed  by  the  authority 
of  the  Court,  for  the  purpose  of  discharging  the  duties  to 
which  I  have  referred.  I  apprehend  that  is  clearly  the  law 
of  the  Court  of  Chancery  ;  and  it  has  always  been  so,  as  far 
as  I  have  been  able  to  understand  and  comprehend. 

The  manner  in  which  this  appointment  (of  guardian)  is 
made,  is  not  without  previous  inquiry  and  consideration. 
The  Court  directs  the  Master  to  inquire  who  are  the  proper 
persons  to  be  entrusted  with  the  care  of  the  infant ;  and  as 
that  custody  and  care  may  endure  for  some  time,  it  is  neces- 
sary that  some  inquiry  should  be  made  for  the  purpose  of 
determining  how  that  care  should  be  exercised.  That  must 
depend,  in  some  degree,  upon  the  property  which  the  infant 
possesses ;  and  therefore  an  inquiry  is  made  as  to  the  prop- 
erty of  the  infant,  and  as  to  what  is  proper  to  be 
*  86  *  allowed  for  maintenance,  and  also  as  to  the  manner 
in  which  the  education  of  the  infant  shall  be  conducted. 
All  these  are  preliminary  inquiries  as  to  matters  of  fact,  for 
the  information  of  the  Court ;  and  when  the  Master  has  made 
his  report,  the  report  is  taken  into  consideration  by  the  Court, 
and  the  Court  acts  upon  it  according  to  its  judgment :  it  does 

not  necessarily  adopt  the  suggestions  of  the  Master,  but  it 

• 

1  See  Staart  v.  Bute,  0  H.  L.  Cas.  440. 
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uses  the  materials  which  are  found  by  him  as  the  ground  upon 
which  the  judgment  proceeds. 

Now,  the  order  which  is  here  complained  of  is  merely  an 
order  of  this  description.  The  Lord  Chancellor  has  dii'ected 
the  Master  to  inquire  who  are  proper  persons  to  be  ap- 
pointed as  guardians  of  the  infant,  or,  in  other  words,  to 
approve  of  persons  to  be  guardians  ;  to  inquire  what  will  be 
a  proper  maintenance  for  the  infant,  what  her  property  con- 
sists of,  and  what  scheme  of  education  should  be  adopted.  I 
apprehend,  therefore,  that  the  order  is  according  to  the  com- 
mon rule  of  the  Court,  and  I  really  do  not  precisely  under- 
stand the  grounds  upon  which  it  is  objected  to.  I  can  state 
some  of  the  objections  which  have  been  urged  at  the  bar,  but 
which  appear  to  me  to  be  altogether  invalid. 

One  objection  is  this :  that  tutors  and  curators  have  been 
already  appointed ;  that  the  young  lady  being  a  Scotch  child, 
tutors  and  curators  have  been  appointed  in  Scotland  by  the 
will  of  the  father.  The  father  is  dead,  and  the  mother  also 
is  dead ;  but  the  child  is  here  in  England.  The  tutors  and 
curators  are  domiciled  and  living  in  Scotland ;  they  are  out 
of  the  jurisdiction  of  the  Court.  The  Court  can  exercise  no 
control  over  them  ;  cannot  make  them  amenable  for  any  mis- 
conduct in  the  management  of  the  infant ;  and  I  appre- 
hend that  in  all  cases  the  Court  *  requires  that  there  *87 
shall  be  a  guardian  appointed  within  the  jurisdiction  of 
the  Court,  responsible  to  the  Court,  subject  to  its  jurisdiction 
and  its  authority.  If  there  be  a  parent,  residing  out  of  the 
jurisdiction,  the  Court  interferes,  and  appoints  a  guardian 
within  the  jurisdiction :  if  there  be  a  testamen- 
tary guardian,  residing  out  of  the  jurisdiction,  or  testamenti^ 

.1       r^         i  •    .  j«  "xi.*       j.i_       •      •        guardian  of   the 

the  Court  appomts  a  guardian  withm  the  juris-  ward  ib  residing 

,.    ..  ,  ..  .    .  .       out  of  the  Juris- 

diction: because  it  must  have  some  person  to  diction,  the  court 

look  to,  some  person  who  is  the  representative  dUn  within*"5ie 

^     ,  ,  .1  ,  1        Jurisdiction. 

of  the  Court  on  the  spot,  responsible  to   the 

Court,  who   shall  have   the   care  and  management  of  the 

infant. 

The  tutors  and  curators,  domiciled  in  Scotland,  have  no 
authority  in  this  country ;  they  cannot  control  the  infant.  If 
the  infant  chooses  to  take  the  protection  of  any  other  person, 
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who  may  be  an  improper  person,  deluded,  if  you  will,  by  that 
person,  the  tutors  and  curators  have  no  power  of  themselves 
to  interfere.  But  they  have  the  power  to  interfere  through 
the  medium  of  the  Court  of  Chancery.  A  guardian  may  be 
appointed  by  the  authority  of  the  Court  of  Chancery ;  and  if 
a  complaint  is  made  to  that  Court  by  the  tutors  and  the  cura- 
tors, the  Court  of  Chancery  will  set  it  right  through  the  me- 
dium of  the  officer  whom  the  Court  has  appointed.  If  it  is 
thought  desirable  that  the  child  should  go  to  Scotland  to 
reside,  the  tutors  and  curators  have  no  power  to  take  the 
child  to  Scotland,  unless  the  Court,  having  appointed  a  guar- 
dian, thinks  fit,  for  the  benefit  of  the  child,  to  direct  the  guar- 
dian to  hand  the  child  over  to  the  Scotch  tutors  and  curators, 
in  order  that  it  may  be  carried  to  Scotland  for  the  purpose  of 
education,  or  for  any  other  purpose.^ 

It  seems  to  have  been  assumed  in  the  argument  in  this 
*  88  case,  that  because  the  guardians  are  appointed  by  *  the 
Court  of  Chancery,  therefore  the  Court  of  Chancery 
has  decided  by  this  order  that  the  child  is  to  remain  in 
England;  that  she  is  to  be  educated  in  England;  that 
she  is  to  have  her  maintenance  given  in  England,  and 
that  she  is  to  continue  in  England  up  to  the  time  of  her 
attaining  the  age  of  twenty-one.  But  no  such  consequence 
It  la  always  In  foUows.  The  Court  of  Chancery  may,  at  any 
Se  lJS?"c?i«S5  time  that  it  thinks  proper,  direct  the  infant  to 
wiS^'tSV^uTof  be  taken  to  Scotland,  to  be  educated  there,  if  it 
(^Ji»«i2o^Mw;  considers  that  it  will  be  for  the  benefit  of  the 
^^'^  infant.     The  order  does  not  go  to  the  extent  of 

saying  that  there  is  to  be  no  change  in  the  residence  of  the 
child :  it  is  subject  entirely  to  the  control,  to  the  order,  and 
to  the  discretion  of  the  Lord  Chancellor  for  the  time  being.' 

It  is  supposed  also  that  the  tutors  and  curators  appointed  in 
Scotland  are  not  to  be  the  guardians  of  the  child,  or  not  to  be 
among  the  guardians  of  the  child.  AU  that  the  Court  requires 
is  this :  that  there  shall  be  some  person  within  the  jurisdio- 

>  See  Woodworth  9.  Spring,  4  Allen,  821;  Nugent  v.  Yetzera,  L.  B.  2 
Eq.  704. 

>  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1355  and  notes  ;  Nugent  v.  Vet- 
sera,  L.  R.  2  £q.  704. 
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tion,  and  responsible  to  the  Court,  performing  the  duties  of 
guardian.  There  is  nothing  in  this  order  inconsistent  with 
the  Lord  Chancellor  ultimately  appointing  the  personi  resid- 
tutors  and  curators  who  reside  in  Scotland,  as  JyiiSIuon'maVbo 
guardians,  with  any  other  pereons  who  are  resid-  SLMjotati/wiS 
ing  and  domiciled  in  this  country,  and  subject  to  5SSSn*thOmrti5 
the  jurisdiction  of  the  Court.  It  does  not  appear  ^"''*^'*- 
to  me,  therefore,  that  any  of  those  objections  which  have  been 
successively  urged  at  the  bar  are  valid  objections  to  this 
order.  It  appears  to  me  to  be  an  order  in  the  common 
course. 

But  it  is  said  that  if  this  order  is  to  prevail,  it  will  follow 
that  any  child  of  Scotch  or  other  foreign  parents,  brought  to 
England  for  the  purpose  of  education,  may  be  made  a 
ward  of  Chancery,  and  impounded  *at  once  in  this  *89 
counhy.  Undoubtedly  there  may  be  cases  of  that  de- 
scription. One  may  suppose  circumstances  of  such  a  nature 
as  to  render  the  interference  of  the  Court  of  Chancery  not 
only  proper,  but  absolutely  necessary.  Cases  may  be  sup* 
posed  where  the  Court  of  Chancery  under  such  circumstances 
ought  to  inteifere.  But  then  it  is  said  that  fictitious  cases 
may  be  set  up,  and  that  a  bill  may  be  filed  expressly  for  that 
purpose  by  some  concert  or  contrivance.  My  Lords,  the 
authority  of  the  Court  may,  of  course,  be  subject  to  be 
abused  in  this,  as  in  every  other  instance ;  but  the  Court 
will  vindicate  its  authority,  and  will  not  suffer  it  to  be 
abused :  and  I  know  no  case  in  which  it  has  ever  been  sug- 
gested that  in  this  direction  any  abuse  has  been  committed 
of  the  authority  of  the  Court  of  Chancery.  Suppose  a  bill 
obviously  fictitious  for  the  purpose  I  have  stated  were  to  be 
filed,  the  Court  would  afford  an  instant  remedy.  The  bill 
might  be  referred  to  the  Master,  for  the  purpose  of  determin- 
ing whether  it  was  for  the  interest  and  benefit  of  the  infant 
that  the  suit  should  be  prosecuted ;  and  if  the  Master  should 
report  in  the  negative,  there  would. be  an  end  of  the  suit,  and 
the  costs  would  fall  upon  the  party  who  had  so  improperly 
instituted  the  suit;  and  as  a  suit  can  only  be  instituted 
through  the  medium  of  a  solicitor,  the  Court  would  visit  the 
soUcitor  in  a  further  and  much  more  exemplary  manner.    It 
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does  not  appear  to  me,  therefore,  that  the  objection  that  the 
authority  may  be  abused  is  any  valid  objection  in  a  case  of 
this  description. 

It  is  further  suggested  that  this  bill  is  filed  solely  for  the 
purpose  of  making  this  infant  a  ^ard  of  the  Court  of  Chan- 
cery. It  may  be  so.  It  often  happens  that  bills  are  filed 
solely  for  such  purposes  ;  and  it  may  be  a  very  impor- 
*  90  taut  object,  in  which  the  *  interest  of  the  infant  is  deeply 
concerned.  Whether  this  bill  is  of  that  description  or 
not  is  wholly  immaterial.  The  bill  states  facts,  which  bring 
the  case  within  the  jurisdiction  of  the  Court.  It  states  that 
there  are  large  sums  in  the  hands  of  the  defendants ;  it  prays 
for  an  account ;  it  prays  that  the  money  may  be  paid  into 
Court ;  it  prays  also  for  the  allowance  of  a  maintenance  ;  it 
prays  that  the  child*)}  property  may  be  put  under  the  jurisdic- 
tion of  the  Court. 

The  defendants,  who  are  in  Scotland,  have  appeared  to  this 
bill ;  but  they  have  not  put  in  their  answers,  and  the  cause  is 
not  at  issue.  We  cannot  decide  the  merits  of  the  cause,  in 
this  stage  of  it,  upon  a  motion  of  this  description.  Such  a 
course  of  proceeding  was  never  heard  of  in  the  Court  of 
If  the  bui  filed  Chancery,  The  cause  is  depending ;  the  de- 
i^ "^i^ff" suSi  fendants  must  put  in  their  answers;  issue  must 
Court  **juriKiic-  be  joined ;  all  the  evidence  must  be  heard,  and 
at^'onoB  a^'waM  the  cause  must  be  decided  as  every  other  cause 
tion^of  tbe^c^urt'  must  be  decided.  We  cannot  anticipate  the  re- 
Deeding  ITWTn  sult ;  but  till  the  rcsult  takes  place,  the  child  is 

^hfi  CAUAd    And  bfi* 

fore  an V  guardian  a  Ward  of  the  CouTt  of  Chauccry.     No  person 

can  interfere  where  a  child  is  a  ward  of  the 
Court  of  Chancery  without  calling  down  upon  himself  the 
process  of  that  Court.  The  appointment  of  guardians  in  this 
respect  makes  no  difference.  Whether  there  be  guardians  or 
not,  the  child  is  imder  the  immediate  conti'ol  and  in  the  cus- 
tody of  the  Court  of  Chancery.  The  appointment  of  guar- 
dians in  this  respect  makes  no  difference.  The  guardian  is 
only  appointed  as  an  officer  of  the  Court,  as  the  mode  by 
which  the  jurisdiction  and  authority  of  the  Court  is  to  be  ex- 
ercised. It  may  happen,  indeed,  in  the  result  that  this  bill 
should  be  dismissed.  It  may  happen  that  the  plaintiff,  the 
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next  friend,  may  have  to  pay  all  the  costs.  It  may 
happen  that  in  the  result  the  Court  *  may  direct  this  *  91 
infant  to  be  handed  over  to  the  tutors  and  curators  in 
Scotland ;  but  we  cannot  anticipate  what  will  be  the  results 
until  the  cause  coipes  to  an  issue,— :- until  the  witnesses  are 
examined,  and  until  the  cause  is  decided.  Until  that  jtake^ 
place»  as  I  said  beforci  the  child  is  absolutely  a  ward  of 
Court,  and  cannot  be  taken  out  of  the  jurisdiction  of  the 
Court,  whether  guardians  be  appointed  or  not.  The  ap- 
pointment of  a  guardian  makes  no  difference,  except  as  tbu^ 
medium  through  which  the  jurisdiction  of  the  Court  is  ex? 
ercLsed  ;  because  the  Court  thinks  it  better  that  there  should 
be  prevention  against  violence  and  misconduct  than  that  it 
should  be  afterwards  called  upon  to  investigate  a  chargi^ 
of  violence  and  misconduct,  for  the  purpose  of  affording  i^ 
remedy. 

For  these  reasons,  I  think  this  order  ofight  to  be  sustained. 
I  confers  that  in  the  course  of  the  argument  I  found  it  very 
difficult  to  understand  what  ground  there  was  for  objecting 
to  it,  consLstently  with  the  course  of  practice  and  the  uniform 
authority  of  the  Court  of  Chancery,  with  respect  to  casej} 
of  this  sort  I  must,  therefore,  under  these  circumstances^ 
humbly  move  your  Lordsliips  tl^t  this  order  be  affirmed. 

Lord  Brougham.  —  The  facts  of  this  case  are  few  and 
simple,  and  I  need  not  recite  them.  It  is  my  misfortune 
to  have  formed  «  different  opinion  from  that  of  my  nobl^ 
and  learned  friend ;  and  I  must  now  state  to  your  Lordships 
the  grounds  of  the  judgn^ent  which  I  am  compelled  to  give 
in  opposition  to  his. 

The  appointment  of  guc^rdians  to  infants,  who  are  unpr/Q- 
tected,  appears  to  arisfd  in  aU  countries  from  the  neces- 
sity of  the  case ;  and  it  wonld  be  difficult  to  *  poiiit  out  *  9? 
^ny  other  partioulur  in  which  the  jurisprudence  of  4II 
countries  agrees  more  generally  than  in  the  existence  of  such 
a  power,  usually  confided  by  the  Sovereign  to  the  Courts  of 
the  realm.  The  nature  of  the  appointment  seems  personal, 
as  the  object  of  it  is  the  infant  individual's  personal  protec- 
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tion.  But  there  is  incident  to  the  office  also  the  care  of  the 
infantas  property;  and  in  some  systems  of  law,  as  that  of 
Some  and  of  the  conntries  which  adopted  the  civil  law,  a  dis- 
tinction is  made  between  the  care  of  the  property  and  that  of 
the  person,  —  curators  being  given  to  the  former,  tutors  to  the 
latter. 

It  is  very  material  to  the  present  question  that  we  should 
mark  the  provisions  of  the  Scotch  law  on  this  head, — Scotland 
being  beyond  all  reasonable  doubt  the  domicile  of  the  infant 
in  this  case,  as  it  is  admitted  to  have  been  the  place  of  her 
birth,  and  the  place  where  all  her  property  real  and  personal 
is  situated.  By  the  law  of  Scotland,  the  father  may  appoint 
a  guardian  to  act  after  his  decease.  In  default  of  such  ap- 
pointment or  of  the  appointed  guardian*s  accepting  the  office, 
the  right  of  the  guardianship  by  law  devolves  on  the  next  of 
kin,  called  the  nearest  agnate :  a  year,  annus  deliberandi^  is 
given  this  relation  to  determine  whether  or  not  he  will  accept 
the  office  called  that  of  tutor  legitim^  or  of  law.  In  case  he 
declines,  a  guardian  is  named  by  the  Court  of  Session,  (a) 
called  a  tutor  dative.  But  so  much  is  the  will  of  the  parent 
and  the  legal  right  of  the  agnate  regarded,  that  if  either  the 
tutor  testamentary  or  the  tutor  of  law  at  any  time  shall  elect 
to  act,  the  powers  and  appointment  of  the  tutor  dative  at 

once  cease. 
•93  *The  necessity  of  extraordinary  protection  to  un- 
protected infants  leaves  no  doubt  of  the  power  in  the 
Sovereign,  or  those  to  whom  he  has  delegated  it,  to  appoint 
a  guardian,  whensoever  an  infant  comes  before  him  or  them, 
and  requires  protection.  The  jurisdiction  of  the  Court  of 
Chancery  in  the  present  case  flows  from  that  source,  and  is 
indisputable.  And  I  must  be  allowed  to  observe,  in  passing, 
that  much  of  the  argument  and  reaso^s  of  the  authorities 
urged  for  the  respondent  have  been  pointed  to  combat  a  posi- 
tion which  is  not  at  all  a  necessary  part  of  the  appellant's 

» 

(a)  Sitting  afl  the  Court  of  Exchequer,  the  duties  and  powers  of  which 
were,  hy  the  Act  2  Will.  4,  c.  54,  transferred  to  a  Judge  of  the  Court  of 
Session. 
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case  ;  namely,  the  supposed  denial  of  the  Court's  jurisdiction. 
That  jurisdiction  I  hold  to  be  indisputable.  But  TbejaHidiction 
it  does  not  follow  that  in  every  case  the  juris-  chantry ^to^a^ 
diction  must  be  exercised;  that  the  Court  is  toaii  iniSmto  n!^ 
bound,  as  a  matter  of  course,  always  to  inter-  Son  !?ind&piitaZ 
fere;  that  the  nomination  of  a  guardian  is  of  dseofitisdiacr^. 

1  .  i»  <ii  >  1.        1      /i  1       tlonary.  (See  also 

such  necessity  as  to  follow  immediately  from  the  po»*»  ii^,  120.) 
fact  of  infancy  coming  to  the  Court's  knowledge,  in  the  same 
manner  in  which  the  dismissal  of  a  suit  for  want  of  prosecu- 
tion, or  signing  a  decree  by  consent  of  all  parties  on  matters 
that  leave  no  option  to  the  Court.  The  Court  always  and  in 
every  case  has  the  jurisdiction,  but  it  is  not  always  and  in 
every  case  a  matter  of  course  that  it  should  be  exercised :  on 
the  contrary,  though  the  right  is  absolute,  its  exercise  is  dis- 
cretionary ;  so  that  in  many  cases  the  exercise  of  it,  I  hold, 
would  be  a  plain  miscarriage  of  the  Court,  and  one  that 
would  require  correction  by  the  Court  of  appellate  jurisdic- 
tion. Thus  the  Court  of  Chancery  has  interfered  in  prevent* 
ing  the  father  himself  from  exercising  the  patria  potestas  over 
the  child,  when  the  situation  and  the  interests  of  the  child 
were  competently  brought  before  it.  (a)  But  though 
the  right  of  interference  *  was  generally  vested  in  the  *  94 
Court,  the  circumstances  authorizing  its  exercise  were 
matter  of  discretion  in  it,  and  of  review  by  the  appellate  tri- 
bunal, (i)  So  it  may  always  be  a  question  whether  the  un- 
derstood right  to  appoint-  a  guardian  has  been  wisely  and 
discreetly  exercised  ;  and  if  the  Court  of  appeal  finds  that  it 
has  not,  there  is  ground  for  a  reversal  of  the  order. 

The  first  question  that  arises  in  considering  this  matter  is 
the  degree  in  which  the  protection  is  wanted  and  the  infant 
left  unprotected,  because  this  may  be  said  to  be  the  ground 
of  the  jurisdiction ;  but  most  emphatically  it  is  the  thing  that 
calls  for,  and  thus  justifies,  the  exercise  of  it.  Now,  as  there 
are  guardians  in  this  case,  appointed  by  the  lex  domicilii^  this 
leads  me  to  consider  what  are  the  powers  of  a  guardian  be- 

(a)  Wellesley  v.  Duke  of  Beaufort,  2  Ross.  1. 

(6)  Wellesley  0.  Duke  of  Beaufort,  1  Dow  &  CL  154. 
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yond  the  territory  in  which  he  is  appointed  and  to  which  the 
infiant  belongs. 

Most  of  the  authorities  in  the  general  law  of  Europe 
seem  agreed  that  the  guardian  validly  appointed  in  any 
given  country  has  an  authority  for  the  protection  of  the 
ward  and  the  adniinistration  of  his  personal  estate  every- 
where, ez  comitate:  and  the  manifest  convenience  of  this 
camitas^  as  well  as  the  evident  consideration  that  the  appoint- 
ment is  eminently  of  a  personal  nature,  appears  to  justify  this 
position.  The  guardian  is  a  substitute  for  the  parent ;  and 
the  artificial  relation  resembling  the  natural,  from  which  it 
flows,  ought  surely  to  follow  the  same  analogies,  and  to  ex- 
tend everywhere  with  the  person*  Nor  would  it  be  easy  to 
asagn  any  reason  why  the  Court  of  a  foreign  couutry,  in 

which  the  ward  m^ht  chance  to  be  temporarily  resi- 
*  95   dent,  should  refuse  to  *  recognize  the  tutorial  relation, 

and  the  powers  which  it  bestows,  less  thiui  the  parental 
relation  and  the  patria  potesteu  belonging  to  it.  If  there 
were,  from  the  nature  of  the  thing,  any  local  peculiarities  in 
the  law  or  the  jurisdiction  appointing  guardians ;  if  that  rela- 
tion was  constituted  by  virtue  of  any  peculiar  local  policy 
varying  in  different  countries,  there  might  be  some  reason  for 
holding  that  the  Courts  of  one  country  should  not  regard  the 
appointment  made  of  guardians  in  the  other.  If,  for  example, 
in  the  feudal  times,  any  right  of  a  temtbrial  description  be- 
longed to  the  lord  over  the  infant  orphan  of  his  vassal,  it 
would  be  much  less  clear  that  a  foreign  country  should  re- 
spect the  claims  of  such  lord  when  asserted  beyond  the  limits 
of  the  lord's  and  vassal's  country.  But  where  the  choice  is 
made  either  by  the  natural  parent  in  exercise  of  his  parental 
power  —  a  power  common  to  all  nations — or  by  the  substitu- 
tion of  the  next  of  kin  in  default  of  such  appointment,  or  by 
the  authority  of  the  supreme  Court  to  which  the  parent  and 
infant  alike  owe  allegiance,  and  which  has  the  sole  disposal 
of  the  infant's  property,  then  surely  nothing  can  be  alleged 
to  show  that  this  choice  should  not  be  respected  everywhere 
and  in  every  country  in  which  the  infant  may  accidentally  be 
found  for  a  temporary  residence. 
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There  is  no  difference  between  the  systems  of  the  two 
conntries,  no  peculiaTity  in  that  of  Scotland,  except  that 
which  makes  the  applicatioia  of  an  English  jurisdiction  much 
more  intolerable;  because  the  law  of  the  infiant's  domicile 
gives,  as  I  have  diown,  a  great  preference  to  the  guardiaotg 
of  blood  and  kindred,  and  confines  the  authority  of  the 
Court  witiiin  very  narrow  limits.  The  only  exception  to  the 
natural  authority,  which  rests  upon  principle,  is  that  of 
the  *  real  estate.  It  seems  reasonable  enough  that  the  *  99 
power  of  the  foreign-appointed  guardian  should  be  con- 
fined to  the  personalty  of  the  infant,  in  order  to  exclude  his 
interference  with  the  immovable  property,  which  is  more 
peculiarly  subject  to  the  lex  loci  than  the  movable,  which  has 
no  situsy  but  follows  the  person  of  the  owner. 

The  authority  of  all,  or  nearly  alU  jurists  follows  these 
principles.  Yattel  (a)  lays  it  down  generally  that  the 
guardian  appointed  by  the  Judge  of  the  domicile  is  guar- 
dian wherev^  the  pupil  may  have  any  concerns.  Hertius 
says,  (i)  *^  IhUor  datus  in  loco  domicilii  etiam  bona  nUbi  $ita 
admini$trat ;  "  but  he  confines  this  to  personalty.  It  is  to  he 
observed  that  his  dictum  excludes  all  necessity  of  confirma- 
tion or  new  appointment  by  the  foreign  Courts,  wherein  the 
guardian  is  to  sue  or  be  sued.  Matth»us  (c)  confines  the 
power  also  to  personalty ;  though  others,  as  Stockmans,  (<0 
make  it  general.  BoxiUenois  (e)  is  equally  strong  to  this 
effect;  and  Merlin {^)  expressly  says,  a  guardian  sues  for 
debts  due  to  his  ward  abroad,  without  any  confirmation  what- 
ever of  his  tide.  Even  those  who  have  been  cited  on  the  other 
side,  as  P.  Yoet  and  J.  Yoet,  are,  in  so  far  as  personal  prop- 
erty is  concerned,  only  apparently  at  variance  with  the  author- 
ities, because  they  hold  all  such  property  to  belong  to  the 
ooiintry  of  the  infant's  domicile,  and  that  its  disposal  is  gov- 
erned by  the  laws  of  that  domicile.  And  one  thing  at  leadt 
is  dear  that  none  of  those  jurists — not  even  Dr.  Sitory,  who 
quotes  the  American  laws  as  not  recognizing  the  authority 

(a)  B.  2,  c.  7,  §  85.  (&)  1  Opera  de  Colli.  Leg.  §  4,  n.  8. 

(e)  De  Auctionibus,  L.  1,  c.  7,  n.  10. 

((/)  Decis.  125,  n.  6.  (e)  Obs.  4,  p.  51. 

{g)  Beperioire,  p.  412. 
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in  one  State  of  the  guardians  named  in  another  —  have 

*  97    ever  thought  *  of  contending  that  the  foreign  guardian 

cannot  exercise  the  personal  superintendence  of  his 

ward ;  still  less,  if  less  be  possible,  do  they  ever  contemplate 

the  possibility  of  any  Court  appointing  guardians  for  a  foreign 

infant.     We  may  add  the  authority  of  what  was  held  in  the 

case  of  a  bankrupt's  assignees,  in  Hunter  v.  Potts^  (a)  by  the 

Court  of  King's  Bench,  and  in  Morrison^s  Case  by  this  House 

(in  February,  1749),  in  the  instance  *of  a  lunatic's  committee, 

as  cited  in  SUl  v.  Wbrsmck^  (b)  in  both  of  which  cases  the 

legally  appointed  curator  in  one  country  was  held  entitled  to 

act  in  another. 

The  Court  of      Now,  cau  it  be  doubted  th&t  these  princi- 

to  limiPito  Jurist  plcs,  although  uot  Sufficient  to  exclude  the  juris- 
diction,   in    the    J.   ,.  i?    Ai.       i^        1.    •  •  A 

flnt  Instance,  to  dictiou  01  the  Court  lu  any  given  country, 
tiber  the'^^iilfant  would  be  abundantly  sufficient  to  restrain  its 
already  appointed  excrcisc ;  in  othcT  words,  that  they  would  pre- 

by  the  law  of  iU  ..  ,       ^^  *    .         \  .    ,       ,        .     i.        % 

own  country:  and  scnbc  to  the  Court,  m  which  the  infants  pro- 

if  BO,  to  ivmflrm  * 

hit  appointment,  tcctiou  either  as  to  person  or  property  came  in 
question,  the  sound  sense  of  limiting  its  inquiry  in  the  first 
instance  to  the  question  whether  the  infant  was  unprotected 
or  had  a  guardian  already  appointed  validly  by  the  Court,  or 
according  to  the  law  of  the  country  to  which  she  belonged, 
and  in  which  her  property  was  situated  ?  If  it  were  found, 
in  the  result  of  this  inquiry,  that  the  infant  had  such  guar- 
dians, would  it  not  follow  that  to  them  the  Court  should 
leave  the  matter,  or,  at  the  most,  should  only  appoint  them, 
or  rather  confirm  their  appointment,  in  order  to  remove  eveiy 
shadow  of  doubt  respecting  their  title  to  act?  Though  even 
to  that  interposition  there  would  be  a  serious  objection,  as 
we  shall  presently  see.  Such  I  humbly  conceive  to  be  the 
course  which  the  Court  of  Chancery  in  the  present 

*  98  instance  ought  *  to  have  taken ;  and  not  having  taken 

it,  I  hold  that  tliere  has  been  a  miscarriage,  which  this 
Court  is  required  to  correct. 

Now,  observe  how  manifest  is  the  inconvenience  of  such  a 
course.     The  authority  of  the  guardian  appointed  here  may 

(a)  4  T.  B.  182.  (b)  1  H.  Black.  665;  see  p.  677. 
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not  be  wholly  nominal  and  nugatory,  but  it  is  at  least  exceed- 
ingly imperfect.  The  person  he  may  dispose  of;  the  prop- 
erty he  cannot  touch.  Next  observe  the  absurdity  of  calling 
upon  him  to  account  here,  when  he  cannot  by  any  possibility 
have  any  money  passing  through  his  hands.  He  cannot 
receive  a  shilling  of  the  ward's  estate,  except  by  the 
good  pleasure  of  the  Scotch  guardians,  who  are  wholly  and 
irremediably  beyond  the  Court's  jurisdiction.  Again,  mark 
the  consequences  of  there  being  an  English  guardian  under 
the  authority  of  the  Court  here ;  he  cannot  remove  the  ward 
out  of  the  jurisdiction,  although  that  ward  is  only  here  acciden- 
tally ;  she  may  have  been  brought  up  for  her  education ;  she 
must  remain  h^re  till  she  attains  majority.  The  penalty  of 
resorting  to  our  schools  is  her  banishment  forth  of  Scotland ; 
the  punishment  she  would  have  undergone  for  theft  in  her 
own  country.  Her  frequenting  our  seminaries  entails  upon 
her  the  same  fate  to  which  she  would  have  been  subject  if 
bred  up  at  home  in  a  school  of  thieves ;  she  may  have  re- 
sorted to  our  milder,  our  less  austere  climate,  more  skilful 
physicians,  more  salubrious  springs;  her  health  is  restored 
by  these  doctors  and  those  places,  and  she  is  released  from 
their  hands  and  quits  those  haunts,  but  only  to  fall  into  the 
hands  of  the  more  stem  doctors  of  the  law,  and  to  linger  in 
the  more  pitiless  atmosphere  of  the  Master's  office;  and, 
restored  from  sickness  to  exile,  she  cannot  enjoy  in  her  own 
home  the  health  which  she  has  regained  among  us. 
The  Court  *  has  no  choice  in  this  matter ;  discretion  it  *  99 
does  possess  as  to  appointing  a  guardian  and  bringing 
the  ward  within  the  scope  of  its  jurisdiction ;  but  once  there, 
it  cannot  suffer  her  escape. 

In  De  ManneviUe  v.  De  ManneviUe  (a)  an  order  was  made 
on  the  father  and  all  others  to  take  no  step,  and  to  give  secu- 
rity against  taking  any  step,  for  removing  the  infant  abroad 
to  the  father's  own  domicile,  which  of  course  was  the  child's 
also.  In  Mountstuart  v.  Mountsttuirt  (i)  the  two  guardians 
of  a  Scotch  infant,  heir  apparent  to  Scotch  honours  and 
estates,  differed  as  to  the  place  where  he  should  be  kept; 

(a)  10  Yes.  62.  (6)  6  Yes.  868. 
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iiiid  one  of  them  prayed  an  order  ioi  his  Removal  to  Scotland, 
only  during  the  long  vacation.  But  the  Court  of  Chancery 
refused  the  application,  holding  that  it  had  no  power  to  make 
an  order  which  should  suffer  the  ward  to  be  removed  out  of 
its  jurisdiction.  Nor  would  it  make  the  least  difference  upon 
the  argument,  if  it  were  made  to  appear  that  the  Court 
might  possibly  in  the  present  day  relax  the  rigour  of  this 
i^ule ;  because  if  the  law  contended  for  be  good  for  any  thing, 
it  was  the  law  also  at  the  time  when  MaunlBtuart  v.  M<nint- 
ituart  and  De  Manneville  v.  Dt  Manneville  were  decided; 
that  is,  in  1801  and  1805 ;  and  therefore  it  is  subject  to  all 
the  objections  which  thence  can  arise.  Nor  does  it  materi- 
ally alter  the  arguments  I  am  urging,  if  we  admit  that,  oil 
an  application  to  the  Court,  the  infant  would  be  allowed  to 
go  to  Scotland ;  for  it  is  a  serious  grievance  to  any  of  the 
Queen'6  subjects  to  be  prevented  from  going  home  without 
application  to  a  Couil;  of  Equity,  Nor  is  it  any  answer  to 
the  inference  drawn  from  them,  that  the  Court  may  hereafter 

be  applied  to  for  a  new  rule  for  allowing  the  ward  to 
*  100  be  *  removed  to  her  own  country,  or  for  handing  her 

over  to  her  Scotch  guardians ;  because  the  question,  and 
the  only  question,  now  before  us  is  the  order  made  and  actually 
subsisting.  That  order  stands  or  falls  by  it«  own  merits,  and 
is  not  to  be  supported  by  assuming  that  a  future  order  may 
Idter^  Tary,  or  reverse  it ;  and  let  it  be  remembered  that  it  is 
an  order  extending  ovet  the  whol^  period  of  the  infant's 
minority ;  the  guardians  are  appointed  nntil  she  is  twenty- 
one  years  of  age.  The  consequences  then  are  as  I  have  de- 
scribed them.  Surely  we  should  pause  upon  a  position  which 
leads  to  such  consequences.  If  this  decision  be  affirmed, 
who  can  safely  send  his  infant  child  to  England  for  any  pur- 
Jfose,  whether  of  education  or  of  health  ?  Who  can  safely 
bring  him  across  the  border  when  he  comes  to  visit  a  friend  ?  * 
Every  one  who  honours  me  with  his  presence  in  Westmore- 
land brings  his  childreti  at  the  risk  of  their  never  returning 
to  Scotland  until  they  shall  have  completed  their  age  of 
tweiity-one  years.  Death  may  remove  the  parent^  and  then 
the  Vice-Chancellor  of  Lancaster  puts  forth  his  long  arm,  or 
the  Great  Seal  its  longer  arm,  names  guardians,  and  can  no 
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longer  make  an  order  permitting  the  children's  return  across 
the  border. 

The  error  which  seems  to  me  to  have  pervaded  this  judg- 
ment arises  from  the  undoubted  position  that  the  mere  filing  of 
the  bill,  in  which  any  infant  is  concerned,  makes  that  infant 
a  ward  of  Court ;  and  that  then  the  naming  a  guardian  is  of 
course,  because  the  Court's  powers  are  exercised  through  a 
guardian^  But  this  only  shows  that  incidental,  and  neces- 
sarily incidental,  to  a  suit  respecting  the  property  or  other 
rights  of  any  infant,  is  the  constitution  of  the  wardship 
and  consequent  appointment  of  the  guardian.  Why  is  this 
such  an  incident?  Because  the  infant  must  be  repre- 
sented and  protected  in  the  matter  *  brought  before  *  101 
the  Court.  But  here,  let  it  be  carefully  kept  in  mind, 
there  is  no  such  suit ;  no  lu  pendens  incident  to  which  is  the 
wardship  and  guardianship.  The  object  and  the  sole  object 
of  the  suit  is  to  have  a  guardian  appointed.  That  is  the 
whole  matter ;  and  therefore  all  that  is  wanted  of  the  Court 
is  to  make  a  ward  and  name  a  guardian,  for  no  purpose  of 
dealing  with  any  rights  in  controversy  before  it,  but  simply 
and  solely  for  the  appointment's  sake.  The  application  is  to 
name  a  guardian  for  the  sake  of  naming  a  guardian.  He  is 
to  be  appointed ;  and  on  the  Court  asking  for  what  purpose, 
the  answer  is,  merely  that  he  may  be  appointed.  There  are 
gufyrdians  enough  already  in  Scotland  willing  to  act,  and 
much  more  able  to  act  than  any  the  Court  can  name,  because 
they  can  be  both  curators  and  tutors ;  both  manage  the  prop- 
erty and  protect  the  person.  But  no ;  these  are  to  be  disre- 
garded, in  order  that  others  may  be  named  with  half  the 
authority,  and  may  prevent  the  ward  from  returning  home. 

That  the  account  which  I  have  given  of  the  manner  in 
which  the  pendency  of  a  suit  constitutes  any  infant  a  ward  of 
Court  is  the  correct  one,  appears  manifest  both  from  the  nat- 
ure of  the  thing  and  from  the  books  of  reports.  Observe 
how  Lord  Habpwickb  deals  with  the  subject,  in  the  well- 
known  case  of  Butter  v,  Freemetn.  («)  After  showing  that 
the  Court's  jurisdiction  is  derived  solely  from  the  patria  po- 

(a)  Amb.  802. 
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testas^  delegated  by  the  Crown  with  the  Great  Seal,  he  ssljs 

the  Court  will  even  protect  an  infant  against  its  parent,  and  d 

fortiori  interferes  though  there  be  a  guardian  appointed.    In 

other  cases  we  have  actual  examples  of  such  interfer- 

*  102    ence,  as  in  Wilcox  t.  Drahe^  (jai)  where  the  *  father's 

insolvency,  and  in  Smith  v.  Bate^  (6)  where  the  guar- 
dian's insolvency,  were  held  sufficient  grounds  for  interfer- 
ence to  protect  the  infant.  But  see  how  that  great  and 
discreet  Judge  defines  the  limits  within  which  this  power 
shall  be  exercised,  in  strict  accordance  with  the  argument 
which  I  have  been  holding.  "  I  own,"  says  he,.(<?)  "  that 
there  must  be  a  ground  to  bring  the  matter  properly  before 
the  Court ;  and  therefore,  if  the  father  be  living  and  no  suit 
instituted '  here,  the  Court  cannot  act  in  a  summary  way. 
There  must  be  a  suit  pending,  relative  to  the  infant  or  his 
estate,  to  entitle  the  Court  to  this  jurisdiction."  The  suit 
there  was  relative  to  an  estate,  and  the  bill  prayed  directions 
for  its  management.  But  there  would  be  an  end  entirely  and 
at  once  to  this  limitation,  this  qualification,  or  any  thing  like 
it ;  and  the  power  and  its  exercise  would  become  absolute* 
and  universal,  and,  of  course,  if,  instead  of  a  suit  pending, 
there  was  only  a  bill  pra3ring  the  appointment  of  a  guardian. 
For  the  only  ground  of  the  jurisdiction,  or  at  least  its  exer- 
cise, being  the  suit,  and  the  application  for  a  guardian  being 
in  vain,  according  to  Lord  Hardwioke,  without  such  suit,  the 
judgment  below  in  this  case  assumes  the  very  application 
itself  to  be  suit  sufficient,  none  other  being  pending.  The 
existence  of  some  suit  being  the  condition  precedent  of  the 
appointment  of  guardian,  and  none  having  power  to  apply 
with  effect  unless  therie  be  such  suit,  it  is  said  that  the  appli- 
cation itself  supplies  the  condition  and  furnishes  the  ground 
for  the  appointment;  that  is,  the  application  furnishes  the 
ground  for  itself.     The  law  says,  ^^  A.  shall  not  go  to  Rome 

unless  some  one  of  the  King's  subjects  shall  be  allowed 

*  103    to  go  to  Rome."  A.  applies  *  on  the  ground  that  he  is 

one  of  the  King's  subjects,  and  that  his  going  to  Rome 

(a)  Dick.  631;  see  Jao.  250,  n. 

\h)  Dick.  631.  (c)  Amb.  303. 
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executes  the  condition  precedent.  It  is  as  much  a  reasoning 
in  a  circle  as  can  well  be  imagined  ;  and  I  may,  moreover,  be 
permitted,  with  the  greatest  respect  for  my  noble  and  learned 
friend  who  has  preceded  me,  to  say  that  to  insert  in  his  prop- 
osition the  words  **  of  this  description,"  makes  his  proposition, 
^^  the  appointment  of  a  guardian  in  a  suit  of  this  description," 
as  complete  9l  petitio  principii  as  can  be  conceived. 

As  for  the  allegation  of  property  in  England,  which  the 
bill  contains,  I  can  see  no  difference  that  this  makes  in  the 
case  ;  besides  that,  it  is  positively  denied  and  not  reaffirmed. 
Such  an  allegation  could  always  be  made  ;  and  if  it  were  suf- 
ficient to  entitle  a  party,  hot  otherwise  entitled,  to  the  order 
prayed,  the  power  of  obtaining  such  an  order  would  be  abso- 
lute, and  the  appointment  of  a  guardian  would  bebome  quite 
a  matter  of  course.  If  the  argument  I  have  held  is  of  any 
avail,  assuredly  it  cannot  be  defeated  in  this  manner  by  a 
naked  and  gratuitous  suggestion. 

I  am  therefore  of  opinion  that  there  has  been  a  miscarriage 
in  this  case ;  that  this  House  is  called  upon  to  reverse  the 
erroneous  order ;  that  the  Oreat  Seal  had  a  right  to  interfere, 
had  a  jurisdiction  over  the  question,  and  that  it  was  called 
upon  to  exercise  that  jurisdiction,  and  to  entertain  the  ques- 
tion up  to  a  certain  point,  is  quite  manifest ;  because  an  alle- 
gation, whether  by  bill  or  by  petition,  that  the  infant,  being 
within  the  jurisdiction,  was  not  protected,  there  was  a  neces- 
sity for  entertaining  the  complaint,  so  far  at  least  as  to  inquire 
into  the  state  of  the  facts,  and  ascertain  whether  or  not  the 
law  and  the  Courts  of  the  infant's  domicile  had  not  sufficiently 
provided  for  the  guardianship.  So  in  a  suit  for  the 
restitution  of  *  conjugal  rights  or  jactitation  of  mar-  *  104 
riage,  and  nullity  of  marriage,  our  Courts  Christian 
will  entertain  the  question  and  inquire  into  the  validity  of  the 
alleged  marriage,  although  it  is  averred  in  the  libel  to  have 
been  so  solemnized  in  a  foreign  country.  But  having  opened 
the  door  to  the  inquiry  how  far  by  the  law  of  that  country 
the  marriage  was  valid,  the  English  law,  to  use  Sir  William 
Scott's  happy  expression  in  a  celebrated  case,  (a)  withdraws 

(a)  Dalrymple  v.  Dahymple,  2  Hagg.  Cona.  Bep.  59. 
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and  leaves  the  Scotch  law  to  decide  the  point.  So  here  the 
Court  of  Chancery  must  needs  ascertain  that  guardians  have 
been  appointed  and  duly  appointed  in  the  counti'y  of  the 
infant's  domicile  ;  and  haying  so  found,  the  Great  Seal  ought, 
in  my  humble  judgment,  to  withdraw  and  leave  the  guardian 
of  the  domicile  in  possession  of  the  ward. 

If  it  be  said  that  the  Scotch  guardian  is  out  of  the  jurisdic- 
tion, and  that  mischief  might  have  arisen  to  the  ward  without 
a  remedy,  or  that  the  good  intentions  of  the  Court  might  be 
defeated  by  leaving  the  custody  to  persons  over  whom  it  has 
no  control,  —  the  answer  is  obvious,  and  it  is  satisfactory. 
The  property,  at  all  events,  must  be  left  so  unprotected  in 
every  respect ;  over  that  the  Court  can  have  no  control.  But 
the  Scotch  guardians,  who  have  the  care  of  it,  may  also  ex- 
tend their  care  to  the  person,  though  in  England ;  nor  will 
they  be  unaccountable  in  performing  that  office.  They  are 
accountable  to  the  Scotch  Court,  and  they  will  be  compelled 
by  that  Court  to  do  their  duty,  and  visited  with  punishment 
for  neglecting  it,  as  well  touching  the  person  as  touching  the 
property.  We  are  not  dealing  with  the  natives  of 
*  105  some  barbaroiLS  country,  which  has  no  *  regular  tribu- 
nals and  no  system  of  juiisprudence ;  we  have  to  do 
with  the  law  and  the  customs  and  the  Courts  of  a  people  as 
civilized  as  ourselves,  and  we  may  safely  leave  it  to  the 
Judges  who  sit  in  authority  over  that  people  to  see  that  the 
Scotch  guardians  do  their  duty.  There  is  no  complaint  com- 
petent here,  no  application  for  superintendence  and  control, 
no  petition  for  redress  respecting  the  personal  management  of 
the  infant,  which  may  not  be  urged  with  entire  hope  of  full 
success  in  the  Courts  in  Scotland ;  and  the  same  law  and 
the  same  judicature  to  which  we  must  of  absolute  necessity 
leave  the  whole  care  of  the  property,  may  well  be  left  to  tate 
care  also  of  the  person,  and  to  dispose  of  all  the  questions  that 
may  arise  in  connection  with  tiiat  care. 

These  arguments  I  submit  respectfully  but  confidently  to 
.your  Lordships;  I  submit  them  to  my  noble  and  learned 
friend,  whose  candour  I  well  know  is  equal  and  in  proportion 
to  his  sagacity ;  and  I  feel  assured  that  if  they  should  have 
the  effect  of  raising  any  doubt  in  his  mind,  the  party  and  the 
[92] 


J0HN8T0NB  9.   BBATTIB.  *  105 

law  will  have  the  benefit  of  that  doubt.  And  on  the  other 
hand,  I  am  sure  that  I  should  at  once  have  retracted  the 
opmion  which  I  had  formed,  in  case  what  I  have  heard  had 
impressed  a  doubt  upon  my  mind. 

Lord  Cottenham. — It  has  been  my  fate,  in  the  Court  of 
Chancery  and  in  this  House,  to  hear  this  case  three  times 
argued ;  and  I  now  have  the  additional  advantage  of  hearing 
what  has  fallen  from  my  noble  and  learned  friend,  who  has 
just  addressed  the  House ;  and  but  for  the  difference  of  opinion 
which  I  was  aware  existed  upon  this  subject  among  the  mem* 
bers  of  your  Lordships'  House,  I  certainly  should  have 
*  thought  it  a  case  which  was  purely  of  course,  and  *  106 
this  an  order  which  is  consistent  with  every  day's  prac* 
tice  in  the  Court  of  Chancery,  and  to  the  pronouncing  of 
which  I  never  in  my  experience  have  known  any  exception. 
But  knowing  that  this  did  not  strike  other  noble  and  learned 
Lords  in  the  same  light,  I  have  thought  it  my  duty  very  care* 
fully  to  review  the  whole  of  these  proceedings  from  the  com- 
mencement, and  to  see  whether  there  is  any  thing  in  what  has 
been  stated  which  should  induce  me  to  alter  the  opinion  I 
formed  in  the  first  instance. 

Before  I  proceed  to  state  to  your  Lordships  the  result  of 
this  investigation,  there  is  one  point,  which  seems  to  have 
struck  my  noble  and  learned  friend  very  forcibly,  on  which  I 
would  wish  to  make  one  or  two  observations ;  namely,  the 
supposed  sort  of  impiisonment  within  the  large  limits  of  this 
country,  which  he  seems  to  have  imagined  is  imposed  upon  an 
infant,  who  has  the  misfortune,  as  he  would  represent,  of  having 
guardians  appointed  by  the  Court  of  Chancery  in  this  country. 
My  Lords,  there  is  no  such  imprisonment ;  there  is  no  other 
restraint  than  the  necessity  of  asking  the  leave  of  the  Court, 
before  the  infant  is  taken  out  of  the  limits  of  the  jurisdiction. 
If  there  is  any  such  restraint,  any  such  imprisonment,  I  cer- 
tainly never  heard  of  it  during  the  administration  of  my 
duties  when  I  had  the  honour  of  holding  the  Great  Seal. 
When  an  application  of  that  sort  was  made  to  me,  the  only 
subject  upon  which,  aa  it  occurred  to  me,  I  ought  to  form  an 
opinion,  was  whether,  under  all  the  circumstances,  it  was  for 
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the  interest  and  benefit  of  the  child  that  the  application 

should  be  granted.     The  misfortune  therefore  supposed  to 

be  inflicted  upon  the  child  is,  that  the  mind  of  .the 

*  107   Lord  Chancellor  for  *  the  time  being  should  be  exer- 

cised upon  the  question,  whether  it  is  for  the  interest 
of  the  child  or  not  that  it  should  be  allowed.^ 

A  case  very  similar  to  the  present  occurred  while  I  was 
Chancellor,  (a)  A  Scotch  child  was  brought  into  this  coun- 
try, and  the  same  contest  arose.  An  application  was  made 
to  appoint  a  guardian.  The  Scotch  tutor  or  curator  resisted 
that,  and  upon  the  same  ground  upon  which  it  has  been 
resisted  in  this  case ;  viz.,  that  the  Scotch  tutor  and  curator 
had  authority  over  the  child  in  England,  in  opposition  to  the 
power  of  the  Great  Seal,  and  to  the  exclusion  of  any  person  to 
whom  the  Court  of  Chancery  might  think  fit  to  entrust  the 
duty  of  superintending  and  taking  care  of  the  child.  I  cer- 
tainly was  not  much  impressed  with  the  argument ;  it  was 
Tery  shortly  urged,  and  I  believe  not  very  strongly  felt  by 
those  who  urged  it.  Upon  that  occasion  I  formed  the  same 
opinion  which  I  did  in  the  present  case,  that  the  Scotch  tutor 
and  curator  had  no  authority  or  power  whatever  in  this  coun-  . 
try,  and  that  the  child  was  therefore  entirely  without  pro- 
tection here ;  and  that  it  was  a  case,  therefore,  in  which  it 
was  the  bounden  duty  of  the  Court  of  Chancery  to  appoint 
an  officer  of  its  own  to  take  care  of  the  child.  It  afterwards 
occurred  that  it  would  be  beneficial  to  the  child  to  go  back 
to  the  country  to  which  she  belonged.  An  application  was 
made  to  me :  I  investigated  the  whole  of  the  case ;  I  found 
that  the  child's  friends  all  resided  in  Scotland ;  that  she  had 
no  connections  in  England ;  that  there  were  means  furnished 
for  an  excellent  education  for  the  child  in  Scotland ;  and 

therefore,  without  doubt  or  difficulty,  I  allowed  the 

*  108   child  to  be  taken  back  to  Scotland,  where  *  I  believe 

she  has  been  ever  since.  This  only  shows  that  the 
hardship  which  is  supposed  to  exist  by  the  Court  of  Chancery 
taking,  as  it  were,  possession  of  these  infants,  and  depriving 

(a)  Campbell  v.  Campbell,  vide  infra,  p.  136. 
^  See  Staart  v.  Bute,  9  H.  L.  Cas.  440. 
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them  of  all  the  advantages  of  being  brought  up  amongst  their 
own  relations  in  their  own  country,  has  no  place  whatever,  if, 
under  all  the  circumstances,  it  appears  to  be  for  the  interest 
of  the  child  that  the  child  should  be  permitted  to  go  back  to 
its  own  country. 

In  the  present  case  it  is  important,  before  entering  upon 
the  consideration  of  the  questions  in  it,  thoroughly  to  under- 
stand the  proceedings  in  the  cause,  so  far  as  relates  to  the 
manner  in  which  those  questions  have  been  brought  before 
this  House.   The  infant  having  been  made  a  ward  of  Court  by 
the  filing  of  the  bill,  a  petition  was  presented,  praying  that 
the  infant's  grandfather  and  great-aunt  might  be  appointed 
guardians,  upon  an  allegation  and  affidavits  that  they  were 
the  nearest  relations,  and  that  there  was  no  person  within 
the  jurisdiction  of  the  Court  entitled  or  empowered  to  act 
as  guardians ;  but  not  stating  the  appointment  of  the  appel- 
lants as  tutors  and  curators  in  Scotland.     The  Vice-chan- 
cellor, by  the  order  of  the  6th  of  January,  1841,  appointed 
the  grandfather  and  grei^t-aunt  to  act  as  guardians,  according 
to  the  prayer ;  which  I,  on  the  appeal  to  me,  thought  ought 
not  to  have  been  done  as  a  permanent  appointment  without 
a  previous  reference  to  the  Master.    A  petition  was  after- 
wards presented  by  the  Scotch  tutors  and  curators,  praying 
that  this  order  might  be  discharged ;  and  that,  if  the  Court 
should  think  proper  to  interfere  touching  the  guardianship  of 
the  infant,  they,  the  petitioners,  might  be  declared  to  be,  or 
if  not  already  such,  might  be  appointed,  guardians;  but 
that  if  the  Court  should  not  think  proper  to  declare 
*  or  appoint  them  guardians,  then  that  an  order  might   *  109 
be  made,  by  way  of  reference  or  otherwise,  having  due 
regard  to  the  father's  testamentary  disposition,  to  his  domicile, 
and  to  the  circumstances  and -situation  of  the  property  of  the 
infant.     The  only  part  of  the  petition  to  which  the  prayer 
that  the  petitioners  might  be  declared  to  be  guardians  can  be 
referred,  is  an  allegation  that  the  instrument  appointing  them 
tutors  and  curators  was  in  its  nature  testamentary,  and  as 
such,  constituted  not  only  a  good  appointment  of  tutors  and 
curators  according  to  the  law  of  Scotland,  but  also  constituted 
a  good  appointment  of  guardians  according  to  the  law  of 
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England.  The  same  proposition  was  attempted  to  be  sup* 
ported  by  affidavits,  and  partioularly  by  that  of  Francis  Hart 
Dyke ;  but  I  do  not  find  any  allegation  or  attempt  to  prove 
that  tutors  and  curators  appointed  according  to  the  law  of 
Scotland  are,  as  such,  recognized  in  this  country  as  guardi- 
ans, so  as  to  be  considered  as  entitled  to  the  legal  custody  of 
infants  whilst  residing  in  this  country. 

Upon  this  petition  the  Vice-chancellor  made  an  order,  dis- 
charging his  former  order,  and  appointing  the  appellants  to 
act  as  guardians  of  the  infant  during  her  minority,  or  until 
further  order;  without  prejudice  to  the  question,  whether 
they  were  entitled  to  the  guardianship  under  the  Statute  of 
Charles  2,  c.  24.  This  order,  appointing  the  appellants  to 
act  as  guardians,  and  not  declaring  them  to  be  so,  and  re- 
serving only  the  question  as  to  the  claim  to  be  testamentary 
guardians,  would  be  a  decision  against  their  claim  to  be  en- 
titied  to  the  custody  of  the  infant  here,  as  tutors  and  curators 
in  Scotland,  if  any  such  claim  had  been  made  before  him. 
The  order  would,  indeed,  be  irregular,  if  the  peti- 
*  110  tioners  were  entitled  to  be  recognized  *  as  guardians 
in  any  character,  except  as  appointed  by  the  Court. 

From  this  order  an  appeal  was  brought  before  me  in  the 
Court  of  Chancery ;  and  from  the  report  of  the  case,  (a)  I 
find  that,  although  the  claim  as  testamentary  guardians  was 
slightiy  alluded  to,  no  reference  whatever  was  made  to  the 
title  supposed  to  exist  in  Scotch  tutors  and  curators,  to  be 
treated  in  this  country  as  lawful  guardians.  No  such  claim 
having  been  made  before  me,  I  neither  formed  nor  expressed 
any  opinion  upon  it ;  but  I  held  that  the  Scotch  instrument 
did  not  appoint  the  appellants  testamentary  guardians  under 
the  Statute  of  Charles  2.  Having  thus  decided  against  the 
only  ground  upon  which  the  present  appellants  claimed  a 
right  to  the  guardianship,  I  saw  that  there  were  but  two 
modes  of  proceeding  upon ;  either  to  appoint  them  at  once  as 
persons  selected  and  preferred,  though  not  legally  appointed^ 
by  the  father,  or  to  make  the  usual  reference  to  the  Master. 
To  appoint  the  appellants  at  once  would,  for  the  reasons 

(a)  1  Fhill.  17. 
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stated  by  me,  as  given  in  the  report,  have  been  improper 
and  contrary  to  the  acknowledged  practice  of  it  la  contrar7 
the  Court.     The  reference,  therefore,  became  a  the  court  to  ap- 

1    point     guardiauB 

matter  quite  of  course.    It  excludes  no  one,  and  to  an  inflmt  with- 

'''  out    a     previous 

concludes  no  question,  except  the  only  one  ar-  l^^^^^^J^  A^ 
gued  before  me,  that  the  appellants  are  not  testa-  ^^^f  ^i  ^o 
men tary  guardians  under  the  Statute  of  Charles  2, — a  decision 
in  which  the  appellants  have  acquiesced,  not  having  thought 
it  worth  while  to  raise  it  again,  either  in  the  printed  cases,  in 
the  reasons  assigned  for  the  appeal,  or  by  the  argument  at 
the  bar ;  it  being  always  kept  in  mind,  that  if  the  appellants 
were  testamentary  guardians  under  the  Statute  of 
Charles  2,  it  *  would  be  irregular  and  improper  for  *111 
the  Court  to  appoint  them.  Finding,  therefore,  that 
the  only  point  upon  which  I  was  called  upon  to  decide  in 
the  Court  of  Chancery  is  not  now  in  dispute,  I  do  not  feel 
that  reluctance  to  take  any  part  in  this  appeal  which  I  should 
have  felt  if  the  propriety  of  my  decision  upon  any  point 
raised  before  me  had  been  called  in  question;  and  I  have 
some  satisfaction  in  finding  that  this  is  the  state  of  the  case, 
because  a  new  point  has  now  been  raised  for  the  first  time 
of  great  importance,  if  capable  of  being  supported ;  and  cal- 
culated, if  supported,  very  much  to  cripple  the  jurisdiction  of 
the  Great  Seal,  and  to  deprive  many  infants  of  the  benefit  of 
its  protection. 

The  proposition  is,  that  the  law  of  England  recognizes  the 
right  and  authority  of  a  Scotch  tutor  and  ciu*ator,  with  re- 
spect to  an  infant  resident  in  England ;  and  although  it  may 
interfere  to  aid  that  authority,  or  to  supersede  or  control  it  if 
improperly  exercised,  it  has  no  right  to  take  the  child  under 
its  own  care  by  the  appointment  of  guardians.  If  that  be 
right,  then  no  doubt  the  order  appealed  from  is  wrong ;  but 
so  is  the  order  of  the  Vice-chancellor  of  the  19th  of  March, 
1841,  sought  by  this  appeal  to  be  established ;  for  that  order 
is  as  inconsistent  with  the  alleged  right  of  a  Scotch  tutor 
and  curator  as  the  order  appealed  from ;  and  yet  that  order 
was  obtained  upon  the  application  of  the  appellants  them- 
selves, attempted  to  be  supported  in  their  resistance  to  the 
appeal  before  mci  and  now  asked  to  be  restored,  as  would 
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be  the  necessary  consequence  of  the  success  of  the  present 
appeal. 
The  order  of  the  19th  of  March,  1841,  is  not  the  subject  of 
appeal,  and  cannot  therefore  be  altered  by  this  House ; 

*  112    but  the  House,  it  was  argued,  might  *  vary  the  order 

of  the  17th  of  April,  1841,  so  as  to  correct  the  order 
of  the  19th  of  March,  1841 ;  but  this  House  can  only  deal 
with  that  order  so  far  as  the  Lord  Chancellor  could  have 
dealt  with  it  when  the  appeal  was  before  him,  and  he  could 
not  have  altered  it  for  the  benefit  of  the  then  respondents 
and  now  appellants.  He  might  have  refused  all,  or  granted 
all,  or  any  part  of  what  the  then  appellant  and  now  respon- 
dent asked ;  but  he  could  not,  upon  that  pix)ceeding,  have 
declared  the  Scotch  tutors  and  curators  entitled,  in  this  coun- 
try^  to  be  recognized  as  guardians  of  the  infant.  If  this 
House  should  be  of  opinion  that  such  right  exists,  how  could 
effect  be  given  to  that  opinion  in  the  present  appeal  ?  Cer- 
tainly not  by  discharging  the  order  appealed  from,  which 
would  re-establish  the  order  of  the  19th  of  March,  1841, 
which  assumes  that  the  appellants  have  no  claim  of  right, 
unless  they  can  show  that  they  are  testamentary  guardians 
under  the  Act  of  Charles  2 ;  and  certainly  not  by  any  varia- 
tion of  that  order,  which  the  party  appealing  from  it,  the 
present  respondent,  did  not  ask. 

The  proposition  raised  at  the  bar  is,  however,  of  such  gen- 
eral importance,  that  it  would  be  much  to  be  lamented  if  this 
appeal  were  to  be  disposed  of  without  a  due  consideration  of 
its  merits.  If  the  Scotch  tutors  and  curators  are  entitled  to 
exercise  the  duties  of  that  office  in  England,  and  therefore  to 
be  recognized  by  the  Court  of  Chancery  as  having  lawful 
right  to  the  care  and  custody  of  the  infant  whilst  in  this 

EBsentiai  dif-  country,  it  must  be  considered  what  are  the 
t^lelTthe^  righto  rights  and  dutics  so  to  be  exercised  and  recog- 
ton  in  Scotland  uizcd  lu  this  couutry.     Are  they  those  nghts 

and  of  guardians  t    ^      •  i*-iii  i  m*  /» 

In  England.         and  dutics  wbich  belong  to  the  office  of  tutors 
and  curators  in  Scotland,  or  the  rights  and  duties 

*  113    which  belong  to  guardians  in  England  ?     For  *  they 

differ  in  several  essential  particulars.     In  Scotland  the 
office  determines  upon  the  child  attaining  the  age  of  twelve 
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years ;  in  England  it  continues  up  to  the  age  of  twenty-one  : 
in  Scotland,  the  majority  controls  the  minority ;  in  England, 
all  must  concur.  If,  therefore,  the  Court  of  The  court  or 
Chancery  is  bound  to  recognize  the  rights  and  ^!^^  ^'for- 
duties  of  Scotch  tutors  and  curatora,  as  they  elmrdiaiMiii'Enp 
exist  by  the  law  of  Scotland,  it  must  take  upon  effect,hmtoiM£ 
itself  to  administer  foreign  law;  for  it  is  not  Sw§.  '  ^'^^^ 
disputed  that  the  Court  has  jurisdiction  over  them  if  they  do 
not  properly  execute  their  duties ;  that^  is,  their  duties  ac- 
cording to  the  law  of  Scotland.  Follow  this  view  to  any  of 
its  consequences,  and  the  absurdity  will  be  apparent.  It  can- 
not be  contrary  to  the  duty  of  a  tutor  and  curator  in  Scotland 
to  promote  the  marriage  of  the  infant  without  the  consent  of 
the  Court  of  Chancery  in  England,  or  to  remove  the  infant 
£rom  England  to  Scotland.  Is  the  Court  of  Chancery,  there- 
fore, to  permit  such  proceedings  with  respect  to  an  infant, 
being  a  ward  of  Court,  because  it  has  tutors  and  curators  in 
Scotland  ?  Would  it  be  the  duty  of  the  Court  of  Chancery, 
upon  any  complaint  made,  first  to  imagine  in  what  manner 
and  to  what  extent  the  Courts  of  Scotland  would  interpose, 
and  to  regulate  its  own  interference  by  that  rule  ?  This  rule, 
in  the  case  of  a  Scotch  child,  with  Scotch  tutors  and  curators, 
might  be  ascertained  without  difficulty  or  delay  ;  but  if  such 
be  the  rule  as  to  a  Scotch  child,  it  must  equally  apply  to  all 
other  foreign  children;  and  thus  the  Court  might  have  to 
administer  the  laws  of  other  countries,  however  remote  and 
uncivilized. 

It  was  urged,  that  the  Court  must  recognize  the  authority 
of  a  foreign  tutor  and  curator,  because  it  recognizes 
the  authority  of  the  parent  of  a  foreign  *  child.  This  *  114 
illustration  proves  directly  the  reverse ;  for,  although 
it  is  true  that  the  parental  authority  over  such  a  child  is 
recognized,  the  authority  so  recognized  is  only  that  which 
exists  by  the  law  of  England.  If,  by  the  law  of  the  countiy 
to  which  the  parties  belonged,  the  authority  of  the  father 
was  much  more  extensive  and  arbitrary  than  it  is  in  this 
country,  is  it  supposed  that  the  father  would  be  permitted 
here  to  transgress  the  power  which  the  law  of  this  country 
allows  ?    If  not,  then  the  law  of  this  country  regulates  the 

[99] 


*  114  CASES  IN  THE  HOUSE  OF  LORDS. 

authority  of  the  parent  of  a  foreign  child  living  in  England, 
by  the  laws  of  England,  and  not  by  the  laws  of  the  conntty 
to  which  the  child  belongs.  If  foreign  tutors  and  curators 
are  to  exercise  in  this  country  the  rights  and  duties  which 
belong  to  their  office  in  their  own  country,  more  deference 
would  be  paid  to  the  authority  of  their  office  than  to  that  of 
a  parent.  If  the  rights  and  duties  of  foreign  tutors  and  cura* 
tors  of  a  child  in  this  country  are  not  to  be  regulated  by  the 
law  of  the  country  to  which  the  child  belongs,  what  are 
the  rights  and  duties  supposed  to  belong  to  them  which 
the  Courts  of  this  country  are  bound  to  recognize  ?  They 
cannot  as  such  be  treated  as  testamentaiy  guardians,  there 
being  no  testamentary  appointment  under  the  Act  12  Charles 
2,  c.  24 ;  or  as  guardians  appointed  by  the  Court  of  Chan- 
cery, there  being  no  such  appointment.  They  cannot  be 
English  guardians,  without  being  able  to  derive  their  author^ 
ity  from  some  one  of  those  sources  from  which  the  English 
law  considers  that  the  right  of  guardianship  must  proceed ; 
Foretfirn  tnton  and  it  has  before  been  shown  that  the  rights 

and  curaton  have  ji.^i?*...  j  .  . 

not,  as  each,  any  and  dutics  of  a  foreign  tutor  and  curator  cannot 

righto     In     thto   _  .       i    ,  ,        ^  -     ,  . 

oooutry.  be  rccognized  by  the  Courts  of  this  country, 

with  reference  to  a  child  residing  in  this  country.  The 
*  116  result  is,  that  such  foreign  tutor  and  *  curator  have  no 
right,  as  such,  in  this  country ;  ^  and  this  so  necessarily 
follows  from  reason,  and  from  the  rules  which  regulate,  in 
this  respect,  the  practice  of  the  Court  of  Chancery,  that  it 
could  not  be  expected  that  any  authority  upon  the  subject 
would  be  found. 

It  appears,  however,  that  the  very  case  came  before  Lord 
Hardwicke,  in  Ex  parte  WatkinB.  (a)  A  child  had  had  a 
guardian  appointed  by  the  Governor  of  the  Leeward  Islandef, 
and,  coming  to  this  country.  Lord  Hardwicke  was  applied  to 
to  appoint  a  guardian.  The  question  does  not  appear  to 
have  been  contested,  but  the  facts  were  distinctly  stated,  and 
Lord  Hardwicke  referred  it  to  the  Master  to  approve  of 
proper  persons  to  be  appointed  guardians,  by  the  usual  order. 

(o)  2  Ves.  Sen.  470. 

^  See  Woodworth  v.  Spring,  4  Allen,  321,  324;  Nugent  v.  Vetzera,  L. 
A.  2  Eq.  704. 
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This  is  the  only  case  directly  io  point  which  has  been  re* 
ferred  to  on  either  side ;  but  there  are  other  matters  of  fre- 
quent occurrence  which  proceed  upon  the  same  principle. 
If  a  commission  of  lunacy  be  in  force  against  a  person  in 
Ireland,  or  in  any  of  the  colonies,  and  that  person  afterwaids 
come  to  England,  it  is  a  matter  of  course  to  take  out  a  new 
commission  in  this  country,  as  in  re  Souatan ;  (a)  but  why, 
if  the  foreign  committee  has  the  same  authority  in  this  coun- 
try that  he  has  in  his  own  ?  The  case  Hz  parte  Letvis  (i) 
turned  upon  a  totally  different  question ;  which  was,  whether 
the  party  having  been  found  non  compo$  at  Hamburg,  satis- 
fied the  term  ^4unatic  *'  in  the  Act  4  Geo.  2,  o.  10,  so  as  to 
give  the  Lord  Chancellor  jurisdiction  to  direct  a  conveyance ; 
the  words  of  the  Act  being,  *^  all  persons,  being  lunatic,  or 
the  committees  of  such  persons,  shall  convey." 

Writers  upon  the  civil  and  international  laws  were 
quoted  in  this  case,  as  to  the  comity  of  nations  in  *  rec-  *  116 
ognising  rights  and  duties  existing  under  the  laws  of 
other  countries*  These  are  well  collated  and  observed  upon 
by  Dr.  Story,  and  the  result  he  draws  from  them  is  by  no 
means  favourable  to  the  argument  of  the  appellants ;  but  had 
it  been  otherwise,  the  law  and  practice  of  this  country  must 
decide  the  question* 

If,  then,  there  be  no  right  in  this  country,  in  these  Scotch 
tutors  and  curators  as  such,  what  order  could  have  been 
made  in  preference  to  that  appealed  from  ?  Ought  the  appli- 
cation of  the  child's  relations  to  discharge  the  Vice-Chan- 
cellor's order  of  the  19th  of  March,  1841,  to  have  been 
refused,  and  that  order  of  the  Vice-Chancellor  appointing 
the  appellants  to  act  as  guardians  to  have  been  established  ? 
That  is,  was  it  proper,  if  the  tutors  and  curators  had  not,  as 
such,  any  right  in  this  country,  to  appoint  four  of  the  parties 
named  in  the  instrument  appointing  them,  all  being  out  of 
the  jurisdiction,  and  therefore  to  take  the  child  from  the  care 
of  its  nearest  relation,  without  the  usual  inquiry  before  the 
Master  ?  In  Ex  parte  Watkin$^  Lord  Habdwicke  refused  to 
act  without  inquiry;  in  Logan  v.  Fairlie(^c)  Lord  Eldon 

(a)  1  Ru88.  812.  (b)  1  Yes.  Sen.  298.  (c)  Jac.  193. . 
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refused  to  appoint  a  person  residing  in  Scotland  to  be  guar- 
dian, although  the  infant  appears  to  have  been  in  that  coun- 
try;  and  in  Sx  parte  Ord(a)  he  held  that  the  committee  of 
a  lunatic  going  abroad  could  not  continue  committee ;  and 
the  well-known  practice  of  the  Court  is  not  to  appoint 
persons  guardians  who  are  out  of  the  jurisdiction,  unless 
associated  with  others  who  are  within  it.  In  Wellesley  v. 
2%e  Duke  of  Beaufort^  (6)  Lord  Eldon  appointed  another  to 
act  as  guardian  of  a  child,  merely  on  the  ground  of  the  father 

being  abroad.  Upon  these  grounds  it  would  have  been 
*  117   impossible  to  have  *  established  the  order  of  the  19th 

of  March,  1841.  But  independently  of  that  objection, 
would  it  have  been  right,  without  inquiry,  to  have  given  to 
these  four  Scotch  gentlemen,  by  the  appointment  of  the 
Court,  the  power  of  guardians  of  this  child  ? 

It  appeared  from  the  affidavit  that  the  child  was  of  deli- 
cate health  and  requiring  peculiar  care  ;  that  the  mother  had 
been  most  anxious  that  the  child  should  continue  under  the 
care  of  its  nearest  relations  in  this  country  ;  and  that  a  con- 
test had  arisen,  or  had  become  unavoidable,  between  those 
nearest  relations  and  the  Scotch  tutors  and  curators,  for  the 
care  and  custody  of  the  child.  Such  a  case  would  probably 
have  called  for  inquiry  as  against  testamentary  guardians, 
and  certainly  required  it  before  disposing  of  the  contest  by 
investing  one  of  the  parties  to  it  with  the  authority  of  guar- 
dian appointed  by  the  Court.  Whether  the  order  appointing 
the  appellants  guardians  should  stand,  or  the  usual  reference 
to  the  Master  be  dkected,  was  the  only  question  before  me 
in  Chancery,  and  is  in  fact  the  only  question  now  before  the 
House.  The  appellants,  who  obtained  that  order  of  the  19th 
of  March,  1841,  and  never  sought  to  have  it  varied,  cannot 
now  complain  of  it  or  ask  the  House  to  vary  it.  It  appointed 
them  guardians,  and  they  were  contented  to  accept  the  ap- 
pointment from  the  Court ;  and  yet  they  now  ask  the  House 
to  declare  —  the  order  standing  unappealed  from  by  them  — 
that  they  are  entitled  to  exercise  all  the  authority  of  guar- 
dians, without  and  independently  of  the  authority  of  the 
Court. 

(a)  Jac.  01.  (b)  2  Buss.  1. 

[102] 


JOHNSTONE  V.   BEATTIB.  *  117 

It  has  been  said  that  if  the  Court  had  jurisdiction,  it  ought 
not  in  this  case,  in  its  discretion,  to  have  exercised  it.  This 
is  not  very  intelligible  to  those  who  are  accustomed 
to  the  proceedings  in  Chancery,  *  It  means,  I  pre-  *  118 
sume,  that  the  Court  ought  not  to  have  interfered: 
but  when  the  order  appealed  from  was  made,  the  question  as 
to  interference  or  non-interference  had  gone  by.  The  Court 
had  interfered  by  appointing  guardians,  and  none  complained 
of  the  fact  of  interference,  but  only  as  to  the  manner  in 
which  it  had  been  conducted.  What,  upon  this  doctrine  of 
non-interference,  ought  to  have  been  the  order  upon  the 
appeal  to  the  Loixl  Chancellor  ?  To  have  refused  the  appli- 
cation, and  thereby  to  have  left  the  appellants  appointed 
guardians  by  the  interference  of  the  Court;  or  to  have 
granted  what  was  prayed  simplieiter^  and  so  to  have  left  the 
other  parties  guardians  by  the  interference  of  the  Court ;  or 
to  require  the  usual  assistance  of  an  inquiry  by  the  Master 
before  deciding  upon  the  future  custody  of  the  infant,  which 
was  the  order  made  and  now  appealed  from  ?  In  truth,  how- 
ever, independently  of  form,  the  doctrine  of  non-interference 
has  no  place  in  the  case  of  an  infant,  for  whose  protection  no 
legal  right  of  guardianship  in  any  person  in  this  country 
exists.  The  Court  being  informed  that  there  is  no  such 
right  of  guardianship,  supplies  the  omission  as  of  course,  by 
its  own  appointment.  It  is  true  that  in  lunacy  there  is  a 
discretion  exercised  as  to  whether  the  commission  should 
issue,  although  there  may  be  no  doubt  as  to  the  lunacy ;  but 
there  are  obvious  distinctions  between  the  two  cases,  one  of 
which  is  that  a  commission  of  lunacy  is  of  itself  an  evil, 
although  often  necessary  to  prevent  greater.  This  does  not 
apply  to  the  appointment  of  a  guardian  to  an  infant  where 
none  already  exists,  and  the  application  for  that  purpose  is 
never  refused.  All  infant  wards  of  the  Court  are  under  the 
protection  of  the  Court.  If  there  be  a  father  living,  or  a  guar- 
dian regularly  appointed,  the  Court  does  not  inter- 
fere, *  except  to  assist  the  father  or  guardian,  unless  *  119 
in  certain  cases  in  which  the  misconduct  of  the  father 
or  guardian  renders  interference  necessary  for  the  protection 
of  the  child.    But  if  there  be  no  father  or  guardian  regu- 
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larly  appointed,  the  Court  protects  the  child  through  the 
means  of  its  olBBcer,  whom  it  appoints  to  perform  that  duty 
in  the  character  of  guardian.  If  there  be  no  father  or  other 
person  entitled  of  right  to  act  as  guardian,  it  is  impossible 
that  an  order  referring  it  to  the  Master  to  make  the  inquiries 
necessary  to  enable  the  Court  to  appoint  proper  persons  to 
act  as  guardians,  can  be  wrong. 

In  this  case  there  is  no  father ;  and  if  there  was  no  person 
entitled  as  of  right  to  act  as  guardian,  the  order  was  quite  of 
course.  That  there  was  no  person  so  entitled  as  of  right  to 
act  as  guardian,  would,  I  think,  be  amply  established  by  the- 
consideration  before  adverted  to,  if  the  question  were  open 
for  consideration ;  but  it  is  not  competent  for  the  appellants 
to  raise  that  question,  the  object  of  this  appeal  being  to  estab- 
lish an  order  under  which  they  were  themselves  appointed 
guardians. 

Under  these  circumstances,  the  order  appealed  from  was 
the  only  order  which  could  have  been  made  ;  and  the  grounds 
upon  which  the  appellants  have  complained  of  it  are  incom- 
petent for  them  to  take,  and  are  untenable  upon  the  merits. 

Lord  Campbell. — I  am  of  opinion  that  the  order  of  the 
Lord  Chancellor  appealed  from  should  be  reversed ;  that  the 
second  order  of  the  Vice-chancellor  should  be  set  aside  as 
Well  as  the  first,  and  that  the  petition  for  the  appointment  of 

guardians  should  be  dismissed. 
*  120  I  do  not  doubt  the  jurisdiction  of  the  Court  of  *  Chan- 
cery on  this  subject,  whether  the  infant  be  domiciled  in 
England  or  not.  The  Lord  Chancellor,  representing  the  Sov- 
ereign as  parens  patrue^  has  a  clear  right  to  interpose  the 
authority  of  the  Court  for  the  protection  of  the  person  and 
property  of  all  infants  resident  in  England,  even  where  testa- 
mentary guardians  have  been  appointed,  and  even  where  the 
father  is  alive  and  actually  himself  resident  in  England.  If 
it  be  for  the  benefit  of  any  infant  that  the  Court  should 
appoint  guardians^  to  become  officers  of  the  Court,  and  to 
take  care  of  the  person  and  property  of  the  infant  under  the 
superintendence  and  control  of  the  Court,  there  can  be  no 
doubt  of  the  power  of  the  Court  to  do  so.  Although  this 
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jurisdiction  was  probably  very  rarely  exercised  till  the  aboli-^ 
tion  of  wardship  with  the  military  tenures,  and  the  great 
increase  of  personal  property  in  modem  times,  I  have  no 
doubt  that  it  existed  at  common  law.  Upon  a  strict  exami- 
nation, it  would  probably  be  found  that  the  care  of  idiots  and 
lunatics  even  belongs  to  the  Lord  Chancellor  at  common  law ; 
although,  as  by  the  Act  17  Ed.  2,  c.  10,  the  profits  of  their 
lands  and  tenements  scve  given  to  the  Crown,  and  become  a 
branch  of  the  royal  revenue,  there  is  now  a  deputation  to  the 
Lord  Chancellor  respecting  them,  signed  by  the  Sovereign, 
and  countersigned  by  the  Lord  H^h  Treasurer  or  Lords  Com- 
missionets  of  the  Treasury. 

Upon  an  appeal  against  any  order  of  the  Court  of  Chancery 
for  the  appointment  of  guardians  to  an  infant,  the  only  ques- 
tion is  whether  the  jurisdiction  of  the  Court  has  been  prop- 
erly exercised ;  and  the  criterion  is,  whether  it  was  for  the 
benefit  of  the  infant.  Notwithstanding  what  has  been  said 
by  my  noble  and  learned  friend  who  last  addressed  your  Lord- 
ships, I  can  see  no  difSculty  whatever  in  a  Court  of 
appeal  admitting  *  that  the  Court  below  has  jurisdiction  *  121 
to  interfere  and  to  appoint  guardians,  and  yet  going  on 
to  inquire  whether  there  was  a  due  occasion  for  the  interfer- 
ence of  the  Court,  and  whether  its  jurisdiction  has  been 
properly  exercised.  The  Court  of  Chanceiy  having  a  clear 
jurisdiction  to  grant  an  injunction  or  to  appoint  a  receiver ; 
upon  an  appeal  from  that  Court,  we  might  surely  inquire 
whether  a  proper  case  has  been  made  out  for  granting  an 
injunction,  or  appointing  a  receiver ;  and  if  we  thought  there 
was  not,  without  questioning  the  jurisdiction  of  the  Court, 
we  should  be  bound  to  reverse  the  order  which  the  Court 
had  improperly  made. 

Let  us  inquire  whether  in  this  case  the  Court  was  called 
upon  to  interfere  and  to  appoint  guardians.  To  justify  the 
appointment  of  guardians,  it  cannot  be  enough  to  show  that 
there  is  an  infant  having  a  temporary  residence  in  England, 
placed  here  by  the  authority  and  under  the  superintendence 
of  its  father  resident  abroad,  and  judiciously  and  tenderly 
oared  for  by  persons  appointed  by  him  for  that  purpose,  the  * 
person  of  the  infant  requiring  no  care  from  the  Court  of 
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Chancery,  and  the  infant  having  no  property  in  this  country. 
If  the  father  of  such  an  infant  be  alive,  the  Court  would  not 
appoint  guardians  to  it.  Can  it  make  any  difference  whether 
the  child  is  so  resident  in  England  by  the  authority  and  under 
the  superintendence  of  its  father,  or  of  tutors  or  guardians 
appointed  by  the  deceased  father,  and  confirmed  by  the  legal 
tribunals  of  the  country  in  which  he  was  domiciled  at  the 
time  of  his  death,  and  in  which  all  the  ^property  of  the  infant 
is  situated  ?  Is  it  possible  to  lay  down  this  proposition,  that 
the  Court  of  Chancery,  whenever  applied  to,  is  bound  to  ap- 
point guardians  to  an  infant  resident  in  England  for 
.*  122  a  temporary  purpose,  *  if  its  father  be  dead  ?  The 
mere  death  of  a  father  of  an  infant  domiciled  abroad, 
and  resident  here  for  health  or  education  or  amusement,  with 
the  consent  of  those  in  whom  the  parental  power  is  vested  by 
the  law  of  the  country  of  its  domicile,  cannot  necessarily 
require  the  expensive  and  useless  and  inconvenient  process  of 
the  appointment  of  guardians  by  the  Lord  Chancellor.  It 
would  be  ridiculous  to  suppose  that  such  an  appointment 
must  invariably  and  inflexibly  be  made,  without  considering 
whether  the  personal  safety  or  personal  interests  of  the  infant 
require  the  interference  of  the  Court,  —  although  the  infant 
has  no  property  to  be  protected,  and  although  the  appoint- 
ment would  manifestly  be  injurious  to  the  infant  itself,  as  well 
as  perplexing,  annoying,  and  detrimental  to  its  foreign  guar- 
dians. The  benefit  of  the  infant,  which  is  the  foundation  of 
the  jurisdiction,  must  be  the  test  of  its  right  exercise. 

Next,  let  us  attend  to  the  facts  of  this  case,  which  were 
regularly  before  the  Lord  Chancellor  when  the  order  appealed 
against  was  made.  In  October,  1835,  Thomas  Seattle,  domi- 
ciled in  Scotland,  having  landed  estates  in  that  country,  and 
married  to  a  Scotch  woman,  by  whom  he  had  an  only  child, 
then  just  born  in  Scotland,  executed  a  deed  according  to  the 
law  of  that  country,  by  which  he  appointed  the  appellants 
and  his  wife  tutors  and  curators  of  the  child ;  whereby  they 
were  entitled,  upon  his  death,  to  the  custody  and  care  of  the 
person  of  his  child  till  she  was  twelve  years  old,  and  to  the 
*  management  of  all  her  property,  under  the  superintendence 
of  the  Court  of  Session,  till  she  was  twenty-one.  He  then 
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went  with  his  wife  and  child  to  Madeira  for  the  recovery  of 
his  health,  and  died  there  in  April,  1886.  (His  Lordship 
having  then  stated  the  facts  ut  ante^  p.  45  et  Beq.^  pro- 
ceeded.) 

*  The  appellants  had  accepted  the  office  of  tutors  *  128 
and  curators  on  the  death  of  the  child's  father,  and 
had  been  confirmed  in  that  office  by  the  Court  of  Session. 
According  to  the  law  of  Scotland  they  cannot  renounce  the 
office  after  they  have  accepted  it,  and  they  are  bound  to  act 
under  the  superintendence  of  the  Court  of  Scotland,  and  to 
account  annually  for  all  the  property  of  the  infant  coming 
into  their  hands, — that  Court  laying  down  certain  rules  as  to 
the  proportion  of  the  annual  income  which  may  be  applied  to 
the  maintenance  and  education  of  the  ward.  From  the  death 
of  the  father  they  managed  all  the  infant's  property  according 
to  the  course  of  the  Court,  and  they  concurred  with  the 
mother  in  the  care  of  the  infant,  consenting  to  her  living 
with  the  mother  at  Chester  and  in  Albion  Street,  where  a 
suitable  establishment  was  kept  up  for  the  infant's  comfort 
and  education. 

The  mother  died  in  December,  1840,  and  on  the  6th  of 
January,  1841,  Mr.  Duncan  Stewart,  without  any  complaint 
against  the  tutors,  filed  a  bill,  in  the  name  of  the  infant, 
against  them  and  other  persons,  the  executors  of  Mrs.  Beattie. 
The  bill  imputed  no  misconduct  whatever  to  the  tutors,  but 
merely  alleged  that  they  lived  out  of  the  jurisdiction  of  the 
Court,  and  that  there  was  no  person  in  this  country  entitled 
to  act  as  the  guardian  of  the  infant,  or  to  receive  the  rents 
and  profits  of  her  estates,  or  to  apply  the  same  for  her  main- 
tenance and  benefit.  It  contained  an  allegation,  not  sup- 
ported by  affidavit,  that  the  mother's  executors  had  in  their 
hands  some  part  of  the  rents  and  profits  received  in  the 
mother's  lifetime ;  but  in  reality  it  was  shown  by  affidavits 
that  the  infant  had  no  property  within  the  jurisdiction  of  the 
Court  beyond  her  wearing  apparel.  The  prayer  was  that 
Mr.  Duncan  Stewart,  her  grandfather,  and  Mi*s.  Bu- 
chanan, *  her  grand-aunt,  might  be  appointed  her  guar-  *  124 
dians,  and  that  proper  directions  might  be  given  by  the 
Court  for  her  maintenance  and  education  ;  and  that  an  ac- 
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count  might  be  taken,  under  the  directions  of  the  Court,  of 
all  the  rents  and  profits  of  the  estates,  and  of  all  moneys  re- 
ceived by  the  tutors  on  her  behalf,  siace  her  father's  death. 
On  the  same  day  a  petition  was  presented  by  Mr.  Duncan 
Stewart,  in  the  name  of  the  infant,  stating  the  same  jEacts, 
and  praying  for  the  appointment  of  himself  and  Mrs.  Bu- 
chanan as  guardians ;  and  then,  on  an  ex  parte  application, 
the  Vice-Chancellor  appointed  them  to  act  as  guardians,  and 
referred  it  to  the  Master  to  inquire  and  state  the  infant's  age 
and  her  fortune,  and  what  would  be  a  proper  allowance  for 
her  maintenance  and  education. 

The  appellants  then  appeared  to  the  bill,  and  presented  a 
petition,  stating  their  appointment  by  the  law  of  Scotland, 
where  the  child  was  domiciled,  the  prudent  arrangements 
they  had  made  for  the  comfort  of  the  child  on  the  mother's 
death  ;  that  they  had  in  all  respects  faithfully  done  their  duty 
as  tutors  and  curators,  and  that  the  infant  had  no  property 
within  the  jurisdiction  of  the  Court  of  Chancery.  They  sub- 
mitted that  the  institution  of  the  suit,  and  the  proceedings 
for  obtaining  the  order  for  the  appointment  of  guardians, 
were  unnecessary  and  improper,  and  they  therefore  prayed 
that  the  order  might  be  discharged ;  but  added  a  prayer  that, 
if  the  Court  thought  fit  to  interfere,  they  might  be  appointed 
guardians  of  the  infant.  This  petition  was  fully  supported 
by  affidavits. 

The  matter  again  coming  before  the  Vice-Chancellor,  he 
very  properly  reversed  his  first  order,  and  I  think  he  ought  to 
have  dismissed  the  first  petition ;  but,  instead  of  this,  he  made 
an  order  appointing  the  four  appellants  to  act  as  guar- 
*  125  dians  of  the  infant  *  during  her  minority,  or  until  the 
further  order  of  the  Court,  without  prejudice  to  the 
question  whether  the  appellants  were  entitled  to  the  guar- 
dianship of  the  infant  under  the  Stat.  12  Chas.  2,  c.  24,  and 
without  any  further  direction.  Then  came  the  appeal  by  Mr. 
Duncan  Stewart  to  the  Lord  Chancellor,  when  the  order  now 
appealed  against  was  pronounced,  whereby  the  second  order 
of  the  Vice-Chancellor  was  reversed,  except  in  so  far  as  it 
reversed  the  first ;  and  it  was  ordered,  according  to  the  com- 
mon form  where  guardians  are  ordered  to  be  appointed  to  an 
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infiEint  that  has  none,  ^^  that  it  be  referred  to  the  Master  to 
approve,"  &c. 

If  this  order  is  to  stand,  guardians  must  be  appointed  as 
officers  of  the  Court  of  Chancery ;  and  when  appointed  they 
would  have  all  the  rights  and  powers  of  guardians,  and  would 
be  entitled,  under  the  superintendence  of  the  Court,  to  the 
care  of  the  infant  and  the  management  of  all  her  property, 
until  she  attained  the  age  of  twenty-one.  The  guardians  so 
to  be  appointed  are  not  in  the  nature  of  guardians  ad  litem, 
io  attend  to  the  suit  or  the  interests  which  it  involves ;  but 
general  guardians,  for  the  care  and  management  of  the  per- 
son and  property  of  the  infant  during  minority.  Now,  I  am 
humbly  of  opinion  that  this  order,  so  absolutely  requiring 
the  appointment  of  guardians  to  this  infant,  as  officers  of  the 
Court  of  Chancery,  superseding,  as  &r  as  that  Court  can,  the 
functions  of  the  tutors  appointed  by  her  father  and  confirmed 
by  the  Court  of  Session,  and  directing  that  the  infant  and  all 
her  property  shall  be  under  the  care  and  management  of  the 
Court  of  Chancery  during  her  minority,  ought  not  to  be  sup- 
ported ;  that  the  utmost  that  could  properly  have  been  asked 
would  have  been  to  direct  inquiry  whether  it  would  be  for 
the  benefit  of  the  infant  that  any  English  guardian 
should  be  appointed,  *but  that  there  was  no  case  *126 
made  even  for  directing  such  an  inquiry;  and  that, 
both  orders  of  the  Vice*ChancelIor  having  been  reversed,  the 
petition  ought  to  have  been  dismissed.  My  noble  and  learned 
friend  is  reported  to  have  said :  ^*  With  respect  to  the  first 
application  to  the  Vice-chancellor,  I  think  it  was  a  very 
improper  one,  because  there  seems  to  have  been  nothing 
whatever  in  the  situation  of  the  infant  to  justify  such  an 
application."  (a)  I  most  heartily  concur  in  that  observation. 
There  appears  to  me  to  have  been  nothing  in  the  situation  of 
the  infant  which  required  the  appointment  of  guardians  by 
the  Court  of  Chancery  on  the  6th  of  January,  1841 ;  and  I 
think  there  was  as  little  on  the  17th  of  April,  1841,  the  date 
of  the  order  now  appealed  against. 

When  the  case  was  argued  before  Lord  Coitenham,  it 

(a)  1  FhillipB,  81. 
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would  appear  that  the  only  points  discussed  at  the  bar  were 
the  regularity  of  the  second  order  of  the  Vice-Chancellor, 
without  a  previous  inquiry  by  the  Master  whether  the  tutors 
were  to  be  considered  testamentary  guardians  under  the  Act 
of  12  Chas.  2,  c.  24 ;  and  whether,  the  Court  exercising  the 
power  of  appointment,  the  tutors  named  by  the  father  were 
not  entitled  to  be  preferred.  I  cannot  help  thinking  that,  if 
the  counsel  for  the  tutors,  instead  of  relying  on  their  prefer- 
able right,  and  trying  in  vain  to  support  their  appointment  as 
English  guardians  without  any  reference  to  the  Master,  had 
insisted  that  no  case  was  made  out  for  the  interference  of  the 
Court,  and  that  the  appointment  of  guardians  would  be  prej- 
udicial to  the  infant,  the  petition  would  then  have  been  dis- 
missed. The  second  order  of  the  Vice-Chancellor  could  not 
stand ;  for  it  is  a  well-settled  and  a  very  reasonable 
*  127  rule  of  practice,  that  before  the  appointment  *  of  guar- 
dians, there  must  be  a  reference  to  the  Master  to  in- 
quire who  are  fittest  to  be  appointed.  That  order  being  set 
aside,  and  there  being  no  sufficient  ground  for  contending 
that  the  tutors  were  to  be  treated  as  testamentary  guardians. 
Lord  CoTTENHAM  properly  disposed  of  the  questions  argued 
before  him.  But  I  humbly  apprehend  that,  instead  of  pro- 
ceeding to  make  an  order  by  which  guardians  were  to  be 
appointed,  and  the  person  and  property  of  the  young  lady 
were  to  be  under  the  care  and  management  of  the  Court  of 
Chancery  till  she  reached  twenty-one,  and  by  which  she  was 
not  to  be  allowed  to  marry  or  to  go  out  of  the  jurisdiction  of 
the  Court  without  the  leave  of  the  Lord  Chancellor,  he  ought 
to  have  said  that,  under  the  circumstances,  neither  the  care 
of  her  person  nor  the  mani^ement  of  her  property  required 
his  interference,  and  therefore  that  the  petition  for  the  ap- 
pointment of  guardians  should  be  dismissed.  He  surely  must 
have  had  the  power  to  do  so,  although  there  was  no  appeal 
by  the  tutors  against  the  second  order,  and  they  were  willing 
to  acquiesce  in  it.  When  it  was  set  aside  at  the  instance  of 
the  other  party,  the  Lord  Chancellor  had  a  right  to  consider 
what  was  the  fit  order  to  be  substituted  for  it,  and  to  look  to 
the  petition  presented  by  the  tutors,  in  which  they  submitted 
that  there  was  no  occasion  for  the  appointment  of  guardians ; 
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and  the  petition  for  the  appomtment  of  guardians  ought  then 
to  have  been  dismissed,  if  it  ought  to  have  been  dismissed  by 
the  Vice-Chancellor. 

I  will  now  consider  the  gpx)unds  on  which  it  was  insisted 
at  this  bar,  that  the  order  of  the  Lord  Chancellor  ought  to 
be  affirmed.     One  of  the  learned  counsel  for  the  respon- 
dents, justly  feeling  that  the  principle  for  which  he 
contended  necessarily  carried  *him  so  far,  manfully    *128 
argued  that  in  every  case  where  there  is  an  infant 
resident  in  England,  though  domiciled  out  of  England  and 
having  no  property  in  England,  the  Court  of  Chancery,  on 
an  application  for  that  purpose  by  any  one,  is  bound  to  ap- 
point guardians  to  the  infant ;  so  that  boys  and  girls  cannot 
be  sent  trom  Scotland  or  any  foreign  country  to  an  English 
school,  or  to  take  advantage  of  the  milder  climate  of  Eng- 
land, or  to  have  the  benefit  of  medical  advice  in  England, 
without  being  liable  to  be  made  wards  of  Chancery,  and  pre- 
vented from  returning  to  their  native  land  till  they  attain  the 
age  of  twenty-one,  being  educated  and  disposed  of  in  mar- 
riage under  the  superintendence  of  the  English  Court  of 
Chancery  I      To  show    the   rigorous  superintendence    very 
laudably  exercised  by  the  Court  over  its  wards,  I  may  here 
mention  the  case  of  Jeffreys  v.  Vanteswarstwarth^  (a)  where 
female  infants,  having  arrived  at  years  of  discretion,  and 
having  property  and  relations  at  Dantzic,  were  allowed  to 
go  to  that  city  only  on  their  guardians  entering  into  recogni- 
zance that  they  should  return  within  a  certain  period,  and 
should  not  marry  without  leave  of  the  Court.    I  presume 
there  is  to  be  reciprocity  on  this  subject ;  and  that,  if  Eng- 
lish children  go  to  Scotland  for  education  or  health,  or  to  see 
the  wild  scenery  of  that  country,  tutors  dative  may  be  ap- 
pointed to  them  by  the  Court  of  Session,  (6)  and  they  may 
be  detained  and  educated  in   that  cold  and  Presbyterian 
country.    Pari  ratione^  if  they  are  making  a  tour  in  Italy 
or  Spain,  they  may  be  laid  hold  of  by  the  tribunals  there 
established  to  take  care  of  infants,  and  for  the  supposed  good 
of  their  souls  brought  up  in  the  true  Roman  Catholic  faith. 

(a)  Bamardiston,  144.  (b)  Vide  n.,  ante^  p.  92. 
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The  mere  statement  of  such  propositions  renders  any  refuta- 
tion of  them  unnecessary. 

*  129       *  In  this  case  a  bill  has  been  filed,  alleging  that  the 

infant  has  some  property  in  England  by  the  receipt 
here  of  some  part  of  the  rents  and  profits  of  her  Scotch 
estates,  so  that  she  is  eo  ipso  a  ward  of  the  Court ;  and,  being 
a  ward  of  the  Court,  guardians  must  be  appointed  to  her. 
But  the  bill  is  avowedly  filed  for  the  sole  purpose  of  the  ap- 
pointment of  guardians,  to  change  the  custody  of  the  infant ; 
and  the  allegation  in  the  bill  and  petition,  as  to  property  in 
England,  is  unsupported  by  affidavit^  and  is  proved  to  be 
false ;  therefore  if  such  a  bill,  which  may  be  filed  by  any  one, 
is  of  itself  sufficient  to  impose  the  obligation  of  appointing 
guardians,  we  come  back  to  the  absurd  proposition,  that  the 
Court  is  bound  to  appoint  guardians  to  any  foreign  infant 
brought  into  England,  for  whatever  purpose  and  for  however 
short  a  time.  The  filing  of  the  bill  can  impose  no  necessary 
obligation  to  appoint  guardians,  although  thereby,  in  some 
sense,  the  infant  immediately  becomes  a  ward  of  Court ;  for 
the  same  consequence  follows  wherever  a  bill  is  filed  relative 
to  the  estate  or  person  of  an  infant,  or  for  the  administration 
of  property  in  which  the  infant  is  alleged  to  be  interested, 
although  the  child  be  under  the  immediate  tutelage  of  the 
{ather,  or  under  the  care  of  a  statutory  or  common-law  guar- 
dian, or  of  a  guardian  appointed  by  the  Court ;  or  the  infant 
be  resident  abroad.  The  position  will  not  hold  good  that  a 
guardiau  must  be  appointed  to  every  infant  so  made  a  ward 
of  Court,  as  an  infant  may  be  made  a  ward  of  Court  as  well 
during  the  father's  life  us  after  his  death,  and  as  well  where 
there  are  testamentary  guardians  as  where  there  are  none. 
The  filing  of  the  bill  entitles  the  infant  to  all  necessary  pro- 
tection from  the  Court,  but  does  not  compel  the  Court 

*  130   to  interfere  in  a  manner  which  *  would  be  injurious  to 

the  infant.  It  is  quite  clear  that  in  this  case  the  ap- 
pointment cannot  be  justified  in  respect  of  any  property  of 
the  infant  within  the  jurisdiction  of  the  Court,  and  can  only 
be  justified  with  a  view  to  the  care  of  the  person. 

On  the  second  argument  of  the  case  at  this  bar,  the  respon- 
dent's counsel  attempted  to  rely  on  another  billf  said  to  have 
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been  filed  in  the  Court  of  Chancery,  m  the  name  of  the  infant, 
against  the  trustees  of  the  Glen-Morven  estate,  one  of  the 
entailed  estates  belonging  to  the  infant  in  Scotland :  but  I  am 
clearly  of  opinion  that  the  attempt  entbely  fails.  The  order 
is  not  made  in  that  suit ;  and  the  only  account  we  have  of  it, 
and  the  only  reference  to  it  in  the  proceedings,  is  in  the  affi- 
davit of  Mr.  Duncan  Stewart,  made  on  the  26th  of  February, 
merely  stating  that  a  bill  had  been  filed  against  these  trustees 
for  an  account  of  their  receipts  in  respect  of  the  Glen-^Morven 
estate,  and  to  have  the  same  secured  or  otherwise  applied  for 
the  benefit  of  the  infant,  under  the  direction  of  the  Court  of 
Chancery.  We  are  not  told  when  the  bill  was  filed  or  where 
the  trustees  reside,  or  what  has  been  done  under  it ;  and  it  is 
clearly  part  of  the  machinery  by  which  Mr.  Duncan  Stewart 
seeks  to  obtain  the  custody,  care,  and  education  of  the  infant, 
in  place  of  the  tutors.  But  how  does  this  bill,  respecting  the 
rents  and  profits  of  the  Glen-Morven  estate,  show  any  prop* 
erty  belonging  to  the  infant  within  the  jurisdiction  of  the 
Court  of  Chancery  ? 

If  the  care  of  the  person  of  the  infant  required  the  appoint- 
ment of  guardians,  the  Court  might  undoubtedly  ipterpose  for 
that  purpose,  irrespective  of  any  considerations  of  property ; 
and  it  is  said  that  she  is  to  be  taken  as  wholly  unprotected, 
because,  according  to  the  authorities,  the  tutors  appointed  by 
the  law  of  Scotland  can  in  no  degree  and  for  no  pur- 
pose be  *  recognized  in  England.  I  must  first  observe  *  131 
that  this  would  be  a  very  inconvenient  doctrine,  and 
would  lead  to  the  general  necessity  of  appointing  guardians 
for  all  foreign  infants  found  in  England  who  have  lost  their 
fathers.  I  suppose  it  is  admitted  that  the  existence  and 
power  of  the  father,  although  he  be  resident  abroad,  would 
be  recognized  by  the  Court  of  Chancery ;  aLkhough  it  is  said 
that  the  existence  and  authority  of  tutors  or  guardians  ap- 
pointed by  the  law  of  the  country  in  which  the  child  ia 
domiciled  would  not  be  so  recognized.  But  after  a  diligent 
attention  to  all  the  cases  cited,  and  all  the  writers  referred  to 
on  this  subject,  I  can  find  no  authority  for  this  distinction. 
The  foreign  jurists  are  very  much  divided  as  to  the  extent  to 
which  a  guardian  to  an  infant  appointed  in  one  country  shall 
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be  recognized  in  another.  Boullenois,  (a)  Merlin,  (ft)  Vat- 
tel,  (c)  Huberus,  ((i)  and  Hertius,  (e)  all  expressly  lay  down 
that  the  guardian  duly  appointed  by  the  law  of  the  country 
where  the  infant  is  domiciled,  is  in  every  other  country  to 
have  the  same  powers,  and  is  entitled  to  assert  any  claims 
over  the  movable  property  of  his  ward ;  and  to  sue  for  debts 
due  to  his  ward  in  foreign  countries,  without  having  any  con- 
firmation of  the  guardianship  by  the  local  authorities,  although 
the  power  over  immovable  property  belonging  to  the  ward 
must  entirely  depend  on  the  lex  loci  ret  sitce.  On  the  other 
hand,  Paul  Voet  (^)  and  other  jurists  deny  that  the  appoint- 
ment of  guardians  has  an  extra-territorial  authority,  so  as  to 
entitle  the  foreign  guardian  virtute  officii  to  exercise 

*  132   *  any  rights,  powers,  or  functions  over  the  property  of 

his  ward,  situated  in  a  different  State  from  that  in 
which  he  was  appointed  guardian  ;  and  such  appears  from  Dr. 
Story  (A)  to  be  the  law  in  the  different  States  forming  the 
American  Union.  But  in  none  of  these  writers  is  there  the 
least  intimation  of  opinion  that  the  foreign  guardian,  whether 
he  may  assert  a  right  of  property  and  sue  in  his  own  name  or 
not,  will  not  be  recognized  so  far  as  the  care  of  the  person  of 
the  infant  is  concerned,  or  that  foreign  tribunals  will  appoint 
new  guardians  superseding  those  appointed  by  the  law  of  the 
country  where  the  infant  is  domiciled,  because  the  infant  hap- 
pens for  a  temporary  purpose  to  be  within  the  territory  over 
which  those  tribunals  exercise  jurisdiction ;  and  I  cannot  help 
thinking  that  Professor  Story,  whose  authority  has  been  relied 
upon  by  the  respondents,  would  be  very  much  startled  at  the 
idea  of  the  Court  at  New  York  appointing  guardians  to  an 
infant  domiciled  in  Kentucky,  and  having  no  property  out  of 
that  State,  because  the  infant  had  been  sent  to  school  at  New 
York  by  guardians  regularly  appointed  by  the  proper  Court 

(a)  Obs.  4,  p.  51. 

(b)  Rep.  Absens.  c.  8,  art.  3,  §  2,  n.  2. 

(c)  B.  2,  c.  7,  §  85. 

(d)  De  Conflictu  Legum,  B.  1,  c.  3,  §  2. 

(e)  Opera  de  Colli.  Leg.  §  4. 
(g)  De  Stat.  §  4,  c.  2. 

'  (A)  Confl.  of  Laws,  c.  13,  §  504  a. 
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in  Kentucky.  Indeed  I  know  that  the  present  analogous 
appointment  has  created  great  astonishment  among  jurists 
out  of  England,  and  is  not  considered  in  harmony  with  the 
enlightened  principles  on  which  the  law  is  generally  admin- 
istered in  this  countiy. 

Reference  has  been  made  to  several  cases  to  be  found  in 
our  own  reports ;  but  I  think  none  of  them  will  be  found  at 
all  to  support  the  order  appealed  against,  or  to  throw  much 
light  on  the  subject.    It  is  said  to  have  been  the 
opinion  of  this  House,  in  Marrison^s  *  Case  (cited  in   •  138 
1  H.  Black.  677,  682),  that  an  English  guardian  has 
authority  to  institute  a  suit  for  the  personal  property  of  his 
ward  in  Scotland,  upon  the  ground  that  the  administration 
of  his  personal  estate,  granted  by  the  law  of  his  place  of 
domicile,  must  be  taken  to  be  eveiy where  of  equal  force  with 
a  voluntary  assignment  by  himself.     But  we  have  no  authen- 
tic report  of  the  decision ;  and  as  it  does  not  seem  to  have 
been  acted  upon  either  in  England  or  in  Scotland,  I  do  not 
think  that  any  reliance  can  be  placed  upon  it.     However,  the 
case  JEx  parte  Lewis  (a)  is  a  direct  authority  to  show  that  for 
some  purposes  the  Courts  of  this  country  will  recognize  a 
curator  or  guardian  appointed  by  a  foreign  tribunal.     That 
was  a  petition  grounded  on  the  Statute  4  Geo.  2,  c.  10,  that 
a  lunatic  heir  of  a  mortgagee  might  be  directed  to  convey  to 
the  mortgagor ;  the  words  of  the  Act  b^ing,  '^  that  all  per- 
sons, being  lunatic,  or  the  committees  of  such  persons,  shall 
convey."    There  had  been  no  commission  in  this  country, 
but  there  having  been  a  proceeding  before  a  proper  jurisdic- 
tion, the  senate  of  Hamburg,  where  he  resided,  upon  which 
he   was  found  non  compos^  and  a  curator  or  guardian  ap- 
pointed for  him  and  his  affairs,  —  Lord  Hardwickb  said  he 
would  take  notice  of  that  appointment,  and  ordered  that,  on 
payment  of  the  mortgage-money,  there  should  be  a  convey- 
ance to  the  mortgagor.     In  Hz  parte  Watkins  (6)  it  is  said 
that  the  Governor  of  the  Leeward  Islands  had  appointed 
guardians,  but  that  failed  as  soon  as  the  infant  came  to  Eng- 
land ;   so  that  another  guardian  was  to  be  appointed,  and 

(a)  1  Yes.  Sen.  208.  Q)  2  Yes.  Sen.  470. 
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there  was  a  reference  to  the  Master  for  that  purpose.  But 
we  are  not  in  the  slightest  degree  informed  what  was 
*  134  the  nature  of  that  *  appointment ;  and  the  infant  may 
have  been  domiciled  in  England,  and  might  have  had 
property  in  England  and  nowhere  else.  Reliance  has  been 
placed  upon  Hou%t<mrCB  Ca^e^  (a)  showing  that  where  a  per- 
son has  been  found  a  lunatic  in  Jamaica,  and  is  brought  to 
England  by  one  of  his  committees,  a  commission  of  lunacy 
ought  to  issue  against  him  here ;  and  there  is  no  doubt  that 
a  committee  of  a  lunatic,  under  a  commission  in  Ireland,  will 
not  be  allowed  to  deal  with  the  property  of  the  lunatic  in 
England,  until  there  has  been  a  commission  of  lunacy  in 
England  and  he  is  appointed  committee  in  England ;  but  this 
is  indispensably  necessary  for  the  proper  management  of  the 
property  of  the  lunatic  in  England,  for  the  Court  in  Jamaica 
or  in  Ireland,  appointing  the  committee,  could  exercise  no 
control  over  him  in  respect  of  the  property  in  England ;  and 
the  Court  of  Chancery  in  England  could  not  do  so  until, 
being  appointed  under  an  English  commission,  he  becomes 
amenable  to  that  Court. 

The  only  other  authority  cited  in  the  first  argument,  on 
this  part  of  the  subject,  was  ScUlea  y.  Savignon^  (6)  which,  if 
accurately  reported,  although  it  does  not  bear  very  closely 
upon  the  recognition  of  a  foreign  guardian,  would  go  to  show 
that  the  Lord  Chancellor  may  make  all  infants,  in  all  parts  of 
the  world,  wards  of  Chancery ;  and  may  at  any  time  treat 
any  person  who  may  afterwards  come  within  his  jurisdiction, 
having  had  dealings  with  an  infant  so  made  a  ward  while 
abroad,  answerable  for  what  was  done  out  of  the  limits  of 
his  jurisdiction.  According  to  the  report  of  that  case,  a 
gentleman  and  a  young  lady,  natives  of  the  island  of 
*  135  Martinique,  domiciled  there,  aliens  *  and  French  sub- 
jects, happened  to  be  in  England ;  the  young  lady  had 
property  in  Martinique,  and  none  in  England.  The  gentle- 
man wishing  to  marry  her,  wrote  to  her  mother,  who  was  her 
guardian,  in  Martinique,  offering  any  settlement  that  might 
be  approved.     They  then  went  to  Scotland,  and  were  mar- 

(a)  1  Ru88.  312.  (6)  6  Ves.  572. 
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lied  there.    After  they  had  left  England,  and  on  the  very 
day  on  which  they  were  married  in  Scotland,  a  bill  was  filed 
to  make  her  a  ward  of  Chancery.     They  afterwards  returned 
to  England,  probably  on  their  way  to  Martinique,  and  the 
gentleman  was  proceeded  against  for  a  contempt  in  marrying 
a  ward  of  Chancery.    In  the  language  of  the  report,  the 
Lord  Chancellor  expressed  some  displeasure  at  the  husband^s 
not  attending  upon  the  first  notice,  but,  observing  that  being 
a  foreigner  might  be  some  excuse,  would  not  commit  him, 
but  ordered  him  to  attend  fix)m  time  to  time,  and  forthwith 
to  lay  a  proposal  before  the  Master.    I  have  a  most  sincere 
respect  for  the  Court  of  Chancery,  and  for  the  long  line  of 
most  distinguished  Judges  who  have  presided  over  it ;  but 
if  such  proceedings  are  sanctioned  by  this  House,  there  may 
be  some  danger  that  Chancellors,  in  their  zeal  to  extend  to 
mankind  the  benefits  of  their  jurisdiction,  may  think,  as 
high  functionaries  entrusted  with  spiritual  jurisdiction  have 
thought,  that  there  can  be  no  limit  to  their  power,  and  that 
the  exercise  of  it  must  always  be  beneficial  for  those  over 
whom  it  is  exercised,  although  present  pain  and  suffering 
may  be  the  consequence.    My  noble  and  learned  friend  said 
that  no  case  had  ever  occurred  in  which  there  had  been  a 
complauit  of  an  excessive  jurisdiction  on  the  part  of  the 
Lord  Chancellor,  with  respect  to  the  jurisdiction  of  the 
Court  of  Chancery.     It  is  possible  he  may  approve  of  what 
was  done  in  this  case,  but  I  beg  to  put  this  question 
•with  great  respect, — on  what  sound  principle  of  *  186 
jurisprudence  can  the  interference  of  the  Court,  in  the 
case  I  have  last  referred  to,  be  justified  ?    The  parties  were 
in  the  same  situation  as  if  the  marriage  had  taken  place  in 
France  or  in  China ;  and  it  is  utterly  impossible  to  say  that 
the  foreign  gentleman  by  marrying  a  foreign  lady  in  a  foreign 
countiy,  before  any  step  had  been  taken  to  make  her  a  wurd 
of  Chancery,   was  guilty  of  any  contempt  of  the  Court, 
actual  or  constructive. 

After  the  first  argument  at  the  bar  in  this  case  was  closed, 
and  after  I  had  written  these  observations,  there  was  commu- 
nicated to  me  the  note  of  a  case  not  in  print,  which  has  been 
referred  to  by  my  noble  and  learned  friend  who  last  ad^ 
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dressed  the  House,  —  Campbell  v-  Campbell^  before  Lord  Cotv 
TENHAM,  —  which  is  supposed  to  show  that  the  present  order  is 
in  conformity  with  the  established  practice  of  the  Court  of 
Chancery.  According  to  that  note,  a  female  infant  domiciled 
in  Scotland  happened  to  be  in  London,  in  the  care  of  a  tutor 
and  curator  appointed  by  the  law  of  Scotland,  likewise  domi- 
ciled in  Scotland,  and  then  in  London.  The  young  lady  had 
recovered  a  very  large  sum  of  money  (I  believe  17,000?.) 
from  a  noble  marquis,  for  a  breach  of  promise  of  marri^e. 
The  agent  of  the  noble  marquis  having  the  money  in  his 
hands  to  pay  over  to  her,  filed  a  bill  in  the  Court  of  Chancery 
in  her  name,  against  himself,  and  paid  the  money  into  Court. 
The  note  states  that  the  money  was  paid  into  Court  before 
the  application  ;  but  at  aU  events  there  was,  within  the  juris- 
diction of  the  Court,  a  sum  of  17,000Z.  belonging  to  the 
infant ;  and  it  was  in  respect  of  that  sum  belonging  to  the  in- 
fant, within  the  jurisdiction  of  the  Court,  that  the  bill  was 

filed.     Thereupon  an  application  was  made   to  Lord 
♦  187    CoTTENH  AM,  *  then  Chancellor,  to  appoint  a  guardian  to 

the  infant,  and  a  guardian  was  appointed.  Now  this 
was  probably  a  very  proper  order,  although  I  see  no  reason 
to  suppose,  as  has  been  done,  that  it  was  this  order  which  se- 
cured the  17,000/.  to  the  infant.  But  in  that  case  there  was 
property  of  large  amount  belonging  to  the  infant  actually 
paid  into  Court ;  and  it  does  not  appear  that  she  had  any 
property  out  of  the  jurisdiction  of  the  Court.  How  can  that 
be  a  precedent  for  a  case  like  the  present,  where  the  infant 
has  large  property  beyond  the  jurisdiction  of  the  Court,  and 
none  within  it?  Is  it  supposed  that  if  the  young  lady  had 
been  in  London  for  a  temporary  purpose,  under  the  judicious 
care  of  her  Scotch  guardian,  without  any  property  in  Eng- 
land, Lord  CoTTENHAM  would  have  made  an  order  for  the  ap- 
pointment of  English  guardians  ?  I  can  only  say  that,  in  my 
opinion,  such  an  order  would  have  been  extremely  preposter- 
ous, and  that  on  appeal  to  this  House  it  ought  to  have  been 
set  aside.  If  there  be  any  practice  in  the  Court  of  Chancery 
to  sanction  such  an  order,  it  is  full  time  that  the  practice 
should  be  reformed,  for  I  think  it  is  entirely  contrary  to  prin- 
ciple, to  expediency,  and  to  common-sense. 
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On  the  second  argument  in  this  case,  to  show  the  power  of 
the  Court  of  Chancery  in  the  appointn^ent  of  guardians,  ref- 
erence was  made  to  the  case  of  Stephens  v.  James^  (a)  where 
guardians  were  appointed  by  Lord  Chancellor  Brougham  to 
an  infant  who  had  been  carried  to  America  before  the  bill 
was  filed  making  her  a  ward  of  Court.  I  think  that  was  a 
very  proper  exercise  of  the  power  of  the  Court,  for  there  was 
large  property  within  the  jurisdiction  of  the  Court  to 
be  managed  for  the  benefit  of  the  infant ;  ^  but  if  it  *  138 
was  meant  as  an  authority  to  show  that  wherever  an 
infant  is  made  a  ward  of  Court,  guardians  must  as  a  matter  of 
course  be  appointed,  it  may  be  used  to  show  that  the  Court 
of  Chancery  may  appoint  guardians  for  all  foreign  infants  all 
over  the  world  ;  for  any  foreign  infant  resident  abroad  may 
be  made  a  ward  of  Chancery,  by  filing  a  bill  containing  a 
false  allegation  of  property  within  the  jurisdiction  of  the 
Court, 

But  it  is  said  that,  in  the  present  case,  the  order  is  to  be 
supported  on  the  ground  that  the  infant  was  domiciled  in 
England.  I  think  it  is  extremely  doubtful  whether  her  dom- 
icile had  been  changed  ;  and  at  any  rate  an  English  domicile, 
if  acquired,  would  not  render  the  appointment  of  guardians 
by  the  Court  of  Chancery  less  unnecessary  or  less  detrimen- 
tal. She  was  undoubtedly  domiciled  in  Scotland  at  the  time 
of  her  father's  death.  I  think  that^  the  case  of  Potinger  v. 
Wightman  (V)  must  be  taken  conclusively  to  have  settled  the 
general  doctrine,  that  if  after  the  death  of  the  father  an  in- 
fant lives  with  her  mother,  and  the  mother  acquires  a  new 
domicile,  it  is  communicated  to  the  infant.^  But  in  this  case 
the  mother's  Scotch  domicile  continued  till  she  acquired 
another,  and  I  find  great  difficulty  in  fixing  any  time  when  it 
can  be  said  that  she  had  acquired  a  new  domicile. 

It  must  be  remembered  that  all  her  own  property,  as  well 
as  the  child's,  was  situate  in  Scotland ;  that  she  went  to  re- 
side there  on  her  husband's  death ;  that  she  came  to  England 
only  on  account  of  her  health,  and  her  child's ;  that  all  the 

(a)  1  My.  &  K.  627.  (&)  3  Meriv.  67. 

»  2  Kent,  227,  note  (6);  430.  note  (/);  6  Met.  Supp.  689,  590;  Story, 
Confl.  Laws,  §  46. 
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tutors  appointed  by  her  husband  resided  in  Scotland  ;  and 
that  there  can  be  no  doubt  her  daughter  would  return  to  oc- 
cupy the  mansion  of  her  ancestors.    I  see  no  reason  to 

*  189    think  that,  *  in  case  she  should  recover  her  health  and 

her  daughter  should  be  brought  back  to  Scotland,  she 
had  permanently  adopted  England  as  her  place  of  residence, 
although  her  father  resided  at  Chester.  She  undoubtedly 
expected  to  die  in  England,  and  she  gave  directions  that  her 
body  should  be  buried  in  England  :  but  this  was  in  her  last 
sickness,  of  the  fatal  termination  of  which  she  had  a  forebod- 
ing. The  question  is,  whether  she  had  taken  up  her  perma- 
nent residence  in  England  in  case  she  should  recover  her 
health  and  strength  ?  If,  instead  of  remaining  in  Albion 
Street,  Hyde  Park,  she  had  gone  for  her  health  to  the  island 
of  Madeira,  where  her  husband  died,  and  had  written  letters 
stating  that  she  should  die  there,  and  had  given  directions 
that  she  should  be  buried  there,  although  she  had  died  and 
been  buried  there,  unquestionably  her  Scotch  domicile  never 
would  have  been  superseded.^ 

I  likewise  think  there  is  considerable  weight  in  the  argu- 
ment that  the  general  doctrine,  that  the  domicile  of  an  in&nt 
follows  that  of  the  mother  who  survives  the  father,  may  admit 
of  an  exception,  where  the  infant  is  residing  with  the  mother 
in  a  foreign  country,  by  authority  of  a  tribunal  of  the  country 
of  domicile,  or  of  those  who  by  the  law  of  that  country  have 
a  right  to  determine  the  residence  of  the  infant,  and  where 
there  is  a  certainty  that  the  infant  will  be  brought  back  to  the 
country  of  origind  domicile.  If  an  English  nobleman  were  to 
marry  a  Frenchwoman,  and  to  die  leaving  an  infant  daughter 
and  heir,  made  a  ward  of  the  Court  of  Chancery,  and  the 
Chancellor  were  to  give  leave  that  she  should  reside  with  her 
mother  in  France,  on  security  being  given  that  she  should  be 
brought  back  within  the  jurisdiction  when  required ;  although 
the  mother  should  clearly  acquire  a  domicile  in  France, 

*  140    and  the  child  should  die  there,  *  I  do  not  believe  that 

^  See  Moorhouse  v.  Lord,  10  H.  L.  Cas.  285;  Hoskins  v,  Matthews,  8 
De  G.,  M.  &  6.  13;  StUI  v,  Woodyille,  88  Miss.  646;  Hegeman  v.  Fox,  1 
Redf.  (N.  Y.  Sur.)  297;  81  Barb.  480,  481-484;  Stanley  v.  Bemes,  8 
Haf^g.  373. 
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the  Courts  of  this  coantrj  would  hold  that  the  succession 
to  her  personal  property  would  be  regulated  by  the  Code 
Napoleon,  instead  of  the  Statute  of  Distributions.  She  might 
be  considered  as  in  the  care  of  the  Court,  rather  than  of  her 
mother.  So,  if  it  were  necessary  to  decide  the  question  of 
domicile  in  the  present  case,  there  might  be  strong  grounds 
for  contending  that  the  infant  while  in  England  was  in  the 
care  of  the  tutors,  and  so  has  never  lost  her  domicile  of  origin. 
But  however  this  may  be,  I  am  clearly  of  opinion  that,  if  the 
order  would  have  been  improper  had  that  domicile  remained, 
it  was  equally  improper  on  the  supposition  that  an  .English 
domicile  had  been  acquired.  The  question  would  still  be,  is 
the  appointment  of  guardians  wanted  7  and  will  it  be  for  the 
benefit  of  the  infant  ?  Where  there  is  personal  property  to 
a  considerable  amount  within  the  jurisdiction  of  the  Court, 
not  exposed  to  any  risk,  and  about  which  there  is  no  dispute, 
domicile  may  be  material  for  guiding  the  discretion  of  the 
Chancellor,  whether  he  should  interfere  for  its  due  manage- 
ment ;  but  in  this  case  Lord  Cottenham  considered  the  dom- 
icile immaterial,  and  so  far  I  agree  with  him. 

Then  it  is  urged,  that  the  appointment  of  the  tutors  was 
not  meant  by  the  father  to  have  any  operation  beyond  the 
territory  of  Scotland.  To  this  objection  Lord  Cottenhah 
appears  to  have  given  considerable  weight,  and  here  I  feel 
bound  to  differ  from  him.  I  do  not  think  that  it  was  intended, 
or  that  it  can  operate  as  an  appointment  of  guardians  in  Eng- 
land, under  the  English  Statute  12  Charles  2  ;  but  I  cannot 
doubt  the  intention  of  the  father,  by  the  appointment,  that 
the  infant  should  remain  under  the  care  and  superin- 
tendence of  the  tutors,  not  only  in  Scotland,  *  but  in  *  141 
any  country  into  which,  for  her  health  or  education,  it 
might  be  necessary  to  send  her.  Can  it  be  supposed  to  have 
been  his  intention,  that  if  she  were  permitted  to  pay  a  visit 
to  her  grandfather  at  Chester,  their  power  over  her  was  to  be 
for  ever  gone  ;  that  she  was  thenceforth  to  become  a  ward  of 
the  Court  of  Chancery ;  that  a  reference  was  to  take  place  to 
a  Master  in  Chancery  for  a  scheme  for  her  education  and 
maintenance  ;  that  she  should  not  be  permitted  to  marry 
without  the  consent  of  the  Lord  Chancellor ;  and  that  she 
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should  not  be  at  liberty  to  revisit  her  own  country  without 
his  permission,  to  be  obtained  on  an  undertaking  to  bring  her 
back  within  his  jurisdiction  ? 

In  the  appellant's  case  laid  upon  your  Lordships'  table, 
there  are  remarks  which  I  was  rather  surprised  to  hear  gravely 
repeated  by  the  appellant's  counsel  at  the  bar ;  that  the  order 
appealed  against  is  a  violation  of  the  articles  of  Unioi^  between 
England  and  Scotland.  The  order  does  not,  in  the  remotest 
degree,  proceed  upon  the  supposition  that  the  Court  of  Chan- 
cery has  any  power  judicially  to  review  the  proceeding  of  the 
Court  of  Session  of  Scotland,  and  to  set  aside  an  appointment 
of  guardians  confirmed  by  the  authority  of  that  Court.  The 
order,  I  conceive,  would  have  been  the  same  had  the  infant 
been  French,  and  the  appointment  of  tutors,  under  whatever 
authority  she  came  into  England,  had  been  made  in  France, 
according  to  the  law  of  France,  and  confirmed  by  a  French 
Court  of  competent  municipal  jurisdiction.  The  order,  I 
think,  would  have  been  erroneous,  but  it  would  have  been 
no  assumption  of  jurisdiction  over  the  French  Court,  and 
would  only  have  proceeded  on  what  I  regard  as  a  mistaken 
view  of  the  law  of  England,  that  wherever  there  is  an 
*142  *  infant  resident  in  England,  guardians  must  be  ap- 
pointed to  the  infant  by  the  Court  of  Chancery  of 
England.  I  conceive,  that  according  to  that  law,  even  with 
respect  to  a  child  of  English  parents  born  and  domiciled  in 
England,  the  Court  ought  not  to  interfere  to  appoint  guar- 
dians, unless  there  be  property  belonging  to  the  infant  to  be 
taken  care  of,  or  unless  the  personal  security,  proper  educa- 
tion, or  marriage  of  the  infant  require  the  appointment  of 
guardians.  This  rule,  which  is  extremely  reasonable  in  itself, 
is  to  be  collected  from  Ex  parte  Belcher^  (a)  and  it  seems  to 
have  been  uniformly  acted  upon.  Not  an  instance  has  been 
cited  or  can  be  cited  of  the  Court  of  Chancery  interfering  to 
appoint  guardians,  the  infant  having  no  property  within  the 
jurisdiction  of  the  Court.  In  Wellealey  v.  The  Duke  of  Beaur 
forty  (i)  where  guardians  were  appointed,  the  father  absent 
from  this  country,  there  was  large  property  within  the  juris- 

(a)  1  Bro.  C.  C.  656.  (6)  2  Rnss.  1. 
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diction  to  be  protected,  and  the  appointment  of  guardians 
was  clearly  for  the  benefit  of  the  infants. 

The  interference  of  the  Court  appears  particularly  officious 
in  a  case  like  the  present,  where  the  infant  being  here  for  a 
temporary  purpose  has  large  property  in  another  country,  has 
guardians  taking  charge  of  that  property  under  the  superin- 
tendence of  the  supreme  Court  of  that  country,  and  is  ten- 
derly and  judiciously  taken  care  of  here  under  the  authority 
of  those  guardians.  In  this  case,  not  only  would  the  will  of 
the  father,  as  to  the  custody,  care,  and  education  of  the  child, 
and  the  management  of  her  property,  be  entirely  defeated, 
but  a  heavy  expense  must  be  incurred  by  the  double 
accounting  in  the  Court  *  of  Session  and  in  the  Court  *  148 
of  Chancery.  Such  an  expense  in  some  cases  might 
eat  up  all  the  profits  of  the  estate,  and  leave  the  infant  with- 
out means  of  subsistence.  I  must  likewise  observe,  that  in  a 
case  like  this,  where  there  is  no  property  in  England,  I  know 
not  how  the  order  is  to  be  carried  into  effect.  An  appoint- 
ment of  receivers  to  collect  the  rents  of  real  estates  in  Scot- 
land or  France,  or  any  other  foreign  country,  might  be  treated 
with  very  little  respect  where  it  is  to  operate,  might  give  rise 
to  a  collision  of  jurisdiction,  very  much  to  be  deprecated,  and 
I  believe  cannot  be  rested  either  on  precedent  or  principle  for 
its  justification. 

It  has  been  urged  at  the  bar,  that  Where  a  bill  is  filed 
fraudulently  in  the  name  of  an  infant  alleging  property  within 
the  jurisdiction,  there  might  be  a  summary  application  to  the 
Court  to  take  it  off  the  file  ;  but  the  objection  would  be  made, 
that  this  fact  cannot  be  tried  on  affidavit.  However,  in  this 
case,  it  now  sufficiently  appears  to  the  House,  and  is  not 
seriously  disputed,  that  the  allegation  of  property  within  the 
jurisdiction  is  colourable.  Then  it  is  contended  that  the  suit 
should  go  on  to  its  conclusion,  and  that  then  justice  will  be 
done :  but  the  nominal  plaintiff  will  cease  to  be  an  inflEint 
before  the  suit  is  concluded.  Part  of  the  prayer  of  the  bill 
ill,  that  the  tutors  may  account  for  all  the  rents  and  profits 
which  they  have  received  from  the  estates  of  the  infant  since 
the  death  of  her  father,  or  which  they  may  at  any  time  here- 
after receive.    If  the  order  stands,  and  guardians  are  ap- 
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pointed  under   it,  there  seems  to. be  an  almost    absolute 
certainty  that  the  infant  must  remain  under  their  care,  and 
that  her  property  must  be  administered  in  the  Court  of  Chan- 
cery during  the  whole  period  of  her  minority.     I  con- 

*  144    ceive  that  the  *  case  ought  to  be  disposed  of  as  if  there 

had  been,  as  there  might  have  been,  a  petition  for  the 
appointment  of  guardians  without  any  biU  being  filed ;  in 
which  case  the  Court  must  have  considered  whether,  in  re* 
spect  of  the  person  or  property  of  the  infant,  any  case  was 
made  for  the  appointment  of  guardians.  The  bill  was  palpa- 
bly and  avowedly  filed  merely  for  the  appointment  of  guar- 
dians, and  it  does  seem  very  strange  that  the  mere  filing  of 
the  bill  should  render  it  inevitably  necessary  that  guardians 
should  be  appointed.  This  argument  applies  with  equal 
strength  whether  the  father  of  a  foreign  infant  be  alive  or 
dead,  and  whether  the  infant  reside  within  or  beyond  the 
jurisdiction  of  the  Court. 

Upon  the  whole,  I  am  strongly  of  opinion  that  the  petition 
for  the  appointment  of  guardians  ought  to  have  been  dismissed 
by  the  Lord  .Chancellor,  and  ought  now  to  be  dismissed  by 
this  House. 

I  was  much  struck  by  the  objection  at  one  time  made,  that 
by  setting  aside  the  order  of  the  Lord  Chancellor  we  must  set 
up  the  second  order  of  the  Vice-Chancellor,  against  which 
there  is  no  appeal.  We  have  been  asked  by  'the  learned 
counsel  for  the  respondent  to  disregard  technical  objections, 
and  to  decide  the  case  on  the  merits  of  the  application  for  the 
appointment  of  guardians.  Independently,  however,  of  any 
waiver,  upon  consideration  I  think  the  objection  could  not  be 
supported.  Upon  a  writ  of  error  from  the  Courts  of  Com- 
mon Law,  your  Lordships,  as  the  ultimate  Court  of  error,  are 
to  look  to  the  whole  record,  and  to  pronounce  the  judgment 
which  the  Courts  below  ought  to  have  pronounced.  I  con- 
ceive that  the  same  principle  guides  your  Lordships  upon 
appeals  from  Courts  of  Equity.     The  Lord  Chancellor 

*  146   was  to  consider  what  order  ought  *  to  have  been  made 

by  the  Vice-Chancellor  ;  and,  very  properly  disapprov- 
ing of  both  the  orders  made  by  the  Vice-Chancellor,  he  might 
have  made  an  order  for  dismissing  the  petition,  if  he  thought 
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that  that  was  the  order  which  the  Vice«Chancellor  ought  to 
have  made.  The  order  which  the  Lord  Chancellor  could  and 
ought  to  have  made,  it  is  now  the  duty  of  your  Lordships  to 
mf^e. 

I  am  aware  that,  as  my  noble  and  learned  friend,  from 
whose  order  this  appeal  is  brought,  has  not  altered  his  opinion 
as  to  the- propriety  of  the  order,  a  majority  of  the  noble  and 
learned  Lords  who  offer  advice  to  your  Lordships  on  this 
occasion  think  that  the  order  ought  to  be  a£Srmed ;  but,  dif- 
fering from  them,  and  being  obliged  to  give  my  voice  for 
reversing  the  order,  I  have  thought  that  I  should  act  respect- 
fully to  them,  and  in  the  discharge  of  my  public  duty,  by 
stating  fully  the  reasons  on  which  my  opinion  is  founded,  in 
a  case  of  such  difficulty  and  magnitude. 

Lord  Lanodale.  — Amidst  the  differences  of  opinion  which 
exist  in  this  case,  it  is  satisfactory  to  me  that  no  doubt  is 
thrown  upon  the  jurisdiction  of  the  Court  of  Chancery  to  ap- 
point guardians  for  any  infant  residing  in  England.  The 
whole  property  of  an  infant  may  be  situate  in  a  foreign 
country,  and  tutors  and  curators  of  the  person  and  estate  of 
the  infant  may  have  been  duly  appointed  according  to  the 
law  of  the  country  where  the  property  is ;  and  yet  it  may  be 
evident  that,  without  the  authority  of  a  guardian  duly  ap- 
pointed here,  and  subject  to  the  control  of  the  Court  of  Chan- 
cery, the  infant  may  be  without  the  protection  which  may  be 
absolutely  necessary  for  its  welfare,  and  even  for  its 
safety.  *  The  jurisdiction  being  indisputable,  the  ex-  *  146 
ercise  of  it  in  particular  cases  becomes  a  matter  of 
discretion  and  expediency,  depending  on  the  peculiar  circum- 
stances of  each  case ;  and  it  is  alleged  that  in  this  case  the 
Court  of  Chancery  ought  either  to  have  appointed  the  Scotch 
tutors  and  curators  to  be  guardians,  as  was  done  by  the  second 
order  of  the  Vice-Chancellor,  or  ought  otherwise  to  have  re- 
fused to  interfere  at  all,  because  no  misconduct  was  imputed 
to  the  tutors  and  curators. 

The  case,  as  far  as  it  is  known,  —  and  I  beg  emphatically 
to  say,  as  far  as  it  is  known,  for  the  case  is  still  subject  to 
inquiry  and  investigation,  and  is,  of  course,  but  imperfectly 
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known,  appearing  only  on  the  afiSdavits  of  the  parties,  the 
effect  of  which  may  be  materially  altered,  —  but  the  case, 
so  far  as  it  now  appears,  is  of  the  most  simple  description. 
An  infant,  whose  whole  property  is  alleged  to  be  in  Scotland, 
and  whose  tutors  and  curators  are  usually  resident  in  Scot- 
land, is  now  resident  in  England  and  entitled  to  the  protection 
of  the  English  laws.  Her  grandfather,  also  resident  in  Eng- 
land, assuming,  as  he  has  a  perfect  right  to  do,  to  be  the  next 
friend  of  his  grandchild,  files  a  bill  in  her  name  in  the  Court 
of  Chancery,  praying,  amongst  other  things,  that  her  fortune 
and  person  may  be  protected  by  the  Court,  and  that  proper 
directions  may  be  given  for  her  maintenance  and  education. 
It  may  have  been  right  or  wrong  to  institute  this  suit.  The 
usual  and  proper  mode  of  trying  that  question  is  to  apply  to 
the  Court  of  Chancery  on  behalf  of  the  infant  to  have  it  in- 
quired into  and  ascertained  whether  the  suit  is  beneficial  or 
prejudicial  to  the  interests  of  the  infant.^    If  upon  inquiry  it 

appears  to  be  contrary  to  the  interests  of  the  infant 
*  147    that  the  suit  should  be  prosecuted,  the  *  Court  stays 

the  further  prosecution  of  it,  and  charges  the  cost  upon 
those  by  whom  the  suit  has  been  improperly  commenced; 
but  in  this  case  there  has  been  no  application  made  for  any 
such  inquiry,  and  upon  the  bill  being  filed  the  infant  became 
a  ward  of  the  Court  of  Chancery ;  and  at  the  same  time  it 
became  the  duty  of  the  Court  to  protect  her  interests,  or  to 
see  that  they  were  duly  protected.  The  usual  and  regular 
mode  of  doing  this  is  by  appointing  guardians.  It  is  true 
that  if  an  infant  be  improperly  detained  by  any  unauthorized 
person,  the  Lord  Chancellor  may,  by  writ  of  habeas  corpus^ 
have  the  infant  brought  before  him  and  set  free.  But  upon 
a  habeas  corpus  I  apprehend  that  the  Lord  Chancellor  has  no 
more  authority  than  is  possessed  by  a  Judge  at  common  law ; 
and  for  the  protection  of  the  infant,  that  authority  is  of  a  very 
different  kind  and  of  greatly  inferior  efficacy  to  that  which  is 
possessed  by  the  Court  of  Chancery  on  the  appointment  of  a 
a  guardian. 
The  order  complained  of  refers  it  to  the  Master  to  approve 

1  See  I  Dan.  Ch.  Pr.  (4th  Am.  ed.)  70;  Gorr  v.  Drake,  2  John.  Ch. 
642. 
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of  proper  persons  to  be  guardians,  to  inquire  and  state  the 
in£ant's  age,  what  relations  she  has,  and  the  nature  and 
amount  of  her  fortune,  and  on  what  grounds  he  approves 
of  any  particular  persons  to  be  guardians;  and  he  was  to 
consider  a  scheme  for  the  residence  of  the  infant,  and  what 
would  be  proper  to  be  allowed  for  her  maintenance  and  edu- 
cation. This  is  very  nearly  the  order  which,  in  ordinary 
cases,  is  made  by  the  Court  for  the  protection  of  infants, 
within  its  jurisdiction,  on  whose  behalf  its  protection  is  re- 
quired. The  guardians  appointed  under  such  orders  are 
properly  to  be  considered,  as  has  been  stated  by  my  noble 
and  learned  friend,  as  ofiScers  of  the  Court  appointed  to  carry 
its  intentions  into  effect  and  to  act  under  its  control 
for  the  benefit  of  the  infants.  *  In  approving  of  *  148 
guardians  under  the  order,  the  Master  is  bound  to 
use  his  best  discretion  to  make  all  necessary  and  proper 
inquiries,  and  to  take  all  the  circumstances  of  the  infant 
into  his  consideration.  The  Scotch  tutors  and  curators, 
whom  I  assume  for  the  purpose  to  have  been  properly  ap- 
pointed, being  out  of  the  jurisdiction  and  consequently  not 
subject  to  the  control  and  authority  of  the  Court,  it  would 
not  seem  to  be  consistent  with  sound  discretion  to  appoint 
them  sole  guardians,  imless  other  arrangements  could  be  at 
the  same  time  made  to  secure  for  the  infant  that  protection 
which  it  is  the  duty  of  the  Court  to  afford. 

But  it  may  be  admitted,  and  I  think  properly,  that  the  ap- 
pointment of  tutors  and  curators  by  the  father,  though  it  may 
not  be  valid  in  England,  is  entitled  to  the  greatest  and  most 
attentive  consideration,  and  that  the  Court  of  Chancery  would 
be  strongly  inclined  to  act  upon  it  so  far  as  it  could  consist- 
ently with  its  duty  of  maintaining  that  authority  over  the 
infant  which  is  so  entirely  necessary  for  the  protection  of  the 
infant  while  in  England.  One  obvious  mode  of  attending  to 
the  appointment  made  by  the  father  of  tutors  and  curators 
resident  in  Scotland,  and  at  the  same  time  of  securing  the 
authority  and  control  of  the  Court  over  the  person  of  the 
infant  while  in  England,  would  be  to  associate  in  the  guar- 
dianship some  persons  residing  in  England  with  the  tutors 
and  curators  residing  in  Scotland ;  and  when  we  are  consider- 
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ing  a  case  of  discretion,  it  is  important  to  observe  that  an 
offer  of  this  kind  was  made  to  the  complaining  parties  by 
the  Lord  Chancellor  before  he  pronounced  the  order  now  in 
question. 

It  has  been  supposed  that  the  order  will  lead  to  a 

♦  149    direct  conflict  between  the  laws  or  the  Courts  of  ♦Eng- 

land and  Scotland,  and  that  the  order  is  so  expressed 
as  wholly  to  exclude  the  Scotch  tutors  and  curators  from  the 
office  of  guardians.  I  conceive  this  to  be  wholly  erroneous ; 
we  ought  to  presume  that  the  Courts  of  England  and  Scot- 
land will  be  equally  anxious  to  do  that  which  may  appear  to 
be  most  beneficial  to  the  infant.  The  person  is  in  the  one 
country,  the  property  is  said  to  be  wholly  in  the  other.  In- 
stead of  conflicting  with  one  another,  why  should  not  the 
respective  Courts  of  the  two  countries  be  mutually  assistant 
in  promoting  their  common  object  ?  We  are  not  to  presume 
the  existence  of  any  feeling  likely  to  prevent  them  from  so 
acting  as  to  promote  the  common  object,  in  the  manner 
authorized  by  their  respective  and  independent  jurisdictions 
and  forms  ;  and  although  it  is  not  to  be  expected  that  either 
the  Master  would  approve  or  the  Court  appoint  persons  resi- 
dent out  of  the  jurisdiction  to  be  sole  guardians  ;  yet  there  is 
nothing  in  the  order  to  prevent  the  Scotch  tutors  and  cura- 
tors from  proposing  themselves  to  be  guardians  together  with 
one  or  more  persons  resident  in  England,  who  might  also  be 
proposed  by  themselves,  approved  of  by  the  Master,  and  ap- 
pointed by  the  Court ;  and  in  the  peculiar  circumstances  of 
this  case  it  may  possibly  appear,  upon  the  inquiry  before  the 
Master,  that  it  would  be  beneficial  to  the  infant  to  have  guar- 
dians both  in  England  and  Scotland. 

One  part  of  the  order  requires  the  Master  to  consider  of  a 
scheme  for  the  residence  of  the  infant ;  and  it  being  supposed 
in  the  argument  that  there  is  some  general  and  inflexible  rule 
binding  the  Court  to  keep  its  infant  wards  within  the  juris- 
diction, it  is  thence  inferred  that  under  this  order  the  Master 
cannot  consider  whether  the  infant  ought  at  any  time 

♦  160    to  be  permitted  ♦  to  reside  in  oi  to  visit  Scotland.     It 

is  undoubtedly  a  general  and  useful  rule  that  an  infant 
ward  is  not  to  go  out  of  the  jignsdiction  without  special  leave, 
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and  in  the  absence  of  special  circumstances ;  but  when  special 
cijrcumstances  occur  —  and  it  may  appear  by  the  Master's  re- 
port that  they  exist  in  this  case  —  the  special  leave  is  always 
given.  There  are  infant  wards  of  the  Court  now  abroad  with 
leave  given,  sometimes  for  the  general  benefit  of  the  infants, 
sometimes  for  the  sake  of  health  or  peculiar  instruction,  and 
even  for  the  sake  of  amusement.  The  infants  who  become 
wards  of  the  Court  of  Chancery  have  indeed  great  and  pecu- 
liar protection,  but  they  are  not  debarred  of  any  freedom  or 
of  any  advantages  which  the  most  eareful,  considerate,  and 
liberal  parent  would  desire  his  child  to  possess. 

Those  who  imagine  that  the  Court  acts  necessarily  upon 
any  fixed  and  inflexible  rules  in  the  management  of  infants, 
appear  to  me  to  forget  the  paternal  and  discretionary  nature 
of  the  jurisdiction,  the  great  care  and  anxiety  with  which 
the  interests  of  the  infant  wards  are  constantly  attended  to, 
the  changes  of  regulation  which  are  so  easily  made  even  from 
day  to  day,  if  required  by  a  change  of  cii'cumstances,  and  the 
extent  to  which  all  technical  and  positive  rules  are  made  to 
bend  to  the  peculiar  circumstances  which  may  be  from  time 
to  time  presented  by  individual  cases. 

I  consider  it  to  be  premature  and  useless  to  speak  of  plans 
of  management,  and  the  consequences  of  them,  or  the  diffi- 
culties of  carrying  them  into  execution,  tiU  the  subject  has 
been  fully  investigated,  and  the  facts  are  ascertained  and 
stated,  and  the  plan  is  proposed  in  the  Master's  report.  But  I 
may  perhaps  be  allowed  to  observe,  that  if  it  should  ulti- 
mately *  appear  most  beneficial  to  the  infant  to  reside  *  151 
sometimes  in  Scotland,  sometimes  in  England,  if  guar- 
dians were  appointed,  some  or  one  of  them  resident  in  Eng- 
land and  some  or  one  of  them  resident  in  Scotland ;  and  if  it 
should  unhappily  beccmie  necessary  to  call  upon  the  Courts  of 
the  two  countries  to  exercise  their  powers,  I  know  of  nothing 
which  would  render  it  impracticable  for  the  English  Court  of 
Chancery  to  order  the  guardian  resident  in  England  to  deliver 
up  the  infant  to  the  guardian  resident  in  Scotland.  And  why 
should  we  doubt  that  the  Scotch  Courts  would  consider  ben- 
eficial to  the  infant  the  same  course  of  management,  which 
▼oi^  X.  ^  [  129  ] 
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upon  evidence  and  consideration  had  been  approved  by  the 
English  Court  of  Chancery;  and,  if  necessary,  order  the 
guardian  resident  in  Scotland,  being  the  tutor  or  curator 
there,  to  deliver  up  the  infant  to  the  guardian  resident  in 
England  ?  I  cannot  anticipate  differences  of  opinion,  or  that 
either  of  the  Courts  would  have  any  difficulty  in  directing 
that  which  would  be  most  beneficial  to  the  infant.  It  is  not 
reasonable  to  suppose  that  the  guardians  to  be  appointed 
under  the  order  will  conflict,  or  t^at  the  Courts  of  the  two 
countries  will  conflict  in  such  a  matter.  It  is  possible  that  in 
carrying  out  any  scheme  difficulties  may  arise,  more  especially 
if  those  whose  duty  it  is  to  concur  in  all  things  for  the  benefit 
of  the  infant  should  refuse  or  neglect  to  do  so.  If  difficulties 
should  occur,  they  must  be  met*as  they  best  may,  by  adopting 
that  course  which  under  the  circumstances  shall  appear  to  be 
for  the  benefit  of  the  infant;^  but  at  present  it  does  not 
appear  to  me  that  there  is  any  difficulty  whatever.  The 
infant  is  here,  and  entitled  to  the  protection  of  the  Court  of 

Chancery ;  and  it  is,  amongst  other  things,  to  be  in- 
♦  162   quired  where   she  ought  to  reside.     *  Whether  she 

ought  to  remain  here  or  to  be  sent  to  Scotland,  it  is 
in  either  case  necessary  to  appoint  a  guardian  who  may  have 
a  legal  control  over  her  person,  to  protect  her  whilst  here,  or, 
if  proper,  to  deliver  her  to  the  person  duly  appointed  to  pro- 
tect her  in  Scotland. 

It  has  been  stated  that  it  would  be  unsafe  and  imprudent 
to  take  the  infant  to  reside  in  Scotland,  and  the  tutors  and 
curators  have  expressed  no  intention  to  remove  her  to  Scot- 
land ;  and  in  this  state  of  things  the  complaint  made  of  this 
order  is  somewhat  singular.  The  tutors  and  curatoi's  seem  to 
say  that  the  infant  ought  to  be  in  England,  where  she  cannot 
be  protected  by  the  Courts  of  Scotland,  which  have  no  juris- 
diction over  her  person  in  England.  At  the  same  time  they 
say  that  she  ought  not  to  be  protected  by  the  Courts  of  Chan- 
cery in  England ;  and  therefore  that  in  the  result  she  ought 
to  be  left  in  England  to  the  care  or  neglect  of  the  tutors  and 
curators  resident  in  Scotland,  free  from  the  control  of,  or  re- 

^  See  Stuart  r.  Bute,  9  H.  L.  Cas.  465,  466. 
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sponsibility  to,  the  laws  relating  to  guardianship  which  pre- 
vail in  either  country. 

My  Lords,  for  the  reasons  which  I  have  stated,  I  am  of 
opinion  the  order  complained  of  ought  to  be  affirmed. 

LoBD  Brougham.  —  I  have  listened  with  the  greatest  atten- 
tion  to  the  arguments  of  my  noble  and  learned  friends,  and  I 
retain  my  opinion.  But  I  desire  to  have  it  distinctly  under- 
stood that  the  argument  on  the  supposed  inconsistency  of  the 
order  with  the  treaty  of  Union  forms  no  part  of  my  reasons ; 
I  disclaim  it  entirely,  and  think  it  puerile  and  absurd.  As 
well  might  it  be  said  to  be  against  the  treaty  of  Union 
that  the  Court  of  Queen's  Bench  should  entertain 
*  an  action  of  asiumpsit  on  a  judgment  of  the  Court  *  158 
of  Session ;  or  that  its  referring  to  and  upsetting  that 
action,  on  the  ground  of  the  parties  having  been  decreed 
against  without  any  notice  of  the  suit,  as  was  once  deter- 
mined in  a  like  action  in  a  West  India  foreign  judgment,  was 
against  the  treaty  of  Union. 

But  I  desire  to  ask  a  question  of  my  noble  and  learned 
friends,  who  have  contended  for  protection  to  infants,  upon 
the  ground  that  an  application  to  the  Great  Seal  will  always 
ensure  the  fullest  liberty  to  the  Scotch  ward.  Will  they  be 
pleased  to  tell  me  this :  Suppose  a  Scotch  ward.  Lady  Loudon 
for  instance,  late  Marchioness  of  Hastings,  twenty  years  of 
age,  but  under  twenty-one,  and  having  Stotch  honours  and 
estates,  were  made  a  ward  of  Court  here,  would  the  Court  of 
Chancery  for  a  moment  listen  to  her  application  for  leave  to 
go  to  Scotland  and  there  marry  the  man  of  her  choice,  and 
make  the  settlement  she  chose  on  him  and  his  issue,  as  the 
settlement  her  Scotch  guardians  chose ;  and  would  she  be 
suffered  to  marry  and  to  settle  as  she  and  they  pleased,  with- 
out leave  first  had  and  obtained  of  the  Court  of  Chancery 
here  ?  This  question  I  desire  to  have  answered  by  those  who 
hold  that  it  makes  no  kind  of  difPerence  in  a  person's  position 
to  be  made  a  ward  of  Court. 

The  judgment  of  the  House  was,  that  the  appeal  be  dis- 
missed, and  the  order  complained  of  affirmed. 
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Mr.  Follett  asked  that  the  costs  of  the  Tespondent  in  the 
appeal  might  be  costs  in  the  cause. 

The  Lord  Chancellor.  *^  The  House  makes  no  order  as  to 
the  costs  of  the  appeal. 
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1839. 

The  Tracy  Peerage. 

Evidence.     Old  Prayer-hooK    Age  of  Handwriting.     Scientific 

Witnesses.     Tombstone.    Inscription. 

The  case  of  a  claimant  to  a  peerage  depending  on  the  genuineness  of  en- 
tries written  in  an  old  prayer-book,  and  dated  1728  and  1729,  several 
witnesses,  whose  occupations  for  a  long  time  made  them  so  conversant 
with  manuscripts  of  different  ages,  that  they  could  take  on  themselves 
to  name  the  period  in  which  any  manuscript  previous  to  the  year  1700 
was  written,  were  all  of  opinion  that  the  entries  were  written  in  the 
early  part  and  before  the  middle  of  the  last  century,  and  at  or  about 
the  period  of  their  dates. 

Held,  that  such  evidence  is  but  small  testimony,  hardly  entitled  to  any 
weight,  especially  as  the  book  containing  the  entries  was  not  satisfac- 
torily identified. 

A  claimant  to  a  peerage,  after  his  case  was  referred  to  the  House  of 
Lords,  and  evidence  taken  on  it,  presented  an  additional  case,  alleging 
an  inscription  on  a  tombstone  in  a  churchyard  in  Ireland  ;  which,  if 
proved,  would  sustain  his  claim.  The  tombstone  could  not  be  produced. 
Several  witnesses  from  the  neighbourhood  swore  positively  that  they 
saw  the  tombstone  and  inscription  about  twenty  years  ago.  There 
was  no  material  discrepancy  in  their  statements,  nor  were  any  wit- 
nesses called  to  contradict  them. 

HMy  that  the  evidence  was  not  smfficient  of  the  existence  of  the  tomb"> 
stone  or  of  the  inscription ;  and  that  the  neglect  of  the  claimant  to 
produce  this  material  part  of  his  case  earlier,  induced  a  suspicion  of 
fraud  ;  which  could  not  be  removed  without  the  production  of  the 
tombstone,  or  of  other  witnesses  of  greater  credit  from  the  neighbour- 
hood. 

(See  other  points  on  eTidenoe,  infra,  pp.  15$  and  1S7, 167  and  173.) 
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May  7;  Jane  18, 1889.    March  21;  May  2, 80;  Jtme  9, 1848. 

A  PETTnoN  was  presented  to  the  House  of  Lords  in  the 
year  1885,  by  Joseph  Tracy,  of  Geashill,  in  the  King's  county, 
in  Ireland,  as  Viscount  Rathcoole,  setting  forth  the  creation 
and  descent  of  the  dignity  of  Baron  and  Viscount  Tracy,  of 
Rathcoole,  in  the  county  of  Dublin,  and  praying  their  Lord- 
ships to  allow  him  to  prove  his  right  to  vote  at  the  election  of 
representative  peers  of  Ireland,  (a)  The  House  referred  the 
petition  to  the  Lords  committees  for  privileges;  but 
before  any  ♦  proceeding  was  taken  thereon,  the  peti-  *  155 
tioner  died.  His  son  and  heir,  James  Tracy,  then  pre- 
sented his  petition  to  his  late  Majesty,  praying  that  it  might 
be  '*  declared  and  adjudged  that  he  was  entitled  to  the  title 
and  honours  of  Viscount  and  Baron  Tracy,  of  Rathcoole,  in 
the  kingdom  of  Ireland.  (6)  That  petition  was  referred  by 
his  Majesty  to  the  Attorney-General  (Sir  J.  Campbell),  and 
with  his  report  annexed  was  referred  by  her  present  Majesty 
to  the  House  of  Lords,  and  by  the  House  to  the  Lords  com- 
mittees for  privileges. 

The  evidence  produced  in  support  of  the  petitioner's  case 
before  the  committee  for  privileges,  at  their  several  sittings 
on  the  7th  May  and  18th  June,  1889,  and  21st  March,  1848, 
—  consisting  of  inrolments,  wills,  registers  of  births  and 
deaths,  pedigrees,  and  monumental  inscriptions,  —  showed 
that,  by  letters-patent  dated  the  12th  of  January,  1642,  Sir 
John  Tracy,  of  Toddington,  in  the  county  of  Gloucester, 
knight,  was  created  Baron  and  Viscount  Tracy,  of  Rathcoole, 
in  the  county  of  Dublin,  in  the  kingdom  of  Ireland,  to  hold 
to  him  and  the  heirs  male  of  his  body :  that  he  was  succeeded 
by  his  only  son  Robert,  second  Viscount  Tracy,  who,  being 
twice  married,  had  by  his  first  wife  seven  sons,  and  by  his 
second  wife  two  sons,  herein  after  mentioned:  that  John, 
the  eldest  of  the  seven  sons,  succeeded  to  the  dignities  on  the 
death  of  his  father  in  1662,  and  was  himself  succeeded  in  the 
year  1687  by  his  eldest  son  WilUam,  fourth  Viscount  and 
Baron  Tracy :  that  this  William  died  in  1712,  leaving  an  only 

(a)  67  Lordfl'  Jour.  189.  (b)  70  Lords'  Jour.  699. 
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son,  Thomas  Charles  Tracy,  fifth  viscount,  who  died  in  1766, 
and  was  succeeded  by  his  eldest  son,  also  named 
*156  Thomas  Charles,  who  died  without  issue  *in  1792, 
when  the  titles  devolved  on  his  half-brother,  the  Rev. 
Dr.  John  Tracy,  seventh  viscount ;  upon  whose  death,  with- 
out issue,  his  only  surviving  brother  Henry  Leigh  Tracy 
became  eighth  and  last  Viscount  and  Baron  Tracy,  and  died 
in  1797,  leaving  an  only  child,  a  daughter,  afterwards  the 
wife  of  Mr.  Charles  Hanbury,  who  thereupon  took  the  name 
of  Tracy,  and  has  been  lately  created  Lord  Sudeley. 

The  only  points  worth  notice  that  occurred  in  the  reception 
of  the  above  evidence  were  the  following  :  — 

1.  The  incumbent  of  the  united  parishes  of  Doddington 
and  Didbrooke,  in  Gloucestershire,  being  too  old  and  infirm 
to  attend  the  committee  with  the  registers,  his  curate  for 
Doddington  produced  the  registers  of  both  parishes,  saying, 
on  cross-examination,  that  he  was  curate  of  the  one  parish 
only,  and  had  the  joint  custody  of  the  register  thereof  with 
the  incumbent ;  that  the  two  parishes  had  separate  registers, 
kept  in  the  same  iron  chest ;  and  that  there  was  another 
curate  for  Didbrooke  parish. 

To  an  objection  taken  by  the  Attorney-General,  that  the 
witness  was  not  connected  with  Didbrooke,  the  counsel  for 
the  claimant  submitted,  and  said  he  would  on  a  future  .day 
produce  that  register  by  the  curate  of  Didbrooke ;  and  he 
did  so. 

2.  The  inrolment  of  the  letters-patent,  dated  18th  of 
Charles  1  (1642),  creating  the  dignity  in  Sir  John  Tracy, 
being  produced  by  a  clerk  from  the  record  office  in  the  Rolls 
chapel,  the  committee  inquired  whether  search  had  been 
made  for  the  original.  The  counsel  for  the  claimant  answered 
that  the  letters-patent  could  not  be  in  the  possession  of  the 
claimant,  nor  in  any  possession  to  which  he  could  get  access : 

he  did  not  inherit  any  property  from,  nor  was  he 

*  157    *  personal  representative  of,  the  last  viscount;   and 

therefore  he  had  no  muniments  to  refer  to,  nor  was 

he  entitled  to  search  among  the  muniments  in  the  possession 

of  those  who  have  the  family  property. 
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The  committee  then  received  the  inrolment,  and  an  exam- 
ined copy  thereof  was  given  in  and  read. 

3.  Mr.  King  produced  from  the  Heralds'  College  a  book 
containing  a  pedigree,  among  others,  of  the  Tracys,  signed  by 
two  persons  of  that  name.  He  described  it  as  the  original 
visitation-book  of  the  county  of  Gloucester,  taken  in  1623  by 
William  Camden,  Clarenceux  King-at-Arms,  in  pursuance  of 
a  commission  of  visitation  granted  to  him  by  James  1.  The 
book  had  no  title-page  or  date,  nor  did  Camden's  name  ap- 
pear in  it ;  but  it  appeared  from  an  inrplment,  before  received 
in  evidence,  that  a  commission  of  visitation  was  granted  to 
him  the  1st  of  James  1,  and  there  was  no  doubt  that  he 
was  Clarenceux  King-at-Arms  and  living  in  1623.  The  book 
was  numbered  C.  17,  and  had  the  same  appearance,  in  all 
respects,  as  the  other  visitation-books  in  the  college,  of  prior 
and  subsequent  dates,  —  as  those  numbered  C.  16  and  C.  18. 
The  pedigrees  in  book  C.  17  had  the  date  1623. 

The  Attorney"  General  objected  to  the  reception  of  this 
book,  without  prejudice  to  its  being  offered  again  if  further 
evidence  could  be  given  of  its  authenticity ;  and  the  counsel 
for  the  claimant  withdrew  it,  but  afterwards,  on  the  produc- 
tion of  certain  wills  supplying  such  evidence,  the  Attorney- 
General  withdrew  his  objection,  and  the  pedigree  was 
received. 

The  further  evidence  taken  at  the  sittings  of  the  committee 
on  the  2d  and  30th  May,  1843,  showed  that,  in  1797,  all  the 
male  descendants  of  Robert,  the  second  Viscount  and 
Baron  Tracy,  by  his  first  *wife,  were  extinct,  and  *158 
therefore  the  succession  to  the  dignities  opened  to  his 
male  descendants  by  the  second  wife ;  by  whom,  as  before 
stated,  he  had  two  sons,  namely,  Robert  Tracy  and  Benjamin  ; 
that  this  Robert  was  a  member  of  the  Middle  Temple,  called 
to  the  bar  in  1673,  and  appointed  a  Judge  of  the  Court  of 
Common  Pleas,  at  Westminster,  in  1700;  that  he  retired 
from  the  bench  in  1726,  and  died  in  1735,  at  the  age  of 
eighty  years. 

The  petitioner  sought  to  derive  his  descent  directly  from 
Judge  Tracy;  and  his  statement  was  this:  that  the  Judge 
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had  three  sons :  first,  Robert,  who  died  withont  issue ;  second, 
Richard,  who  left  an  only  son,  who  died  without  issue,  —  all 
which  was  clearly  proved; — and  third,  William;  that  this 
William,  whom  the  petitioner  claimed  for  his  ancestor  (his 
great-grandfather),  settled  in  Ireland,  having  incurred  his 
father's  displeasure  by  mairying  a  Miss  Mary  O'Brien, 
daughter  of  a  merchant  in  Dublin ;  that  by  his  said  wife 
he  had  two  sons,  James  Tracy  and  Timothy,  both  bom  in 
Dublin  in  1729  and  1730  respectively ;  after  which  he  re- 
moved with  them  and  their  mother  to  a  place  called  Ross, 
in  the  King's  county,  and,  dying  there  in  1734,  was  buried  in 
Castlebmck,  in  the  Queen's  county;  that  his  eldest  son, 
James,  lived  at  Gurteen,  in  the  parish  of  G^ashill  before 
mentioned,  and  died  there  in  1794,  leaving,  besides  other 
issue,  the  first  mentioned  petitioner,  Joseph  Tracy,  his  eldest 
son,  the  father  of  this  claimant. 

To  prove  that  the  Judge  had  a  son  named  William  (which 
was  one  of  the  diflSculties  of  the  case),  the  register  of  St. 
Andrew's,  Holborn,  was  produced,  showing  an  entry,  dated 
the  22d  of  February,  1698,  of  the  baptism  of  "  William,  son 

of  Robert  Tracy,  Esq.,  and  Ann,  in  Tuck's  Court ; " 
*  159   but  there  was  no  *  proof  that  this  Robert  Tracy  was 

the  Robert  who  became  the  Judge.  Reference  was 
also  made  to  a  statement  in  ^^  The  Baronetage  of  England, 
by  Arthur  Collins,"  published  in  1720,  that  Mr.  Justice 
Tracy  had  three  sons :  Robert,  Richard,  and  William,  then 
living ;  but  this  statement  was  not  admissible  in  evidence. 
A  family  prayer-book  was  next  produced,  containing  the  fol- 
lowing entries ;  on  the  title-page  :  — 

**  Jame8  O'Brien,  September  Ist,  1780 ; " 

and  on  the  other  side  of  that  page :  — 

"  Married  in  Dublin,  April  17th,  1728,  William,  son  of  the  Honour- 
able Robert  Tracy  (late  one  of  the  English  Judges),  to  Mary,  daughter 
x>f  Mr.  James  O'Brien,  mercBant." 

<*  James  Tracy,  their  eldest  son,  bora  January  27ih,  1729." 

•*  Timothy  Tracy,  second  eldest,  bom  June  26th,  1730." 
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And  on  page  89  of  the  same  book,  on  the  backs  of  two 
copper-plates :  — 

*^  This  book  belonged  to  my  grandfather,  James  O'Brien,  afterwards 

to  my  father  William  Tracy,  who  was  an  EngliiAiman  :  it  contains  the 

entry  of  his  marriage,  and  the  births  of  my  elder  brother  James,  and  my 

own.    I  now  gi^e  it  to  my  nephew,  Joseph  Tracy,  of  Geashill. 

*«  Ooole,  Af^^t  10th,  1796. 

"Timothy  Tbact." 

A  second  printed  case,  laid  by  the  claimant  before  the 
committee  by  leave  of  their  Lordships,  contained,  in  addition 
to  the  above  statements,  a  reference  to  an  inscription  on  a 
tombstone,  which  was  stated  to  have  formerly  stood  in  the 
burial  ground  of  Castlebrack,  in  the  Queen's  County,  and 
wa^  as  follows :  — 

*'£rected  by  Mary  Tracy,  to  the  memory  of  her  husband  William 
Tracy,  Esq.,  late  of  Ross,  in  the  King's  County,  the  third  son  of  the 
Honourable  Robert  Tracy,  late  one  of  the,  Judges  of  the  Common  Fleas 
in  England,  who  departed  this  life  the  15th  October,  1734." 

And  on  the  2d  of  May,  1843,  several  witnesses  were 
*  examined  respecting  this  tombstone  inscription,  and  *  160 
also  the  entries  in  the  prayer-book.  First,  as  to  the 
prayer-book  produced  from  the  custody  of  the  claimant,  Mrs. 
Mary  Atkin,  examined  by  the  Solicitor- General^  who  was  then 
counsel  for  the  claimant  together  with  Sir  ffarris  Nicolcu^  (a) 
gave  her  testimony  to  this  effect :  — 

She  said  she  was  serenty-^ix  years  of  age,  was  the  widow  of  an  engineer 
and  machine-maker,  who  died  in  1831 ;  was  herself  an  Irishwoman, 
daughter  of  a  farmer,  and  was  brought  up  a  dresa-maker.  She  knew, 
aad  often  worked  for  a  Mrs.  Tracy,  who  liyed  in  Exchequer  Street,  Dub* 
lin,  and  used  to  deal  for  goods  at  Mrs.  Tracy's  brother's,  Mr.  O'Brien, 
a  wooUen-draper  in  Dublin.  Sh/^  often  heard  Mrs.  Tracy  speak  of  her 
husband's  family,  and  tiiat  her  husband  was  the  sou  of  the  Honourable 
Robert  TVacy,  a  Judge  in  England.  That  was  in  1786,  the  year  before 
Mrs.  Tracy  (fied,  she  being  then  about  eighty  years  of  age.    Mrs.  Tracy 


(a)  At  the  sittings  of  the  committee,  in  1839,  Sir  F,  Pollock,  Mr, 
Hedley,  and  Mr,  Gibson^  were  counsel  to  the  claimant.  But  now  Sir  F. 
Pollock,  being  her  Majesty's  Attorney-General,  attended  on  behalf  of  the 
Crown. 
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used  to  say  that  she  believed  the  cause  of  the  neglect  of  herself  and  her 
husband  by  his  family  was,  because  he  married  her,  a  tradesman's 
daughter.  She,  on  one  occasion,  produced  to  witness's  father,  in  the 
presence  of  witness,  a  prayer-book  with  entries  of  her  marriage  and  her 
children's  births  ;  witness  never  saw  that  book  since ;  Mrs.  Tracy  had 
been  a  widow  for  several  years;  her  son,  James  Tracy,  sometimes  came  to 
her  from  the  country,  with  his  wife  and  son  Joseph.  The  prayer-book 
being  handed  to  the  witness,  she  said  it  was  the  same,  or  very  like  the 
book  she  saw  with  Mrs.  Tracy  ;  and  after  reading  aloud  the  entries  in 
the  first  page,  she  said  they  were  the  same  she  saw  fifty-seven  years  ago. 

A  great  many  questions  were  put  to  the  witness  by  the  Attorney-Gen- 
eral and  by  several  peers,  chiefly  with  a  view  to  test  her  memory  and 
credit.     From  some  of  her  answers,  it  appeared  that  since  her  husband's 

death,  in  1831,  she  supported  herself  in  London  by  needlework  and 
*  161   monthly  nursing.     How  *  she  came  to  be  a  witness  was,  by  having 

read  in  a  newspaper  an  advertisement  for  any  old  person  who  knew 
a  family  of  the  name  of  Tracy,  in  Dublin,  fifty-seven  years  ago.  ,She 
answered  that  advertisement  by  letter,  and  then  Mr.  Tracy  called  on  her. 
Sir  Frederick  Madden,  examined  by  the  Solicitor-General^  and  ques- 
tioned by  several  Lords,  said  he  was  assistant-keeper  and  keeper  of  the 
department  of  manuscripts  in  the  British  Museum,  from  the  year  1828  ; 
and  that,  from  the  great  mass  of  manuscripts  of  various  sorts  and  of 
different  periods  that  passed  through  his  hands  in  his  office,  he  had  ac- 
quired such  a  knowledge  of  handwriting  as  to  consider  himself  able  to 
give  his  opinion  of  the  age  of  any  writing  that  came  before  him.  The 
entry  in  this  book,  now  shown  to  him,  had  been  submitted  to  his  inspec- 
tion before  by  Mr.  Tracy  (the  claimant),  and  he  saw  no  reason  why  it  should 
not  have  been  written  at  or  near  the  period  of  the  last  date  in  the  page 
(1780).  The  handwriting  appeared  to  him  to  be,  and  he  was  of  opinion 
that  it  was,  the  handwriting  of  that  period.  It  was  the  character  of  the 
handwriting  that  was  then  common  among  men  of  some,  not  high,  edu- 
cation ;  he  would  not  call  it  a  good  hand,  but  a  fair  hand  for  the  period, 
from  the  way  in  which  the  capital  letters  were  formed.  He  had  been  ac- 
customed to  see  a  great  many  letters  written  in  Ireland  as  well  as  in 
England  about  that  period.  It  was  from  the  general  character  of  the 
handwriting  he  judged.  He  thought  there  was  considerable  difference 
between  the  writing  in  Ireland  and  the  writing  in  Fngland  at  that  period. 
He  doubted  whether  the  entry  in  the  corner  of  the  title-page,  *^  James 
O'Brien,  September  Ist,  1730,"  was  written  by  the  same  hand  that  wrote 
the  entry  in  the  next  page.  He  doubted  it  from  a  comparison  of  the  form 
of  some  of  the  letters  Tpointing  them  out),  though  there  was  some  re- 
semblance ;  but  he  considered  it  was  a  different  hand,  the  letters  O,  and  p, 
and  B  are  formed  differently.  If  those  entries  were  shown  to  him  without 
any  date,  he  should  say  they  were  written  in  the  first  half  of  the  last 
century.  He  could  not  fix  any  particular  period  to  a  particular  writing, 
particularly  after  the  year  1700  ;  it  would  depend  on  the  grade  of  the 
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writer.    He  could  know  the  handwriting  of  Pope,  Swift,  and  of  Ad- 
dison, as  well  as  he  knew  his  own.     There  was  no  resemblance 

*  between  theirs  and  the  handwriting  of  these  entries  ;  these  were  *162 
in  the  character  of  handwriting  of  a  person  of  an  inferior  grade  in 
education  to  Pope  or  Swift ;  it  was  not  the  hand  of  a  man  much  accus- 
tomed to  write,  for  it  was  not  a  current  hand,  but  a  set  hand.  He  should 
say  it  was  not  the  handwriting  of  a  highly  educated  man  like  Pope  or 
Swift,  but  of  a  man  who  received  a  fair  education. 

Cross-examined  by  the  Attorney-General, — Witness  should  say  de- 
cidedly this  was  not  the  handwriting  of  the  latter  part  of  the  eighteenth 
century  or  of  the  last  ten  years.  The  character  of  the  writing,  particu- 
larly of  the  numerals,  would  be  against  such  a  supposition  ;  all  the  figures 
are  made  large.  He  judged  from  the  character  and  general  appearances  ; 
and  spoke  to  the  best  of  his  belief.  He  could  not  point  out  any  particular 
letter  which,  by  its  shape,  indicated  that  it  might  not  have  been  written 
by  a  schoolboy  within  the  last  ten  years.  Of  handwriting,  since  the  year 
1700,  there  was  great  difficulty  in  fixing  the  period ;  but  none  as  to 
writings  previous  to  1700.  If  the  writings  were  genuine,  he  had  no  doubt 
that  alphabets  might  be  made  of  each  period  before  1700,  but  not  since. 
He  never  made  any  such  alphabet,  but  he  had  no  doubt  one  could  be 
made,  particularly  of  the  age  of  Queen  £lizabeth  ;  but  after  the  seventeenth 
century  writings  varied  so  much  there  might  be  difficulty.  He  could  not 
point  out  any  single  letter  in  these  entries  that  had  any  tendency  to  fix 
them  to  the  year  1728  or  1729  ;  it  was  from  their  general  appearance  that 
he  judged  of  their  age.  He  should  say  that  the  writing  in  page  39  (a) 
was  written  by  a  person  not  so  well  educated  as  tlie  writer  of  the  other 
entries,  and  that  it  was  not  of  the  same  period  ;  but  the  pages  were  so 
dirty  it  was  difficult  to  give  a  decided  opinion. 

Being  then  re-examined  by  the  Solicitor-General ^  witness  said  the 
ordinary  handwriting  of  a  person  of  ordinary  education  in  the  present 
time  was  entirely  different  from  the  writing  of  persons  of  the  same  rank 
in  the  last  century  ;  and  a  person  of  skill  looking  at  handwriting  might 
tell,  without  comparison  of  the  shapes  of  the  letters,  whether  it  ^as  of 
one  century  or  the  other ;  and  such  a  person  would  at  once  say  that 
these  entries  could  not  have  been  written  within  the  last  fifty 

*  years.     From  their  whole  appearance,  he  should  take  them  to  be   *  163 
of  the  first  part  of  the  last  century. 

Sir  Thomas  Phillips,  next  examined  in  respect  of  these  entries,  said  he 
had  much  acquaintance  with  the  handwriting  of  different  periods,  —  hav- 
ing been  for  some  years  so  conversant  with  researches  in  ancient  written 
documents  as  to  be  able  to  ascertain  the  difference  between  the  hand- 
writings of  various  periods.  He  had  in  his  possession  a  valuable  collec- 
tion of  manuscripts  of  different  times,  aud  was  well  acquainted  with  the 


(a)  See  the  account  of  that  writing,  infra,  pp.  167,  168. 
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character  of  the  writmg  of  the  earlier  part  of  the  last  century.  Looldiig 
at  these  entries  he  should  say  —  speaking  generally  from  the  character 
of  the  handwriting  —  that  they  were  of  the  handwriting  not  of  the  earlier 
part,  but  of  the  middle  of  last  century,  or  between  1740  and  1750. 

Cross-examined  by  the  Attomep^GeneraL  —  Witness  said  the  general 
charactos  of  the  letters  were  altogether  different  from  any  thing  lately 
written.  From  the  general  appearance  of  the  writing  and  of  the  book, 
and  the  paper  of  the  book,  he  would  assign  them  to  the  middle  of  last 
century.  He  could  not,  however,  say  decidedly  that  there  was  any  thing 
in  the  shape  or  appearance  of  the  letters  of  the  writing  inconsistent  with 
the  supposition  that  it  might  have  been  written  within  the  last  ten  yearn 
by  a  schoolboy  who  had  ¥mtten  for  eight  or  nine  years,  or  a  person  who 
did  not  write  amnning  hand.  He  did  not  think  (in  answer  to  a  Lord)  it 
could  be  the  writing  of  a  gentleman  of  education,  bom  in  1692. 

Mr.  Thomas  Davis,  examined  by  Sir  H,  Nicol<u^  said  he  had  been  in 
the  Prerogative  OiBoe  for  thirty-one  years,  employed  in  taking  care  of  the 
manuscript  books  there.  He  had  examined  the  entry  in  this  book  before ; 
and  his  impression  then  and  at  the  present  time  was,  that  it  was  the 
writing  of  the  dates  it  purported  to  bear  (1729  and  1730). 

On  cross-examination  by  the  Attomey^General,  he  said  he  could  ndt 
point  out  any  word  or  letter  in  the  entry  which  differed  from  the  writing 
of  a  schoolboy  in  the  present  age  who  had  not  acquired  a  running  hand.  He 
thought  the  figures  were  different  from  a  schoolboy's  of  the  present  time. 

The  counsel  for  the  claimant,  after  giving  proof —  by  pro- 
duction of  the  register  of  the  parish  of  St.  Andrew's, 
•  164  *  Dublin  —  of  the  burial  of  "  Widow  Tracy,  13th 
September,  1787,"  and  also  examining  witnesses  to 
show  that,  after  diligent  search,  no  register  was  found  of  the 
period  of  her  marriage  with  William  Tracy,  proceeded  then 
to  examine  witnesses  to  the  alleged  inscription  on  the  tomb- 
stone which  his  said  widow  was  said  to  have  erected  to 
his  memory  in  Castlebrack  burial-ground,  in  the  Queen^s 
C5ounty :  — 

Patrick  Culleton  said  he  was  aged  seventy,  a  fanner  of  twenty-four 
acres  for  two  lives  or  twenty-one  years,  under  Sir  C.  Coote  ;  was  bom 
and  resident  all  his  life  within  two  miles  of  Castlebrack  ;  used  to  remark 
a  tombstone  there  with  the  words  on  it :  **  Erected  by  Mary  Tracy,  in 
memory  of  her  husband  William  Tracy,  the  son  of  an  English  Judge," 
with  more  words  which  he  did  not  recollect ;  saw  it  repeatedly  from  fdtj 
years  ago  till  about  twenty  years  ago,  since  which  he  did  not  see  it,  be- 
cause it  was  not  there  since  ;  it  was  broken  in  three  or  four  places  when 
he  used  to  see  itb    The  burial-ground  was  an  open  place  by  the  roadside, 
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for  cock-fighting  and  pushing-stones  to  see  which  was  the  strongest  man, 
and  a  fair  for  horses  and  cows.  That  is  the  way  the  tombstones  were 
broken  ;  for  when  the  pushing-stones  were  shoved,  they  could  not  help 
falling  on  the  tombs.  This  tombstone  was  lying  on  the  ground,  the  two 
ends  higher,  being  cracked  across  the  middle.  There  is  no  church  there 
at  all,  nor  in  the  parish,  but  there  is  a  minister.  Mr.  Kemmis,  five  miles 
distant.  Witness  knew  James  Tracy,  who  had  lived  at  Gurteen,  four 
miles  from  Castlebrack,  and  died  forty  years  ago,  and  was  buried  in 
Castlebrack,  by  the  side  of  this  tombstone.  There  were  several  other 
Tracys  buried  at  Castlebrack.  Witness's  attention  was  first  directed  to 
the  tombstone,  fifty  years  ago,  by  a  friend  named  Tracy.  They  were  at 
a  cock-fight  one  Sunday  night ;  as  they  were  walking  about,  waiting  for 
the  cocks,  this  friend  said,  ^*  Come  over  here,  Paddy,  and  I  will  show  you 
the  son  of  an  English  Judge,  who  was  buried  here."  Many  of  us  were 
surprised  what  brought  the  son  of  an  English  Judge  there. 

The  witness  being  cross-examined  by  the  Attorney-General  for 
Ireland  (who  on  this  occasion  attended  for  the  Crown  *with  the  *165 
Attorney- General  for  England),  said  he  just  owed  one  and  a  half 
year's  rent ;  there  was  always  a  running  gale.  He  was  cousin  of  the 
claimant's  mother  ;  would  not  account  him  ungrateful  if  he  became 
Viscount  Tracy,  and  did  not  pay  these  arrears  of  rent.  He  had  heanl 
sometimes  of  tombstones  being  put  as  hearthstones,  but  never  said  to  any- 
body that  this  tombstone  **  was  in  Miles  Macavoy's  hearth,  with  its  face 
down,  but  no  writing  on  it,"  nor  any  thing  of  that  kind.  There  are  Pro- 
testants as  well  as  Roman  Catholics  in  the  parish  ;  some  Tracys  there  are 
of  one  religion,  some  of  the  other,  and  not  of  the  family  of  Tracy  the 
claimant. 

Martin  Heagney,  another  farmer  from  the  parish  of  Castlebrack, 
forty-six  years  of  age,  said  he  knew  the  churchyard  all  his  life,  and  re- 
membered an  inscription  on  a  tombstone  :  *^  Erected  by  Mary  Tracy  to 
the  memory  of  her  husband  William  Tracy,  late  of  Ross,  in  the  King's 
County,  son  to  Judge  Tracy,  of  England."  It  was  twenty-four  or 
twenty-five  years  since  he  saw  the  tombstone  ;  it  was  then  broken  across 
the  inscription,  but  a  good  deal  of  it  could  be  read.  It  used  to  be  talked 
about,  and  wondered  at,  that  a  Judge's  son  should  come  to  be  buried 
there. 

Patrick  Quarter  said  he  was  aged  seventy,  a  labourer,  from  Kennyhinch, 
four  miles  from  Castlebrack,  which  he  knew  well  for  forty-five  years,  up 
to  twenty  years  ago.  He  described  the  burial-ground,  tombstone,  and 
inscription  as  the  two  former  witnesses  did  ;  and,  in  answer  to  the  Attor- 
ney-General's cross-examination,  said,  that  about  six  weeks  ago  Mr. 
Tracy  applied  to  him,  as  being  the  oldest  man  in  the  place,  whether  he 
recollected  the  tombstone  of  William  Tracy,  the  son  of  the  English  Judge; 
and  he  told  him  all  he  knew,  and  then  was  brought  here. 

John  Behan,  another  labourer,  and  Denis  Moran,  a  farmer, 
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from  near  Castlebrack,  spoke  to  the  same  effect  as  the  former 
witnesses. 

All  these  witnesses  were  cross-examined  at  great  length, 

with  a  view  of  testing  their  credit,  and  also  of  suggesting  to 

the  committee  that  there  were  several  gentlemen  of  in« 

•  166   telligence  and  respectability  residing  *  in  the  neigh- 

bourhood of  Castlebrack,  who,  if  the  alleged  tombstone 
and  inscription  had  ever  existed,  might  be  easily  produced  to 
give  a  satisfactory  account  of  them. 

The  committee  adjourned  to  the  30th  of  May,  to  give  the 
claimant  time  to  bring  over  other  witnesses  ;  and  he  on  that 
day  produced  the  following :  — 

Barrakie  Lowe  Tarlton  said  he,  and  his  family  before  him  for  200 
years,  lived  at  Killee,  in  the  King's  County;  he  had  property  of  his  own, 
and  rented  a  farm  under  Earl  Digby ;  was  a  lieutenant  in  the  yeo- 
manry, a  common  juryman  at  assizes,  and  a  grand  juryman  at  sessions. 
He  lived  withiu  two  miles  of  Castlebrack ;  knew  the  burial-groimd  for 
fgrty  years  ;  had  relations  buried  there.  In  1812  he  accompanied  his 
uncle  to  the  burial-ground  ;  his  uncle  was  about  erecting  a  new  tomb- 
stone to  his  family  ;  and  while  looking  about  there  he  discovered  this 
tombstone  of  the  Tracys,  and  by  his  desire  witness  rubbed  the  face  of  it 
with  dock-leaves,  and  then  they  saw  the  inscription  mentioning  the  stone 
to  be  erected  by  Mary,  the  beloved  wife  of  William  Tracy,  a  son  of  a 
Judge  in  England,  the  Honourable — could  not  say  whether  Robert  or 
Richard.  —  an  English  Judge,  or  one  of  the  English  Judges.  One  comer 
of  the  stone  was  broken  ofiE,  and  it  was  cracked  in  the  centre,  and  half  in 
the  ground,  half  over.  Saw  the  same  stone  a  year  after,  when  part  of  it 
was  gone,  but  some  part,  with  the  inscription,  remained.  His  uncle  had 
taken  down  the  inscription  in  pencil,  and  witness  took  a  copy  of  that  at 
home  in  wTiting,  but  not  knowing  it  would  ever  be  wanted,  took  no  care 
of  it ;  had  it  in  his  possession  twenty  years,  but  on  searching  for  it  after- 
wards could  not  find  it.  His  uncle  kept  the  pencil  copy  in  his  pocket  for 
the  two  or  three  days  he  was  with  witness. 

Patrick  Boyne,  a  farmer,  living  on  his  own  property,  a  50/.  freeholder, 
from  near  Castlebrack,  said  he  saw  the  tombstone  and  read  the  inscrip- 
tion in  1813,  and  again  in  1816,  but  not  since  ;  it  was  more  broken  in 
1816  than  in  1813. 

The  Rev.  John  Dunn,  curate  of  KiUahee,  eight  miles  from  Castle- 

*  167   brack  ;  was  first  there  in  1825  ;  it  was  very  badly  *  fenced  ;  any 

one  might  enter  and  remove  the  gravestones.     There  was  a  sex- 
toness,  who  took  no  care  of  the  place. 

June  9,  1843. 

The  evidence  having  been  closed,  the  Solicitor' General  was 
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called  upon  to  sum  up  for  the  claimaut,  and  was  informed 
that  he  need  not  trouble  himself  with  any  part  of  the  evidence 
except  that  by  which  it  was  attempted  to  show  that  the 
claimant  was  descended  from  Judge  Tracy. 

The  Attorney"  General  asked  leave  first  to  read  a  statement 
made  in  February,  1886,  by  Joseph  Tracy,  the  present  claim- 
ant's father,  who  had  then  a  petition  before  the  House.  He 
also  referred  to  an  affidavit  made  by  one  William  Carroll  in 
support  of  the  present  claim.  These  had  been  laid  before  the 
late  Attorney-General,  and  were  annexed  to  his  report  on  the 
table  of  the  House,  and  therefore  might  be  read.  The  im- 
portance of  them  now  is,  that  they  give  a  direct  contradiction 
to  the  statements  of  Mrs.  Atkin  respecting  her  conversation 
with  Mrs.  Tracy  about  the  prayer-book,  in  1786.  The  first 
printed  case  laid  by  the  claimant  before  the  House  agreed 
with  what  is  stated  in  these  documents. 

The  committee  were  of  opinion  that  these  documents,  being 
representations  made  by  the  claimant,  and  coming  before  the 
committee  through  him,  became  evidence,  and  might  be  read 
as  proposed. 

The  material  passages  in  the  statement  of  Joseph  Tracy 
were  as  follows:  — 

I  was  principally  reared  by  my  uncle,  the  late  Timothy  Tracy,  of  Coole. 
On  the  lOtb  August,  1796,  he  gave  me  a  prayer-book,  which  he  told  me 
he  received  from  his  mother,  Mary  Tracy,  otherwise  O'Brien,  in  or  about 
the  year  1748  ;  and  that  the  entry  of  her  marriage,  and  the  births  of  her 
eldest  son  James  and  her  second  son  Timothy  Tracy,  was  written 
in  the  first  page  by  her  husband,  William  Tracy,  who  *  was  the  *  168 
youngest  of  three  sons  of  the  Honourable  Robert  Tracy,  an  Eng- 
lish Judge,  &c.;  and  that  the  book  formerly  belonged  to  her  father, 
James  O'Brien.  And  the  writing  in  p.  39,  dated  10th  of  August,  1796, 
and  signed  Timothy  Tra^y,  was  written  by  my  said  uncle  in  my  presence, 
&c.    In  1815 1  gave  this  book  to  my  eldest  son  James,  &o. 

The  material  parts  of  William  Carroll's  affidavit  of  the  4th 
of  July,  1836,  were  these :  — 

*  He  recollected,  when  he  was  only  seven  years  old,  his  father  and 
mother  living  in  the  parish  of  Killoughy,  in  the  King's  County,  having 
about  seven  acres  of  land  ;  that  his  mother's  maiden  name  was  Ann 
Tracy,  and  her  brothers  were  James  and  Timothy  Tracy  ;  that  William 
Tracy  and  Mary,  their  father  and  mother,  had  been  then  dead  some  time  ; 
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that  said  William  died  first ;  that  deponent  recollected,  at  the  time  he 
was  twelve  years  of  age,  his  uucle  Timothy  coming  home  from  the  Ger- 
man wars,  and  giving  deponent's  mother  money  to  pay  her  rent ;  that 
Timothy  was  after  that  clerk  in  the  general  post-office,  became  agent  to 
Lord  Boyne,  and  afterwards  to  Mr.  Smyth,  of  the  county  of  Westmeath, 
from  whom  he  obtained  freehold  land  at  Coole,  where  he  settled  and  died; 
that  for  many  years  Timothy  used  to  send  money  quarterly  to  deponent's 
mother  in  letters,  sometimes  by  post  and  sometimes  by  hand,  and  de- 
ponent used  to  read  and  answer  them ;  that  deponent's  mother  died  in 
1797  or  1798,  and  his  uncle  Timothy  in  1799,  at  Coole  aforesaid.  De- 
ponent also  recollected  his  uncle  James  Tracy,  and  that  he  had  a  farm 
from  Lord  Digby,  at  Gurteen,  Geashill,  King's  County,  and  used  to  come 
with  his  wife  and  son  Joseph,  who  was  about  deponent's  age,  to  his 
mother's;  that  deponent's  mother  and  uncle  James  used  on  those  occa^ 
sions  to  talk  about  their  family.  They  used  to  say  that  Judge  Tracy  had 
three  sons ;  that  William,  the  youngest,  came  to  Dublin  and  married 
Mary  O'Brien,  and  went  into  partnership  with  Mr.  O'Brien,  her  father  ; 
but  failing  in  basiness  in  17^  or  1731,  William  Tracy  and  his  wife,  with 
their  two  sons  James  and  Timothy,  went  to  Lanelly,  in  the  King's 
County,  and  settled  on  Lord  Boyne's  estate.    That  deponent  used 

♦  169   to  hear  them  say  William  Tracy  •  died  there  in  1734,  and  was 

buried  at  Castlebrack  ;  and  that  Mary  Tracy,  the  widow,  lived 
until  in  or  about  the  year  1750,  and  that  she  was  buried  at  Castlebrack.  De- 
ponent recollected  the  death  of  James  Tracy  in  1794,  and  his  being  buried 
at  Castlebrack,  leaving  Joseph  and  two  younger  sons ;  and  deponent 
was  ever  afterwards  intimately  acquainted  with  Joseph, and  knew  his  son 
James  (the  claimant).  Deponent  went  in  1796  to  see  his  uncle  Timothy 
Tracy,  at  Coole,  and  stayed  two  days  with  him,  during  which  they  had 
talk  of  the  family.  Timothy  said  he  would  go  to  London  as  soon  as  he 
was  able,  to  look  after  the  property  of  Judgd  Tracy,  for  his  nephew 
Joseph  ;  that  Judge  Tracy  had  three  sons,  Robert,  Richard,  and  Wil- 
liam. Deponent  saw  a  prayer-book  at  Timothy's  house  on  a  desk  ;  and 
Timothy,  seeing  deponent  looking  at  it,  said  that  it  was  his,  Timothy's, 
mother's  gift ;  that  it  was  his  father's  prayer-book  and  hers,  and  that 
she  told  him  to  take  care  of  it,  and  to  keep  it  in  memory  of  his  father 
and  her;  that  it  contained  the  entry  of  her  marriage  to  William  Tracy,  and 
the  births  of  her  two  sons.  Deponent  looked  at  the  book,  and  read  dis- 
tinctly the  entry  of  William  Tracy's  marriage,  and  the  births  of  his  two 
sons,  James  and  Timothy,  in  the  first  page.  Timothy  told  deponent  that 
his  mother  told  him  that  entry  was  in  the  handwriting  of  her  husband, 
William  Tracy.  That  was  the  first  time  deponent  saw  the  prayer-book, 
but  he  saw  it  afterwards  with  Joseph,  son  of  James  Tracy,  and  knew  it 
when  he  saw  it ;  and  Joseph  told  deponent  that  he  received  it  from  his 
uncle  in  August,  1796.  Deponent  saw  his  uncle's  writing  in  page  39  of 
said  book,  dated  August  10.  Deponent  went  again  to  his  uncle  Timothy 
ia  1798.     His  uncle  then  said  he  had  given  said  prayer-book  to  his  nephew 
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Joseph  Tracy.    And  deponent  says  the  prayer-book  now  produced  is  the 
identical  book  which  he  saw  with  his  uncle  Timothy. 

The  Lord  Chancellor,  addressing  the  Solicitor-General,  re- 
peated that  it  appeared  to  the  committee  that  the  part  of  the 
case  requiring  observation  was  the  evidence  by  which  the 
claimant  attempted  to  show  that  the  Judge  was  his  ancestor. 

*  The  Solicitor' Q-enercU  then  proceeded :  I  assume,  *  170 
then,  on  the  part  of  the  claimant,  that  there  is  a  por- 
tion of  his  pedigree  which  is  free  from  question ;  namely,  that 
the  title  is  deduced  to  the  eighth  viscount,  who  died  without 
issue  in  the  year  1797.  Assuming,  also,  that  the  descendants 
of  the  first  marriage  of  the  second  viscount  have  been  extin- 
guished, by  the  evidence  before  your  Lordships  the  question 
is,  whether  the  claimant  has  shown  his  descent  from  the 
Judge  of  the  Common  Pleas,  who  was  the  eldest  son  by  a 
second  marriage  of  the  second  Viscount  Tracy  ?  Our  case  is, 
that  Robert,  the  Judge  of  the  Common  Pleas,  had  three  sons, 
Robert,  Richard,  and  William.  Your  Lordships  have  seen 
that  in  the  claimant's  printed  case  there  is  a  quotation  from 
a  work  (a)  —  which  I  cannot  read  as  evidence — mentioning 
the  existence  of  the  three  sons  in  that  order  by  their  names, 
and  stating  them  to  be  living  at  the  time  of  the  publication 
of  that  work  in  1720.  We  have  now  to  show  legal  evidence 
of  that  fact,  or  at  least  evidence  that  shall  satisfy  your  Lord- 
ships of  the  truth  of  that  statement. 

With  respect  to  the  two  eldest  of  the  Judge's  sons,  the  cer- 
tificates of  their  baptisms  are  not  before  your  Lordships,  but 
there  is  the  certificate  of  the  baptism  of  the  third,  William, 
in  February,  1692.  It  is  produced  by  the  present  rector  of 
the  parish  of  St.  Andrew,  Holborn.  That  William  is  stated, 
in  the  work  to  which  I  have  referred,  to  have  been  the 
youngest  son  in  1720 ;  and  the  documentary  evidence  has 
proved  the  existence  of  the  two  eldest  sons,  Robert  and  Rich- 
ard, and  their  having  died  leaving  no  issue. 

Now,  with  regard  to  the  will  of  Robert,  the  Judge, 
—  •  taking  first  that  part  which  is  supposed  to  press    *  171 

(a)  Collins's  Baronetage  of  England,  vide  ante^  p.  159. 
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most  against  the  claim ;  namely,  that  there  is  no  mention 
of  William  in  the  Judge's  will,  nor  in  the  wills  of  Richard, 
or  Richard's  son,  —  these  are  the  only  documents  of  that 
time  relating  to  the  family  in  England  which  have  been  put 
in  ;  and  in  those  documents  there  certainly  is  no  reference  to 
a  son  William.  Robert,  his  fetther,  has  by  his  will  left  his 
property  in  rather  an  extraordinary  way.  He  first  of  all 
leaves  it  to  Robert  his  grandson,  the  son  of  Richard.  The 
first  limitation  is  to  Robert  the  grandson,  and  the  heirs  of  his 
body,  and  then  in  remainder  to  Ann  the  testator's  daughter, 
the  wife  of  Thomas  Wyld,  for  life,  with  remainder,  not  to 
her  children  or  to  her  heirs,  but  to  Robert  Pratt,  and  to  the 
heirs  male  of  his  body ;  and  then,  in  case  of  failure  of  issue 
of  Robert  Pratt,  he  gives  the  estate  back  to  the  heirs  of  the 
body  of  Ann  Wyld,  with  an  ultimate  limitation  to  his  own 
right  heirs. 

Some  question  occurred  before  your  Lordships  with  regard 
to  his  not  mentioning  his  son  Richard  in  the  will,  though  he 
left  his  property  to  the  son  of  that  Richard.  There  is  no  dis- 
tinct evidence  before  your  Lordships  as  to  the  time  when 
Richard  died ;  and  therefore  I  do  not  lay  any  stress  upon  the 
omission  of  his  name,  because  he  might  have  been  dead  when 
that  will  was  made. 

Now,  undoubtedly  the  non-mention  in  the  will  of  a  son  of 
the  name  of  William  is  presumptive  evidence  against  the  fiact 
of  his  having  any  such  son  at  that  time  ;  and  the  only  mode 
in  which  it  can  be  accounted  for  is  one  which  is  consistent 
with  the  whole  case  of  the  claimant ;  namely,  that  the  son 
had  married  beneath  his  condition  in  life,  had  quarrelled  with 
his  father  and  family,  and  had  left  this  country  ;  that 
*  172  he  had  been  *  cast  off  altogether  from  the  family  here, 
and  that  his  father  had  left  his  property  to  the  other 
sons  who  had  not  displeased  him,  and  had  altogether  disin- 
herited this  son.  If  that  account  be  true,  it  would  be  suffi- 
cient to  rebut  the  presumption  arising  from  the  omission  of 
William's  name  in  the  will.  The  ultimate  limitation  in  the 
will  to  the  Judge's  right  heirs  would  have  embraced  any  of 
his  descendants,  and  William  of  course,  if  he  existed. 

With  regard  to  the  omission  of  William's  name  in  Rich- 
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ard's  will,  upon  whioh  aldo  streBd  is  liaid,  it  affords  no  argu- 
ment whatever  against  the  case  of  the  claimant,  because  the 
will  of  Richard  provides  only  for  his  own  wife  and  son,  and 
takes  no  notice  of  any  brother,  nor  of  his  sisters,  or  of  any 
collateral  relative ;  and  yet  it  is  certain  that  at  the  date  of 
that  will  Richard's  eldest  brother  was  living,  and  also  his  sis- 
ters, and  their  children,  though  the  will  does  not  take  any 
notice  of  them. 

Then,  with  regard  to  the  will  of  Richard's  son,  he  leaves 
his  property  to  a  cousin  and  his  heirs.  That  affords  pre^ 
sumptive  proof  that  he  died  withoift  any  issue.  Therefore 
the  whole  of  the  descendants  from  Uie  Judge  by  his  elder 
sons,  Robert  and  Richard,  have  failed  upon  the  death  of  the 
son  of  Richard. 

That  being  the  state  of  the  case  in  England,  observation  is 
now  to  be  made  with  regard  to  William,  the  third  son  of  the 
Judge.  Assuming  for  a  moment  that  the  baptism  at  St.  An- 
drew's, Holborn,  in  1792,  which  is  unaccounted  for  in  any 
other  way,  and  which  seems  not  likely  to  relate  to  any  other 
person,  relates  to  the  son  of  the  Judge, — "  the  son  of  Robert 
Tracy,  Esq.,  and  Ann,  his  wife,  in  Tuck's  Court," — there  is 
no  trace  to  be  found  in  England  of  the  burial  or  marriage 
of  that  William,  although  numerous  registers  have 
*  been  searched  for  that  purpose.  Then,  there  being  *  178 
no  trace  to  be  found  of  him  after  his  birth  in  England, 
the  question  arises  whether  or  not  there  is  evidence  to  satisfy 
your  Lordships  that  he  had  removed  from  this  country  to 
Ireland.  Now,  our  statement,  according  to  tradition,  is,  that 
he  was  married  in  Dublin.  I  do  not  know  whether  the  affi- 
davit of  Carroll,  to  which  my  learned  friend  has  referred,  con- 
tains any  thing  on  that  subject.  I  have  not  seen  it  before. 
I  could  not  put  it  in  evidence,  though  it  is  admissible  in  evi- 
dence against  the  claimant,  who  laid  it  before  the  Attorney- 
General. 

Lord  Campbell.  —  Any  document  laid  by  a  claimant  before 
the  Attomey-Oeneral,  and,  with  his  report,  referred  to  the 
House,  becomes  evidence. 
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The  Attamey' General  read  the  passages  before  extracted 
from  Carroll's  affidavit,  with  emphasis  on  the  passage  stating 
that  Mrs.  Tracy  died  in  1750 ;  which  he  said  was  thirty-six 
years  before  Mrs.  Atkin's  imaginary  conversation  with  her  in 
Dublin. 

The  Solicitor- O-eneral  proceeded :  To  me  that  affidavit 
appears  to  be  strongly  corroborative  of  the  evidence  which 
has  been  given  at  the  bar ;  it  is  really  no  contradiction  at  all 
of  Mrs.  Atkin.  She  states  that  t^he  saw  this  book  with  Mrs. 
Tracy  a  year  before  her  death.  According  to  her  statement, 
Mrs.  Tracy  was  buried  at  the  Round  Church  in  Dublin.  By 
the  certificate  of  the  burial  of  Mrs.  Tracy,  she  appears  to 
have  been  buried  there  in  the  year  1787.  Mrs.  Atkin  had  a 
conversation  with  her  in  Dublin  in  1786.  My  learned  friend 
refers  to  the  evidence  of  Carroll,  for  the  purpose  of  contra- 
dicting that.  Carroll's  statement,  as  I  get  it  from  my  learned 
friend,  is  that  he,  being  a  near  relative  of  this  family,  was 

acquainted  with  Timothy  Tracy,  who  was  his  unde ; 
*  174    *  that  he  saw  in  his  possession,  prior  to  the  year  1796, 

this  prayer-book,  and  that  he  saw  the  entries  in  it. 
My  learned  friend  says  that  is  contradictory  to  the  statement 
made  by  Mrs.  Atkin,  who  says  it  was  in  the  possession  of 
Mrs.  Tracy  in  the  year  1786 ;  whereas,  according  to  the  state- 
ment of  CarroU,  it  was  in  the  possession  of  Timothy  Tracy  in 
the  year  1796.  No  doubt  it  was,  and  the  facts  and  both  state- 
ments are  perfectly  consistent.  There  is  an  entry  at  p.  89. 
(He  read  it  as  above,  p.  159.)  Is  that  at  all  inconsistent 
with  the  fact  of  this  book,  which  according  to  his  (Timothy's) 
statement  belonged  to  William  Tracy,  being  in  the  possession 
of  his  widow  till  her  death?  There  is  no  inconsistency;  on 
the  contrary,  it  directly  confirms  the  statement  of  Mrs.  Atkin, 
and  also  the  statement  of  Carroll,  that  he  saw  it  in  the  posses- 
sion of  Timothy  prior  to  1796,  and  afterwards  in  the  posses- 
sion of  Joseph,  to  whom  Timothy  gave  it.  There  is  one 
apparent  contradiction  ;  namely,  that,  according  to  the  state- 
ment  of  Carroll,  Mrs.  Tracy  died  in  1750, — a  fact  of  which  he 
could  have  no  knowledge  whatever,  and  his  statement  before 
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the  Attorney-General  was  only  that  he  believed  it  to  be  the 
fetct;  and  there  is  the  register  of  her  burial  produced,  and 
the  statement  of  Mrs.  Atkin  that  she  was  living  in  1786,  and 
buried  in  1787.  So  far  as  my  learned  friend  calls  that  a  con- 
tradiction, it  is  a  contradiction.  There  is  the  statement  of 
Carroll's  belief  that  she  died  in  1750 ;  there  is  a  positive  oath 
that  she  was  living  in  1786,  and  that  is  confirmed  by  the  cer- 
tificate of  her  burial  in  1787 ;  but  there  is  no  contradiction  to 
the  prayer-book  being  in  possession  of  the  widow. 

I  know  nothing  of  the  witness  examined  before  the  late 
Attorney-General,  whether  he  was  examined  vivd  voce  or 
how.  But  with  reference  to  the  evidence  of  Mrs. 
*  Atkin,  she  has  been  cross-examined  at  great  length,  *  176 
and  it  is  for  your  Lordships  to  state  whether  or  not 
there  is  any  thing  in  her  testimony  or  manner  of  giving  it  to 
induce  your  Lordships  to  say  that  she  has  committed  perjury 
at  your  Lordships'  bar.  I  have  had  some  experience  in  the 
examination  of  witnesses,  —  many  of  your  Lordships  have 
had  much  more, — and  I  cannot  call  to  mind  any  thing  in  the 
demeanour  or  the  mode  in  which  that  witness  answered  the 
questions  put  to  her,  to  induce  any  one  to  suppose  that  she 
was  not  stating  the  truth.  She  described  her  situation  in 
life,  a  respectable  one ;  and  she  appeared  to  be  a  respectable 
woman.  She  had  lived  in  this  country  many  years.  She 
was  deposing  to  a  fact  which  had  taken  place  in  Ireland  be- 
fore she  left  it ;  to  a  conversation  which  had  taken  place,  and 
to  her  seeing  this  book  prior  to  her  leaving  Ireland.  What 
is  there  to  show  that  she  was  misstating  t^ie  fact  ?  (He  then 
read  the  whole  of  her  evidence  from  the  printed  minutes.) 

There  is  another  observation  to  be  made  on  the  prayer-book. 
We  have  called  before  your  Lordships  certain  witnesses  for 
the  purpose  of  deposing  to  the  appearance  of  handwriting. 
That'is  evidence  to  which  I  neither  on  this  nor  on  any  other 
occasion  would  say  any  implicit  credit  is  to  be  given  ;  for  I 
think  parties  are  very  likely  to  make  mistakes  as  to  the  date 
or  age  of  handwriting ;  but  I  think  that  evidence  extremely 
valuable  in  this  respect,  that  there  is  nothing  in  the  character 
of  the  handwriting  of  this  entry  at  all  inconsistent  with  the 
date  which  it  purports  to  bear. 
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LoBir  Campbell.  —  Tour  second  .witness  as  to  the  hand- 
writing says  he  considers  it  impossible  that  that  could  be  the 
handwriting  of  a  peison  bom  in  1692. 

Lord  Chancellob.  —  Yes,  he  said  that  oertainlj. 

*  176       *  LoBD  Bbougham.  —  It  is  in  tbs  evidence  of  Sir  T. 
Phillips :  ^^  Do  you  think  that  that  could  be  the  hand- 
writing of  a  gentleman  of  education  who  was  bom  in  the  year 
1692  ?  "  —  «  No,  I  do  not  think  it  could." 

The  Lobd  Chancellob.  —  I  think  he  said  also  that  it  might 
be  the  handwriting  of  a  person  living  in  1730. 

Lobd  Campbell.  —  That  it  might  be  the  handwriting  of  a 
person  living  in  1730,  but  not  of  a  person  bom  so  long  ago  as 
the  seventeenth  century. 

Lobd  Brougham.  "—  He  is  asked,  ^'  You  assign  to  this 
writing  a  period  from  1740  to  1750?"  His  answer  is, 
*^  About  the  middle  of  last  century."  To  be  sure  a  per- 
son bom  in  1692  might  have  beei^  living  in  1750 ;  he  would 
be  only  fifty-eight  yea9:8  of  ^e:  but  he  would  retain  the 
character  of  the  writing  as  he  learned  and  practised  writ- 
ing when  a  boy.  I  do  not  think  this  evidence  is  much  to 
be  depended  upon. 

The  Solicitor' General,  —  It  is  dear  that  his  impression 
was,  that  it  was  written  by  a  person  about  the  date  he  ex- 
pressed ;  though  when  he  was  asked  whether  it  was  likely  to 
be  the  writing  of  a  person  bom  in  1692,  he  might  feel  some 
doubt. 

The  Lobd  Chancellob.  —  I  think  the  utmost  effect  of  that 
evidence  is,  that  it  amounts  to  nothing  further  than  that  the 
writing  is  not  inconsistent  with  the  date. 

Lobd  Bbougham. —  That  there  is  nothing  on  the  book 
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which  is  inconsistent  with  the  date ;  but  a  great  deal  of  ob* 
serration  arises  upon  the  view,  I  think. 

The  ScUcilop-ChnerdL  —  The  witnesses  called  for  this  pur- 
pose are  persons  oonstantly  in  the  habit  of  examining  into 
these  matters.  The  first  of  them,  Sir  F.  Madden,  stated 
very  positively  his  beUef  that  it  was  the  writing  of  that 
period. 

♦  Lord  Brougham.  —  I  do  not  think  Sir  P.  Madden  *  177 
a  very  strong  witness,  though  he  was  very  zealous. 

The  Solicitor-Ghneral.  —  Those  witnesses  could  have  no 
interest  in  the  matter,  my  Lord. 

Lord  C ahpbeix. — Certainly  not ;  but  then  they  are  wit- 
nesses on  one  side,  and  I  am  very  sorry  to  say  that  respecta- 
ble witnesses  are  apt  to  form  a  strong  bias.  Those  witnesses 
did,  in  my  opinion,  give  very  extraordinary  evidence. 

The  Lord  Chancellor.  —  He  (Sir  F.  Madden)  says,  "  I 
see  no  reason  to  the  contrary."  That  is  about  the  extent 
of  it. 

Lord  Brougham.  —  It  is  small  testimony. 

The  Solicitor' O-enercU.  —  At  all  events  the  evidence  is  of 
this  value,  that  those  witnesses  who  are  conversant  with 
the  writing  of  the  time,  and  not  only  with  the  writing  but 
with  the  appearance  of  the  documents  of  the  time,  were  of 
opinion  on  looking  at  this  book  that  the  writing  was  of  the 
date  which  it  purported  to  be,  and  that  the  entry  was  a 
genuine  entry.  The  prayer-book  may  be  stated  to  have  long 
belonged  to  the  family ;  I  am  not  aware  of  any  observation 
arising  upon  the  face  of  the  book. 

Lord  Brougham.  —  WiU  you  read  the  entry  ? 

The  Solicitor^  General.  —  **  Married  in  Dublin,  April  17th, 
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1728,  William,  son  of  the  Honourable  Robert  Tracy,  late 

one  of  the  English  Judges,  io  Mary,  daughter  of  Mr.  James 

O'Brien,  merchant.'* 
^^  James  Tracy,  the  eldest  son,  bom  January  27th,  1729." 
^*  Timothy  Tracy,  the  second  eldest,  bom  January  20th, 

1730." 

Lord  Brougham.  —  That  is  all  written  at  the  same  time. 

The  Solicitor^  General,  —  It  appears  so.  Your  Lord- 
*  178  ships*  have  the  evidence  of  Mrs.  AtMn;  you  have 
the  affidavit  of  Carroll ;  and  there  is  this  evidence,  to 
which  I  have  called  your  Lordships'  attention,  as  to  the 
appearance  of  the  writing,  and  of  the  book  itself,  which  is 
produced  from  Mr.  Tracy's  possession ;  and  it  wiU  be  for 
your  Lordships  to  say  what  weight  is  to  be  given  to  that 
testimony.  The  book  does  not  stand  alone,  for  there  is 
another  matter  in  evidence,  the  tombstone,  to  which  there 
have  been  many  witnesses. 

Lord  Campbell.  —  Either  the  prayer-book  or  the  tomb- 
stone would  be  sufficient,  if  the  evidence  of  either  was  satis- 
factory. 

The  Lord  Chancellor.  —  I  think  Mrs.  Atkin  never  saw 
the  book  but  once,  and  then  it  was  put  in  her  hand  for  a 
minute.  This  took  place  fifty-seven  years  ago ;  and  when 
she  was  examined  by  the  attorney  for  the  claimant,  she  says 
he  never  produced  the  book  to  her.  She  never  saw  it  till 
she  was  at  the  bar,  and  then  having  a  glance  at  it,  she  said 
she  thought  it  was  the  same  book  and  the  same  handwriting. 
I  think  that  is  what  she  states.  I  am  sure  I  should  find  it 
very  difficult  to  speak  to  the  identity  of  a  book  or  inscrip- 
tion at  such  a  distance  of  time. 

Lord  Campbell.  —  I  do  not  think  she  speaks  to  the  iden- 
tity of  the  book. 

The  Lord  Chancellor.  —  She  says  it  was  of  the  same  size 
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and  colour.    That  is  all  the  evidence  to  the  identity  of  the 
book.    She  may  be  mistaken  with  respect  to  the  book. 

The  Solicitor' Q-eneral.  —  With  regard  to  the  other  head  of 
evidence,  the  inscription  on  the  tombstone ;  that  rests  upon 
a  great  quantity  of  evidence  admitted  at  your  Lordships' 
bar. 

Lord  Campbell.  —  According  to  the  evidence  at 
the  *  bar,  when  did  this  tombstone  first  come  to  the   *  179 
knowledge  of  the  claimant  ? 

The  Solicitor- General,  —  I  do  not  think  there  is  any  evi- 
dence of  that. 

The  Lobd  Chancellor.  —  There  was  no  evidence  before 
the  Attorney-General  upon  that  tombstone. 

Lobd  Sudelet.  —  Nor  any  mention  of  it  in  the  case  in  the 
year  1889. 

_  » 

Lobd  Campbell.  —  As  the  evidence  now  stands,  does  it 
appear  when  that  first  came  to  the  knowledge  of  the  claim- 
ant? 

The  Solicitor-  Q-eneral.  —  I  am  not  aware  that  it  does,  my 
Lord. 

The  Lobd  Chancellob.  —  I  am  quite  satisfied  that  it  does 
not. 

The  Solicitor' G-eneraL  —  I  will  call  your  Lordships*  atten- 
tion to  the  evidence  upon  that  head.  Your  Lordships  recol- 
lect a  very  respectable  clergyman  and  several  other  witnesses, 
who  spoke  to  the  nature  of  the  churchyard  where  this 
tombstone  was.  It  appears  to  have  been  a  very  unprotected 
place,  and  it  is  in  evidence  that  from  time  to  time  tombstones 
were  taken  away  by  the  people  of  the  stirrounding  country : 
a  person  of  the  name  of  Macavoy  is  particularly  mentioned 
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as  having  taken  away  some  of  those  tombstones  for  the  pur- 
pose of  buflding.  We  have  generally  very  conflicting  evi- 
dence upon  the  subject  of  tombstone  inscriptions,  as  in  the 
Leigh  Peerage. 

The  Lord  Chancellor. — There  was  conflicting  evidence 
in  that  case,  certainly. 

The  Solicitor^  O-eneral.  —  A  great  deal.  Witnesses  were 
there  called  to  prove  that  a  monument  existed  in  a  particular 
place,   and  persons  acquainted  with  the  place  were  then 

called  to  contradict  that  testimony ;  and  it  is  certainly 
*  180   worthy  of  observation  in  *  this  case,  that  when  we 

are  told  of  a  great  number  of  persons  Uving  round 
this  place,  rather  as  a  reflectipn  on  our  not  calling  any  re- 
spectable witnesses,  there  has  been  no  contradiction  of  any 
sort  to  this  statement  with  regard  to  the  monument.  No 
less  than  seven  witnesses  have  spoken  to  the  inscription.  It 
was  recollected  £or  this  reason,  that  it  was  a  matter  which 
excited  considerable  attention  that  there  should  be  buried  in 
the  churchyard  of  Oastlebrack,  in  Ireland,  the  son  of  a  Judge 
in  this  country.  Persons  having  been  asked  to  note  that 
fact,  and  the  inscription  being  impressed  upon  their  minds, 
they  are  able  therefore  to  state  to  your  Lordships  that  they 
did  see  such  a  monument  with,  such  inscription  at  the  time. 

Tie  Solicitor- Q-eneral^  after  reading  from  the  printed  evi- 
dence the  examination  and  cross-examination  of  the  wit- 
nesses to  the  tombstone  (the  substance  of  which  has  been 
before  stated)^  and  explaining  what  appeared  obscure  or 
confused  in  their  testimony,  said  they  were  all  respectable 
persons,  speaking  positively  on  their  oath  to  this  inscription. 
There  was  no  evidence  given  to  contradict  them;  no  at- 
tempt made  even  to  discredit  them,  or  to  show  that  they 
were  not  worthy  of  belief.  There  was  no  discrepancy  in 
their  evidence,  further  than  those  slight  differences  in  their 
recollection  of  the  whole  of  the  long  inscription,  such  as 
proved  them  to  be  witnesses  of  truth.  It  would  be,  there- 
fore, for  their  Lordships  to  say,  whether  they  would  come  to 
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the  condusioii  that  those  witnesses,  unshaken  and  uncontra- 
dieted,  were  guilty  of  perjury ;  because,  if  they  were  not 
guilty  of  perjury,  they  did  clearly  prove  that  there  was  an 
inscription  on  a  tombstone  in  the  churchyard  of  Castle- 
brack,  stating  that  William  Tracy,  who  is  claimed 
*  to  be  the  ancestor  of  the  claimant,  was  the  son  of  a  *  181 
Judge  of  England ;  which  is  evidence  on  which  any 
tribunal  would  act,  finding  no  trace  of  the  marriage,  death, 
or  burial  of  that  individual  in  England,  but  finding  in  Ire- 
land this  evidence  of  a  monumental  inscription  and  record 
of  his  being  die  son  oi  an  English  Judge.  He  therefore 
submitted,  that  unless  the  Attorney-General  was  prepared  to 
offer  some  evidence  to  copitiadict  these  witnesses,  the  case  of 
the  claimant  was  made  out. . 

Lord  Campbell.  —  Can  you  afford  any  explanation  why 
the  inscription  on  the  tombstone  was  not  brought  forward  till 
so  late  ?  It  i^pears  in  the  Attomey-Oeneral's  report,  which 
is  lying  on  the  table,  and  to  which  their  Lordships  will  refer, 
that  no  such  evidence  was  laid  before  him  in  1886,  nor  was  it 
brought  before  the  House  in  1838,  when  the  first  case  was 
printed.  I  am  most  anxious  to  hear  any  explanation  why 
this  tombstone  evidence  was  not  brought  forward  at  an  earUer 
period  of  the  proceedings;  for  some  of  these  Traoys  were 
living  at  no  great  distance,  and  this  tombstone  appears,  ac- 
cording to  the  account  of  the  witnesses,  to  have  been  very 
well  known.  The  inscription  is  decisive,  if  genuine,  and 
therefore  one  is  startled  at  least  at  its  not  being  furnished  at 
an  earlier  stage. 

Thb  Lobd  Chancellor.  -^  If  it  was  talked  about,  it  is  ex- 
traordinary it  was  not  brought  forward  by  the  family.  The 
reason  the  witnesses  gave  for  remembering  it  is,  that  it  was 
thought  an  extraordinary  circumstance. 

Lord  Brougham.  <—  So  extraordinary  that  one  of  them  took 
a  copy  of  it  thirty  years  ago. 

Lord  CampbbUj.—- The  evidence  would  have  been  quite 
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decisive,  if  satisfactory.     Why,   then,  should  it  not 

*  182   *  have  been  brought  forward  when  the  claim  was  made 

by  the  father  or  the  son?  It  appears,  by  the  Attorney- 
General's  report,  that  the  case  at  that  time  rested  only  on  the 
prayer-book. 

Lord  Brougham.  —  I  am  not  satisfied  with  what  the  wit- 
nesses say,  that  the  people  living  in  the  neighbourhood  would 
build  houses  with  tombstones  ;  I  think  those  are  the  very  last 
things  they  would  take.  The  Irish  people  regard  all  these 
things  with  too  much  veneration  to  use  them  in  that  way. 

The  Lord  Chancellor.  —  The  claim  has  been  depending 
more  than  seven  years,  and  the  tombstone  is  said  to  have 
been  in  existence  about  fifteen  years  ago. 

Lord  Brougham.  —  And  the  memorandum  taken  by  Mr. 
Tarlton  is  sworn  to  have  been  kept  fifteen  years  after  1818. 
When  the  witness  is  asked,  "  why  did  you  keep  the  memo- 
randum about  the  tombstone  ?  "  he  says,  *^  because  an  uncle 
of  mine  was  connected  with  the  family." 

The  Lord  Chancellor.  —  Ten  years  before  the  claim  it 
was  known,  according  to  the  evidence,  to  many  persons  in  the 
district.  It  is  almost  impossible  that  it  should  not  have 
reached  the  ears  of  these  parties,  if  it  was  true.  There  was 
some  evidence  to  show  that  there  were  gentlemen  living  in 
the  neighbourhood  and  connected  with  the  parish ;  but  no 
attempt  has  been  made  to  produce  them.  That,  it  may  be 
said,  cuts  both  ways ;  but  in  a  claim  of  peerage,  one  would 
expect  the  very  best  evidence  of  such  an  inscription  to  be 
brought  forward  by  the  claimant,  who  is  bound  to  make  out 
his  case.  It  being  now  brought  forward,  it  should  be  ac- 
credited by  persons  of  education  and  character  in  Ireland ; 
such  evidence  would  have  been  very  material.    There 

*  183   was  an  examination  as  to  the  *  names  of  persons  of 

respectability  living  in  the  neighbourhood. 

The  Solicitor^  Q-enerid*  —  In  the  examination  of  the  first  wit-. 
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ness,  the  Attorney-General  for  Ireland  referred  to  such  per- 
sons. From  that  description  of  examination,  I  thought  it 
referred  to  persons  whom  he  meant  to  produce.  The  witness 
Quarter  is  asked,  *^  How  many  priests  are  there  belonging  to 
the  chapel  of  Cloncundeny? — Three."-  Then  he  is  asked, 
*^  Do  you  know  any  other  gentleman  living  in  the  neighbour- 
hood, who  was  living  there  twenty-five  years  ago  ?  — Yes,  Mr. 
Meredith."  "  Is  he  a  gentleman  ?  —  A  gentleman  farmer." 
**  Was  he  resident  there  twenty  or  twenty-five  years  ago  ?  — 
Near  where  I  live  now."  "  When  you  left  Casilebrack, 
twenty-five  years  ago,  when  you  saw  the  tombstone,  were 
there  any  gentjemen  resident  there  who  are  now  Uving?  — 
The  son  of  Mr.  Mackavoy  was  there."  "  Is  he  alive  still  ?  — 
Tes."  **  Is  there  any  other  gentleman  of  that  neighbourhood, 
besides  Mr.  Mackavoy,  who  was  there  twenty-five  years  ago  ? 
—  There  is  Mr.  Delany."  "  How  near  to  the  churchyard  does 
he  live?  —  Two  miles,  or  a  mile  and  a  half?"  "Did  he 
ever  go  to  the  churchyard?  —  Yes."  "He  is  still  alive?  — 
Yes." 

LoBD  Bbouoham.  —  There  were  in  Ireland  means  to  have 
got  the  most  respectable  persons,  who  are  thus  vouched  to 
have  been  living  there  twenty-five  years  ago,  and  who,  there- 
fore, must  have  recollected  the  tombstone  if  it  was  there. 
One  respectable  man  who  was  known  in  the  country,  some 
neighbouring  gentleman,  would  have  been  quite  invaluable. 

The  Lord  Chancellor.  —  The  question  is,  whether,  in  a 
case  of  peerage,  we  can  safely  act  upon  this ;  we  are  here  as 
a  jury. 

The  Solicitor"  Q-eneral.  —  I  do  not  apprehend  there  is 
any  distinction  between  such  witnesses  as  are  *  adverted  *  184 
to  by  one  of  your  Lordships  and  Patrick  Boyne.    I 
should  have  said  that  he  is  a  witness  to  whom  his  Lordship's 
observation  would  apply. 

Lord  Sudelet.  —  Patrick  Boyne  mentioned  several  gen- 
tlemen, as  Mr.  Warburton  and  Mr.  Newcombe,  and  others. 

[167] 


*18l  CASES  IN  THE  ROUSE  OP  LORDS. 

The  Solieitar^O-eneral.  -—  But  here  are  these  seven  witnesses 
speaking  to  the  fact ;  if  any  one  of  those  respectable  gen- 
tlemen liying  on  the  spot  was  aware  of  that  fact  being  mis^ 
stated,  he  might  have  been  brought  to  contradict  them. 

The  Lord  Chancellor.  —  But  the  affirmative  lies  upon 
you. 

ITie  Solieitor^  QenercU.  —  My  Lords,  there  are  persons  who 
have  a  strong  interest  in  opposing  this  claim ;  and  I  must  say 
it  is  remarkable  that,  if  it  can  be  met,  it  is  not  met. 

The  Lord  Chancellor.  —  We  know  nothing  of  any  parties. 
The  Attorney-Greneral  appears  here  for  the  Crown,  and  our 
duty  here  is  to  advise  the  Crown.  The  case  of  the  claimant 
should  be  made  out  beyond  all  suspicion  or  doubt.  It  is  a 
matter  in  which  we  cannot  retrace  our  steps.  You  may  come 
again  if  you  can  mend  your  case ;  but  if  we  come  to  a  wrong 
conclusion  in  admitting  the  claim,  it  is  final.  However,  the 
question  is,  whether  upon  your  case  we  at  present  are  satis- 
fied with  the  evidence.    I  do  not  think  there  is  sufficient 

* 

evidence  of  the  identity  of  the  book :  I  am  not  convinced  as 
to  the  identity  of  the  book,  depending  upon  tiie  testimony  of 
that  one  witness,  Mrs.  Atkin. 

The  Attorney-  O-eneraU.  —  I  wiU  satisfy  your  Lordship  in  a 
moment ;  I  will  not  trouble  you  with  any  other  evidence  but 

that  relating  to  that  book.  It  is  clear  that  Mary 
*185    O'Brien  died  in  1750;  it  is  so  stated  *in  the  case 

printed  in  1838,  and  her  grandson  (Carroll)  discloses 
that  that  was  the  fact. 

The  Lord  Chancellor.  —  But  then  they  say  that  there  is 
no  certificate  of  burial  in  1750,  and  there  is  in  1787. 

The  Attorney' General,  —  There  is  nothing  to  identify  the 
certificate  which  appears  on  the  evidence,  and  it  is  contra- 
dicted by  the  witness,  who  states  that  his  grandmother  was 
buried  at  Castlebrack  in  1750,  along  with  her  husband. 
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The  Solicitor' General* — Mrs»  Atkin  saya  that  she  was 
buried  at  the  Round  Church  in  Dublin* 

The  Lord  Chancellor.  —  Then  you  produce  a  certificate 
from  the  Round  Church ;  what  are  the  terms  of  it  ? 

The  Solicitor^ General*  —  "Mrs.  Tracy,  widow." 

The  Attorney- General.  — There  are  many  widow  Tracys  in 
Ireland. 

The  Solicitor- General.  —  Carroll,  in  his  statement  before 
the  Attorney-General  in  1886,  states  that,  according  to  his 
belief,  his  grandmother  died  in  1750.  Surely  that  can  be  no 
answer  to  this  certificate,  corroborated  by  the  evidence  of 
Mrs.  Atkin,  who  has  sworn  positively  to  the  fact  that  she  was 
living  in  1786,  and  died  in  1787. 

The  Attorney"  General  read  Carroll's  affidavit  of  the  conver- 
sations he  had  heard  between  his  mother  and  uncle  about 
their  family :  — 

"Deponent  heard  them  also  say  that  their  mother  was 
buried  at  Castlebrack,  in  the  Queen's  County,  with  their 
father."  I'hat  is  the  statement  the  grandson  gives  as  the 
statement  made  in  his  hearing  by  his  uncle,  one  of  the  chil- 
dren of  William  and  Mary.  Against  this  my  learned  friend 
puts  in  the  testimony  of  a  witness,  who  answers  an  advertise- 
ment subsequently  to  the  case  being  on  your  Lord- 
ships' table ;  *  and  your  Lordships  will  find  from  the  *  186 
particular  period  that  it  is  impossible  those  members 
of  the  family  should  not  know  when  their  mother  died,  and 
where  she  was  buried.  This  is  the  case  the  claimant  put  for- 
ward in  1836,  before  the  then  Attorney-General ;  and  in  his  old 
case,  which  your  Lordships  have  upon  your  table,  you  will 
find  this  statement:  "  William  Tracy  (the  Judge's  son)  died 
in  1734,  and  Mary  his  wife,  late  Mary  O'Brien,  in  1750 ;  and 
were  both  buried  at  Castiebrack,  in  the  Queen's  County,  in 
Ireland."  That  is  the  claimant's  own  statement.  Then  he 
takes  another  gentleman  to  conduct  the  case,  a  very  respecta- 
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ble  gentleman  no  doubt,  who,  I  suppose,  had  not  looked  at 
this  with  very  great  attention,  and  who  advertises  for  wit- 
nesses :  and  the  statement  of  the  claimant  himself  being,  that 
Mary  Tracy,  late  Mary  O'Brien,  died  in  1750,  and  was  buried 
at  Castlebrack,  this  witness,  whom  they  procured  in  answer 
to  their  advertisement,  since  the  case  was  on  your  Lordships' 
table,  tells  your  Lordships  that  she  held  a  conversation  with 
Mary  O'Brien  in  the  year  1786,  when,  according  to  the  rep- 
resentation of  the  family,  she  had  been  in  her  grave  thirty-six 
years.  If  my  learned  frie;id  says,  that  all  that  is  capable  of 
explanation,  and  that  the  oath  of  the  witness  Mrs.  Atkin  is  to 
outweigh  this  reputation  in  the  family,  and  not  one  single 
member  of  the  family  being  produced,  from  whom,  if  pro- 
duced, we  should  elicit  that  the  reputation  of  the  family  was 
that  she  had  died  in  1750 ; — all  I  will  say  now  is,  that  that 
is  one  of  the  principal  points  on  which  I  shall  rely  in  replying 
to  my  learned  friend. 

The  Solicitor- O-eneral.  —  If  this  is  all  the  answer  to  my 
case,  I  should  submit  it  is  no  ground  for  your  Lordships  not 

establishing  this  claim.  The  claim  rests  on  the  evi- 
*  187   dence  relating  to  the  prayer-book,  *  and  on  the  evidence 

relating  to  the  tombstone.  I  understand  my  learned 
friend  to  say,  that  notwithstanding  the  questions  put  by  my 
learned  friend  the  Attorney-General  for  Ireland,  as  to  the 
names  of  the  gentlemen  residing  in  the  neighbourhood,  he 
does  not  mean  to  present  any  evidence  from  that  part  of  the 
country  to  contradiet  any  of  those  witnesses.  Now  observe, 
that  if  they  are  persons  well  acquainted  with  that  churchyard, 
as,  according  to  the  statement  to-day  at  the  bar,  there  are 
such  persons,  and  persons  who  have  known  the  circumstances 
relating  to  it,  men  in  a  respectable  situation  of  life,  is  it  not 
remarkable,  that  so' interested  as  some  persons  are  in  resisting 
this  claim,  there  is  no  person  brought  forward  for  the  purpose 
of  giving  any  such  evidence  ?  I  will  not  remark  on  the  obser- 
vation which  fell  from  one  of  your  Lordships,  that  the  ques- 
tion is  between  the  Crown  and  the  claimant;  but  it  is,  I 
apprehend,  an  ingredient  in  your  Lordships'  judgment,  that 
when  there  are  parties  resisting  that  claim,  those  parties  have 
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not  brought  before  your  Lordships  any  evidence  to  contradict 
the  case  on  the  part  of  the  claimant.  Whenever  there  has 
been  evidence  of  this  kind  adduced  on  behalf  of  a  claimant, 
there  has  always  been  evidence  to  contradict  such  statements 
at  your  Lordships'  bar,  and  your  Lordships  have  had  to  de- 
cide between  the  one  side  and  the  other ;  but  here  you  have 
these  witnesses  unshaken  in  cross-examination,  untouched  by 
any  person,  respectable  in  their  station  of  life  and  general 
conduct,  deposing  to  this  fact  at  your  Lordships'  bar,  and 
no  sort  of  contradiction  is  offered  to  them,  and  yet  your 
Lordships  are  called  upon  to  say  that  you  do  not  believe 
them. 

With  regard  to  the  statement  of  my  learned  friend  as 
to  Carroll's  affidavit,  I  conceive  that  it  is  of  no  *  weight.    *  188 
It  is  a  statement  of  tradition,  made  by  a  party  many 
years  afterwards.     He  says  he  heard  it  stated  in  the  family 
that  a  certain  party  died  in  a  particular  year ;  and  the  whole 
objection  to  the  claim  is  to  rest  on  that  mistake  of  the  per- 
son making  that  affidavit.    There  is  no  other  attempt  at  objec- 
tion made,  except  by  saying  that  the  claimant  makes  this 
statement,  proceeding  on  that  affidavit,  part  of  his  printed 
case.     The  claimant  only  copies  the  affidavit ;  and,  proceed- 
ing on  it,  he  puts  down  the  death  of  Mrs.  Tracy  as  in  1750, 
because  Carroll,  in  1836,  says  she  died  in  that  year.    But 
when  you  have  a  witness  who  speaks  to  the  fact  of  having 
seen  her  in  the  year  1786,  in  Dublin,  and  to  conversations 
with  her,  then  are  you  to  believe  that,  or  to  say  that  that 
witness  is  guilty  of  perjury,  because  a  witness,  who  speaks 
from  the  statements  of  others,  states  his  belief  that  she  died 
in  1750  ?     I  humbly  submit  to  your  Lordships  upon  this  evi- 
dence, uncontradicted,  that  the  claimant  has  made  out  his 
case.   We  show  that  the  William  Tracy  buried  at  Castlebrack 
was  the  son  of  an  English  Judge ;  and  if  so,  supported  as 
that  is  by  the  other  parts  of  the  case,  the  claimant  is,  I  sub- 
mit, clearly  entitled  to  this  peerage. 

The  Attorney-  General  again  read  the  greater  part  of  Car- 
roll's affidavit  of  what  he  had  heard  his  mother  and  uncle  say 
about  their  family. 
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The  Lord  Chancellor.  —  I  have  heard  every  part  of  the 
evidence,  and  I  do  not  feel  that  we  can  report  to  the  Crown 
that  the  claimant  has  established  his  case.  I  am  not  satisfied 
as  to  the  identity  of  the  book  to  which  the  witness  speaks ; 
nor  am  I  satisfied  as  to  the  existence  of  the  tombstone.     I 

should,  therefore^  humbly  move  your  Lordships  to  re- 
*  189   solve  that  the  *  case  has  not  been  satisfactorily  made 

out  on  the  part  of  the  claimant. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  ;  I  do  not  think  the  evidence  at  all  satisfactory. 
I  do  not  mean  to  impute  any  perjury  to  Mrs.  Atkin ;  the  con- 
versation she  speaks  to  was  fifty  years  ago ;  she  never  had 
seen  this  prayer-book  since  or  looked  into  it  until  she  saw  it 
at  this  bar.  It  is  a  very  suspicious  circumstance  to  my  mind: 
she  swore  that  when  she  was  examined  by  Mr.  Bourdillon  he 
did  not  show  her  the  prayer-book,  and  that  she  had  not  seen 
it  since  the  year  1786,  before  she  was  brought  here.  To 
my  mind  the  whole  matter  appears  extremely  suspicious ;  and 
when  I  look  at  the  autograph,  —  without  having  the  knowl- 
edge of  Sir  Frederick  Madden,  or  Sir  Thomas  Phillips,  of 
handwriting,  —  I  think  there  is  not  any  thing  more  plain  than 
the  fact  that  this  is  a  schoolboy's  hand.  With  respect,  then, 
to  the  entry  in  the  prayer-book,  in  my  opinion  its  identity  is 
not  established. 

As  to  the  tombstone,  I  entirely  agree  with  my  noble  and 
learned  friend ;  I  think  it  is  exceedingly  dangerous  to  give 
credit  to  the  evidence  of  these  witnesses,  having  been  brought 
forward  at  the  eleventh  hour  and  in  the  urgency  of  the  case, 
when  the  case  had  been  so  long  before  the  Attorney-General : 
and,  under  the  circumstances,  I  do  not  think  it  incumbent 
upon  the  Attorney-General  to  call  witnesses  to  disprove  the 
existence  of  the  tombstone,  when  its  existence  is  proved  only 
by  the  most  unsatisfactory  evidence. 

Lord  Campbell.  —  I  agree  with  my  noble    and  learned 

friends  that  the  claimant  has  not  made  out  his  case ;  and  I 

have  the  strong  conviction  that  the  case  is  founded  in 

*  190    fraud  and  forgery.     Your  Lordships  will  *  observe  that 
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it  waa  necessaiy  that  the  claimant  should  prove  that  the 
person  who  was  undoubtedly  his  ancestor  was  the  son  of  the 
English  Judge.  To  support  that  there  is  not  a  particle  of 
written  evidence.  From  the  baptismal  register  of  William, 
the  son  of  the  Judge,  there  is  no  doubt  the  Judge  had  a  son 
William  ;  but  there  is  not  a  particle  of  evidence  to  show  that 
William,  the  son  of  the  Judge,  was  the  ancestor  of  the  claim- 
ant. There  is  neither  register,  nor  settlement,  nor  .will ;  but, 
on  the  contrary,  the  will  of  the  Judge  is  strong  evidence  to 
show  that  the  Judge  at  that  time  had  no  son  William  alive  ; 
for  in  that  will  he  appears  to  take  notice  of  all  the  members 
of  his  family,  but  takes  no  notice  whatever  of  that  William. 
It  is  suggested  that  William  had  given  him  offence  by  going 
to  Ireland  and  marrying  a  person  of  obscure  station  in  life  ; 
but  that  is  mere  suggestion  ;  there  is  no  evidence  of  it  what- 
ever :  the  mere  circumstance  of  the  Judge  taking  no  notice  of 
William  leads  to  a  very  strong  inference  that  William  had 
died  before  his  father,  and  not  that  he  was  then  alive,  and 
had  children  alive,  according  to  the  evidence  which  is  sought 
to  be  applied  to  him.  (a) 

When  the  case  came  before  the  Attorney-General,  it  was 
rested  wholly  upon  this  prayer-book.  Now,  I  should  say, 
upon  the  whole  appearance,  this  entry  is  a  forgery ;  with  the 
degree  of  knowledge  I  have  acquired  of  handwriting,  that  is 
the  view  I  have  taken  of  the  subject.  The  person  supposed 
to  have  written  this  is  supposed  to  have  been  bom  in  1692. 
There  was  a  witness  (Sir  Frederick  Madden)  who  undertook 
to  say  that  it  was  the  handwriting  of  about  the  middle 
of  the  last  century.  I  do  not  mean  to  throw  *any  *191 
reflection  on  Sir  Frederick  Madden.  I  dare  say  he  is 
a  very  respectable  gentleman,  and  did  not  mean  to  give  any 
evidence  that  was  untrue  ;  but  really  this  confirms  the  opin- 
ion I  have  entertained,  that  hardly  any  weight  is  to  be  given 
to  the  evidence  of  what  are  called  scientific  witnesses ;  they 
come  with  a  bias  on  their  minds  to  support  the  cause  in  which 
they  are  embarked ;  and  it  appears  to  me  that  Sir  Frederick 

(a)  It  was  in  evidence  that  William  Tney,  the  claimant's  ancestor, 
in  ITM  ;  and  that  Judge  Tracy  died  in  1735. 
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Madden,  if  he  had  been  a  witness  in  a  cause  and  had  been 
asked  on  a  different  occasion  what  he  thought  of  this  hand- 
writing, would  have  given  a  totally  different  account  of  it. 
Sir  Frederick  Madden  and  another  witness,  on  the  reference 

ft  ' 

to  the  Attorney-General,  stated  their  belief.  Having  the 
honour  to  hold  the  office  of  Attorney-General  at  the  time 
this  representation  was  made,  I  advised  that  the  case  should 
be  referred  to  your  Lordships ;  and  now  we  have  the  evidence 
of  Sir  Frederick  Madden  and  Sir  Thomas  Phillips  ;  and  they, 
I  think,  instead  of  their  proving  that  this  is  or  could  be  the 
handwriting  of  the  person  supposed  to  have  written  it,  the 
effect  of  the  evidence  taken  altogether  shows  that  this  cannot 
have  been  the  handwriting  of  the  person  supposed  to  have 
written  it ;  and  I  feel  bound  to  suppose  that  this  is  an  attempt 
to  bolster  up  the  case  by  a  forged  document.  Any  other 
evidence  which  there  is,  I  must,  under  those  circumstances, 
view  with  the  greatest  suspicion  ;  for  it  is  not  enough  to  say 
that  they  may  discard  this  ;  that  they  have  a  very  good  case 
without  it. 

My  Lords,  with  reference  to  the  other  part  of  the  case,  I 
was  anxious  to  know  from  the  Solicitor-General  what  plausi- 
ble reason  could  be  assigned  for  the  tombstone  not  being 
brought  forward  at  an  earlier  period.     It  would  appear  that 

this  claim,  first  brought  forward  by  the   claimant's 
*  192    father,  has  been  in  agitation  •  for  ten  or  eleven  years ; 

it  was  before  the  Attorney-General  in  the  year  1836, 
having  been  begun,  I  believe,  in  1832.  If  there  had  been  a 
tombstone  with  this  inscription  on  it,  it  must  have  inevitably 
been  known  to  the  claimant ;  he  would  have  stated  its  exist- 
ence in  the  original  case,  and  brought  it  forward  before  the 
Attorney-General ;  there  is  not  the  slightest  reason  given  for 
its  not  being  brought  forward,  and  I  cannot  help  coming  to 
the  conclusion  that  it  is  brought  forward  finally  on  the  con- 
viction that  without  it  they  could  not  succeed.  It  is  proved 
in  evidence  that  there  are  Tracys  in  that  part  of  Ireland,  but 
who  appear  to  have  been  chiefly  Roman  Catholics.  Accord- 
ing to  the  affidavit  which  has  been  read,  some  of  the  members 
of  this  family  were  residing  in  that  neighbourhood,  and  who, 
therefore,  must  have  been  aware  of  this  inscription  on  the 
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tombstone,  if  it  existed.  I  am  of  opinion  that  the  evidence 
which  has  been  laid  before  your  Lordships  does  not  establish 
the  claim  ;  that  it  is  defective  ;  and  that  the  case  is  attempted 
to  be  supported  by  forgery  and  perjury.  I  have  no  hesitation, 
therefore,  in  concurring  in  the  motion  made  by  my  noble 
and  learned  friend,  that  the  claimant  has  not  made  out  his 
case. 

It  was  then  resolved,  that  the  chairman  hath  not  made  out 
his  claim  to  the  title,  honour,  and  dignity  of  Viscount  and 
Baron  Tracy,  of  Rathcoole,  in  the  kingdom  of  Ireland. 

And  it  was  ordered,  that  the  claimant  do  report  the  said 
resolution  to  the  House. 

The  House  affirmed  the  resolution,  and  the  same  was 
reported  to  her  Majesty. 
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•  198  •IN  COMMITTEE  OF  PRIVILEGES. 

1848. 

The  Fitzwalter  Peerage.^ 

E^dence.    Proof  of  Handwriting,    ProfesHonal  Witness. 

Solicitor, 

On  a  claim  to  an  ancient  peerage,  a  family  pedigree,  product  from  the 
proper  custody,  and  purporting  to  have  been  made  by  an  ancestor  of 
the  claimant  before  the  year  1751,  was  offered  in  eyidence,  on  proof  of 
the  handwriting,  by  a  witness  who  had  been  for  many  years  inspector 
of  franks  and  of  official  correspondence  ;  and  who  said  that,  from  a 
few  inspections  he  had  of  two  or  three  other  documents  which  were 
proved  to  be  of  the  same  ancestor's  writing,  he  had  formed  in  his  mind 
such  a  standcu*d  of  the  character  of  his  handwriting  as  to  be  able, 
without  immediate  comparison  with  those  documents,  to  say  whether 
any  other  document  that  might  be  produced  to  him  was  or  was  not  in 
the  same  handwriting.    Hdd^  that  the  eyidence  was  inadmissible.' 

Heldy  that  the  claimant's  solicitor,  who  said  he  had  acquired  a  knowledge 
of  the  character  of  the  ancestor's  handwriting  from  having  had  occa- 
sion from  time  to  time,  in  the  course  of  his  business  for  the  claimant, 
to  examine  several  deeds  and  other  documents  written  or  signed  by 
the  ancestor,  and  which  came  to  the  claimant  together  with  property 
formerly  belonging  to  that  ancestor,  was  a  competent  witness  to  prove 
the  hand?mting  of  the  pedigree. 

May  9,  1843. 

A  POINT  on  the  admissibility  of  evidence,  somewhat  similar 
to  the  first  point  in  the  preceding  case,  was  decided  a  few 
days  previously  in  another  case,  which  is  still  pending  before 

^  See  post,  946. 

'  See  The  Crawford  and  Lindsay  Peerages,  2  H.  L.  Cas.  557,  558; 
Doe  V.  Suckermore,  5  Ad.  &  £1.  703  ;  Quinsigamond  Bank  v.  Hobbs,  11 
Gray,  250;  Keith  v.  Lothrop,  10  Cush.  453;  Moody  v.  Rowell,  17  Pick. 
490;  Sweetser  v.  Lowell,  33  Me.  446;  Lyon  v.  Lyman,  9  Conn.  55;  State 
V.  Cheek,  13  Ired.  (N.  C.)  114;  Northern  Bank  v.  Buford,  1  Duvall  (Ky.), 
835;  Pratt ».  Rawson,  40  Vt.  183  ;  People  v.  Hewit,  2  Parker,  C.  R.  20  ; 
Sackett  v.  Spencer,  29  Barb.  180  ;  Bank  of  Penn.  v.  Haldeman,  1  Penn. 
161, 178;  Lodge  v.  Phipner,  11  Serg.  &  E.  333. 
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the  committee  of  privileges.  This  was  the  claim  of  Sir  Brook 
William  Bridges,  Bart.,  to  the  barony  of  Fitzwalter,  which 
was  created  by  writ  of  summons  in  the  year  1295,  and  fell 
into  abeyance  in  1756,  on  the  death  of  Benjamin  *Mildmay, 
the  17th  and  last  Lord  Fitzwalter,  without  surviving  issue. 

Mr.  Loftus  Wigram  and  Sir  Harris  Nicolas^  the  claimant's 
counsel,  proposed  to  put  in  evidence  some  family  pedigrees, 
which  were  produced  from  the  proper  custody  ;  —  no  objec- 
tion was  made  to  them  in  that  respect.  They  pur- 
ported to  have  been  made  by  *  Edmund  Fowler,  who  *  194 
was  proved  to  have  died  in  1751.  He  had  stood  in 
the  direct  line  of  the  claimant's  ancestors,  being  the  father  of 
his  grandmother,  one  of  the  coheiresses  to  the  barony,  being 
also  third  son  and,  in  the  events  which  happened,  heir  of 
Frances  Mildmay  (or  Fowler),  who  was  first  cousin  and 
coheir  of  the  said  Benjamin,  last  Lord  Fitzwalter.  So  that  if 
those  pedigrees  could  be  proved  to  have  been  of  the  writing 
of  this  Edmund  Fowler,  they  would  be  admissible  in  evidence 
for  the  claimant,  as*  declarations  made  by  a  deceased  relative 
of  circumstances  respecting  the  state  of  his  family  and  im- 
mediate relatives,  (a)  They  had  been  offered  in  evidence 
before  the  Attorney-General,  on  the  reference  of  the  claim- 
ant's petition  to  him,  but  were  rejected  for  want  of  proof  of 
the  handwriting. 

The  way  in  which  it  was  proposed  now  to  prove  the  hand- 
writing was  this :  first,  by  producing  from  the  prerogative 
office  Mr.  Fowler's  will  —  already  received  in  evidence  for 
other  purposes  —  and  four  other  documents,  which  were 
proved  to  be  of  his  handwriting ;  namely,  a  confidential  let- 
ter written  by  him  to  the  steward  of  his  manor  of  St.  Clear's 
Hall,  Essex ;  another  letter  by  him,  appointing  a  gamekeeper 
within  that  manor ;  a  memorandum  in  an  account  book ;  and 
a  deed  of  settlement  of  property  comprised  within  the  said 
manor.  These  were  produced  from  the  closet  containing  the 
claimant's  family  muniments,  including  the  title-deeds  of  the 
said  manor  and  property,  which  now  belong  to  him  in  right 
of  his  grandmother.     It  was  proved  that  the  deed  of  settle- 

» 

(a)  See  Yowles  v.  Toung,  13  Yes.  p.  143  ei  teq, 
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ment  had  been  repeatedly,  and  very  recently,  acted  upon, 
and  that  all  the  documents  had  the  genuine  signature 

•  195  of  "  E.  Fowler/'  It  was  next  proposed  *  to  prove 
the  identity  of  the  signer  of  those  documents  with  the 

writer  of  the  pedigrees,  by  comparison  of  the  handwriting  of 

the  latter  with  the  signatures  to  the  proved  documents ;  and 

for  that  purpose,  — 

Mr.  Lewis .  Silvester  Clarac  was  examined.  —  He  said,  in 
answer  to  the  questions  put  to  him  by  the  counsel  and  Lords, 
that  he  held  for  eighteen  years  the  office  of  inspector  of  franks 
in  the  General  Post-office;  and  after  the  abolition  of  the 
franking  privilege,  he  had  become  inspector  of  official  corre- 
spondence :  that  he  had  much  experience  in  distinguishing 
the  characters  of  handwriting,  and  was  consulted  on  this 
matter  upon  important  occasions.  Being  then  asked  if  he 
had  examined  the  signatures  of  E.  Fowler  to  three  of  the 
documents,  the  deed,  the  will,  and  the  appointment  of  game- 
keeper, all  which  were  produced  to  him,  he  said  he  had  ex- 
amined the  signature  to  the  will  in  the  prerogative  office 
twice,  and  looked  four  or  five  times  at  the  signatures  to  the 
letter  and  other  documents  of  Edmund  Fowler,  and  to  the 
handwriting  of  the  entries  in  the  account-book  and  of  queries 
on  the  pedigree  of  the  Mildmay  family,  at  the  office  of  the 
claimant's  solicitor ;  and  he  considered  that,  by  the  inspections 
he  had  made,  he  was  so  familiar  with  the  handwriting  of  the 
person  by  whom  these  documents  were  written  or  signed, 
that,  without  any  immediate  comparison  with  them,  he  should 
be  able  to  say  whether  any  other  document  produced  was  or 
was  not  in  the  handwriting  of  the  same  person.  He  believed 
all  these  documents  to  have  been  signed  by  the  same  person  ; 
and  he  did  not  form  his  opinion  merely  from  the  signatures, 
but  more  from  the  general  similarity  of  the  letters,  which,  he 
said,  were  written  in  a  remarkable  character  — 

•196        *  The  Attorney^  Q-eneral^  having  before  objected  to 

the  examination  of  this  witness,  again  submitted  that 

his  evidence  was  not  receivable,  not  being  the  knowledge 

of  handwriting  acquired  by  a  person  in  the  ordinary  course 
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of  business,  giving  him  a  practical  acquaintance  with  the 
writing  of  a  particular  person.  The  rule  of  admitting 
professional'  skill  in  handwriting  had  been  carried  too  far, 
and  ought  not  to  be  extended.  The  Courts  of  Law  were 
accordingly  becoming  more  strict.  This  witness  was  not 
familiar  with  the  handwriting,  which  he  undertook  to 
prove,  from  a  course  of  business,  like  a  party's  solicitor  or 
steward,  or  like  a  parishioner  admitted  as  a  witness  in  some 
cases ;  but  he  had  studied  the  handwriting  for  the  purpose 
of  speaking  to  the  identity  of  the  writer.  A  person  who 
reads  a  medical  or  chemical  book  with  the  utmost  atten- 
tion, for  the  purpose  of  giving  evidence  on  a  question  of 
medicine  or  chemistry,  is  not  an  admissible  witness  for  such 
purpose. 

♦  • 
Mr.  Wigram^  being  asked  by  the  lords  of  the  committee 
whether  he  could  refer  to  any  case  in  which  a  person  who 
had  studied  handwriting  for  the  purpose  of  evidence  was 
allowed  to  be  examined,  referred  to  1  Phillips  on  Evidence, 
p.  492  (7th  edit.),  and  to  2  Starkie,  p.  876  (2d  edit.),  and 
cited  some  of  the  cases  mentioned  in  the  notes  to  those  pas- 
sages. Brune  v.  Bawlings^  (a)  Taylor  v.  Cooke^  (6)  Doe  dem. 
TSlman  v.  Tarver^  (c)  and  Smith  v.  Sainsbury.  (<i)  He  added 
that  Mr.  Starkie,  in  the  passage  referred  to,  says,  ^^  Where 
the  antiquity  of  the  writing  makes  it  impossible  for  a  witness 
to  swear  that  he  ever  saw  the  party  write,  comparison 
of  handwriting  with  documents  *  known  to  be  in  his  *  197 
handwriting  has  been  admitted ;  "  and  he  then  in  a 
note  cites  the  authorities  for  that  doctrine.  But  this  witness 
goes  further  than  actual  comparison  of  the  handwriting  ;  for 
he  says,  emphatically,  that  from  the  inspections ^he  has  had  of 
the  handwriting  in  the  admitted  documents,  his  mind  is  so 
impressed  with  the  character  that  he  is  able,  without  imme- 
diate comparison  with  them,  to  say  whether  any  document 
produced  to  him  is  in  the  handwriting  of  the  same  person. 
And  that  is  the  way  in  which  the  rule  was  laid  down  by  Mr. 

(a)  7  East,  283,  n.  (b)  8  Price,  652. 

(c)  1  Ry.  &  M.  141.  (cO  6  C.  &  P.  196. 
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Justice  HoLROTD  in  Sparrow  v.  Farrant  (a)  and  in  Maddock 
Y.  Lyne.  (6)  It  was  material  to  notice  that  these  pedigrees 
were  old  writings  produced  from  the  proper  custody,  and  on 
that  ground  admissible,  though  subject  to  observation. 

The  Attorney  "General.  —  The  rule  in  the  Court  of  Queen's 
Bench  is  now  much  more  strict  than  it  was  when  the  cases 
referred  to  occurred,  and  most  of  them  are  cases  at  Nisi  Prius 
and  on  the  circuits. 

The  Lord  Chancellor  and  Lord  Brougham,  after  looking 
into  some  of  the  cases  referred  to,  said  the  pedigree  could 
not  be  received  on  the  sort  of  proof  of  the  handwriting  now 
offered. 

Lord  Brougham  added  that,  about  five  years  ago,  the  Lord 
Chief  Justice  of  the  Court  of  Queen's  Bench  did  him  the 
honour  to  consult  him  on  this  sort  of  evidence ;  and  their 
joint  impression  was,  that  if  the  cases  of  Doe  v.  Tarver  and 
Sparrow  v.  Farrant  —  one  before  Lord  Chief  Justice  Abbott, 
and  the  other  before  Mr.  Justice  Holroyd  —  were  correctly 
reported,  they  had  gone  further  than  the  rule  was  ever  car- 
ried. In  the  present  case  his  noble  and  learned  friend 
•198  (the  •Lord  Chancellor)  and  himself  were  clearly  of 
opinion  that  they  ought  not  to  allow  a  person  to  say 
from  inspection  of  the  signatures  to  two  or  three  documents, 
—  two  only,  the  deed  and  will,  being  genuine  instruments, 
admitted  to  be  in  the  handwriting  of  Edmund  Fowler, — 
from  the  inspection  of  those  two  documents,  that  he  could 
prove  the  handwriting  of  the  party.  No  doubt  such  evidence 
had  been  often  received,  because  it  was  not  objected  to.  A 
witness  was  properly  allowed  to  speak  to  a  person's  hand- 
writing  from  inspection  of  a  number  of  documents  with  which 
he  had  grown  familiar  from  frequent  use  of  them  ;  and  it  was 
on  that  ground  that  a  person's  solicitor  and  steward  were 
admitted  to  prove  his  handwriting. 

(a)  i  Stark.  Evi.  376,  n.  x.  (h)  1  Phil.  Evi.  492,  n.  1. 
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Mr,  Wiffram  referred  to  a  case  of  a  trial  at  bar,  Revett  v. 
Braham^  (a)  in  which  an  inspector  of  franks  at  the  post- 
o£5ce  was  admitted  to  say,  as  a  matter  of  skill  and  judg- 
ment, whether  the  name  signed  to  a  will  was  genuine  or  in  a 
feigned  hand- 

Lord  Brougham.  —  Yes,  truly ;  for  that  is  matter  of  pro- 
fessional skill.  (6)  But  that  is  no  reason  for  admitting  a  wit- 
ness to  speak  to  the  real  handwriting  of  a  person  from  only 
having  seen  a  few  of  his  signatures  to  other  instruments  pro- 
duced to  him,  and  that  for  the  purpose  of  proving  its  identity. 

Mr.  Bridges,  who  said  he  had  been  the  family  solicitor  of 
the  claimant  for  more  than  thirty  years,  and,  prior  to  that, 
had  been  clerk  to  his  uncle,-  who  was  the  family  solicitor  for 
forty  years,  was  then  examined.  Having,  in  answer  to  the 
questions  put  to  him,  said  that  he  had  acquired  a  knowledge 
of  the  character  of  the  handwriting  of  Edmund  Fowler 
from  his  acquaintance  *  with  a  great  number  of  title-  *  199 
deeds,  account-books,  and  other  instruments  purport- 
ing to  have  been  written  or  signed  by  him,  which  he  had 
occasion  to  examine  from  time  to  time  in  the  course  of  busi- 
ness for  his  client,  who  now  holds  the  Fowler  estates,  —  he 
was  admitted  to  prove  the  handwriting  of  the  Mildmay  pedi- 
gree; and  he  said  he  believed  and  felt  no  doubt  whatever 
that  the  whole  of  it  was  in  the  handwriting  of  Edmund 
Fowler,  with  the  exception  of  a  few  words  near  the  bottom, 
which  he  pointed  out. 

The  pedigree  and  some  queries  to  it  were  received  as  being 
written  by  Edmund  Fowler,  with  those  exceptions  mentioned 
by  the  witness ;  but. 

The  lords  of  the  committee  desired  it  to  be  understood  that 
they  were  not  received  as  proof  that  all  the  statements  con- 
tained in  them  were  true ;  one  of  their  Lordships  observing 
that  pedigrees  were  sometimes  made  to  deceive,  being  for  the 
most  part  true,  except  a  link  or  two,  the  most  material  of  all. 

(a)  4  T.  R.  497;  Marcy  v.  Barnes,  16  Gray,  161. 
(6)  Sed  vide  ante,  p.  154. 
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Other  points  of  evidence  that  occurred  in  the  prosecution 
of  this  claim,  will  be  reported  when  the  case  comes  to  be 
finally  settled. 


•200  ♦DANIEL  M'NAGHTEN'S  CASE. 

1843. 
Murder.    Evidence,    Insanity. 

The  House  of  Lords  has  a  right  to  require  the  Judges  to  answer  abstract 
questions  of  existing  law.  (a) 

Notwithstanding  a  party  accused  did  an  act,  which  was  in  itself  criminal, 
under  the  influence  of  insane  delusion,  with  a  view  of  redressing  or  re- 
venging some  supposed  grievance  or  injury,  or  of  producing  some 
public  benefit,  he  is  nevertheless  punishable  if  he  knew  at  the  time 
that  he  was  acting  contrary  to  law. 

That  if  the  accused  was  conscious  that  the  act  was  one  which  he  ought 
not  to  do  ;  and  if  the  act  was  at  the  same  time  contrary  to  law,  he  is 
punishable.*  In  all  cases  of  this  kind  the  jurors  ought  to  be  told  that 
every  man  is  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction  ;  and  that  to  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that  at  the  time  of  committing  the 
act  the  party  accused  was  labouring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or  as  not  to  know  that  what  he  was  doing  was 
wrong.* 


(a)  See  London  and  Westminster  Bank  Case,  ante^  Vol.  XL,  p.  191. 

*  See  Commonwealth  v,  Rogers,  7  Met.  500 ;  Regina  v.  Higginson,  1 
C.  &  K.  129  ;  People  v,  Kleim,  1  Edm.  (N.  Y.)  Sel.  Cas.  13 ;  People  ». 
Divine,  ib.  594 ;  People  v.  Griffin,  ib.  126 ;  United  States  v.  Holmes,  1 
Clifford  C.  C.  98  ;  Choice  v.  State,  31  Geo.  424 ;  State  v.  Shipley,  10 
Minn.  223;  Willis  v.  People,  32  N.  Y.  715  ;  Smith  r.  Commonwealth,  1 
Duvall  (Ky.),  224;  Loeffner  v.  State,  10  Ohio  St.  598  ;  Fisher  v.  People, 
23  111.  283 ;  People  v.  Hobson,  17  Cal.  424 ;  Fonts  v.  SUte,  4  Greene 
(Iowa),  500. 

'  See  Commonwealth  v.  Heath,  11  Gray,  303 ;  Commonwealth  v, 
Rogers,  7  Met.  500;  Chase  v.  People,  40.111. 352;  United  States  v.  Holmes, 
1  Clifford  C.  C.  98;  People  v.  Garbutt,  17  Mich.  9  ;  Boswell  v.  Common- 
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That  a  party  labouring  under  a  partial  delusion  must  be  considered  in  the 
same  situation,  as  to  responsibility,  as  if  the  facts,  in  respect  to  which 
the  delusion  exists,  were  real.' 

That  where  an  accused  person  is  supposed  to  be  insane,  a  medical  man, 
who  has  been  present  in  Court  and  heard  the  evidence,  may  be  asked, 
as  a  matter  of  science,  whether  the  facts  stated  by  the  witnesses,  sup- 
posing them  to  be  true,  show  a  state  of  miud  incapable  of  distinguish- 
ing between  right  and  wrong.* 

May  26;  June  19,  1843. 

The  prisoner  had  been  indicted  for  that  he,  on  the  20th 
day  of  January,  1843,  at  the  parish  of  Saint  Martin-in-the- 
Fields,  in  the  county  of  Middlesex,  and  within  the  jurisdic- 
tion of  the  Central  Criminal  Court,  in  and  upon  one  Edward 
Drummond,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  make  an  assault ;  and  that  the  saiU  Daniel 
M^Naghten,  a  certain  pistol  of  the  val-ue  of  20«.,  loaded 
and  •  charged  with  gunpowder  and  a  leaden  bullet  *  201 
(which  pistol  he  in  his  right  hand  had  and  held),  to, 
against,  and  upon  the  said  Edward  Drummond,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  shoot  and  dis- 
charge ;  and  that  the  said  Daniel  M'Naghten,  with  the  leaden 

wealth,  20  Grattan,  860 ;  State  v.  Hundley,  46  Missou.  414  ;  State  v. 
Starling,  6  Jones  Law  (N.  C),  366;  Newcomb  v.  State,  87  Miss.  383; 
Fisher  v.  People,  23  111.  283.  A  preponderance  of  evidence  in  favour  of 
insanity  will  authorize  the  jury  to  find  a  party  insane.  Commonwealth 
V.  Rogers,  7  Met.  500 ;  State  d,  Klinger,  43  Missou.  127;  State  v.  Hund- 
ley, 46  Missou.  414 ;  People  v.  Coffman,  24  Cal.  230;  Hopps  v.  People, 
81  111.  385;  Smith  t?.  Commonwealth,  1  Duvall  (Ky,),  22i;  State  v. 
Starling,  6  Jones  Law  (N.  C),  866;  Bonfanti  t;.  State,  2  Minn.  123;  State 
V.  Bartlett,  43  N.  H.  224;  State  v.  Pike,  49  N.  H.  399;  Bradley  v.  State, 
31  Ind.  492. 

'  See  Commonwealth  v.  Rogers,  7  Met.  500;  State  v.  Gut,  13  Minn. 
341. 

*  See  Commonwealth  v.  Rogers,  7  Met.  500;  United  States  v,  McGlue, 
1  Curtis  C.  C.  1;  Hunt  o.  Lowell  Gas  Light  Co.,  8  Allen,  169;  Woodbury 
V.  Obear,  7  Gray,  467;  Wetherbee  t;.  Wetherbee,  38  Vt.  454;  Fairchild 
V.  Bascomb,  35  Vt.  398;  Heald  v.  lliing,  45  Maine,  392,  395,  396;  People 
v.  Thurston,  2  Parker  Cr.  C.  49  ;  People  v.  Lake,  2  Keman,  358  ;  Sills 
V.  Brown,  9  C.  &  P.  601;  State  v.  Windsor,  5  Harr.  512;  Negroes  Jerry  v. 
Townshend,  9  Md.  145  ;  Rex  v.  Wright,  R.  &  R.  C.  C.  456  ;  Reg.  v. 
Frances,  4  Cox  C.  C.  57;  Rex  v.  Searle,  1  M.  &  Rob.  75;  State  v.  Felter, 
25  Iowa,  67. 
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bullet  aforesaid,  out  of  the  pistol  aforesaid,  by  force  of  the 
gundowder,  &c.,  the  said  Edward  Drummond,  in  and  upon 
the  back  of  him  the  said  Edward  Drummond,  feloniously,  &c., 
did  strike,  penetrate,  and  wound,  giving  to  the  said  Edward 
Drummond,  in  and  upon  the  back  of  the  said  Edward  Drum- 
mond, one  mortal  wound,  &c.,  of  which  mortal  wound  the 
said  E.  Drummond  languished  until  the  25th  of  April  and 
then  died ;  and  that  by  the  means  aforesaid  he  the  prisoner 
did  kill  and  murder  the  said  Edward  Drummond.  The  pris- 
oner pleaded  not  guilty. 

Evidence  having  been  given  of  the  fact  of  the  shooting  of 
Mr.  Drummond,  and  of  his  death  in  consequence  thereof, 
witnesses  were  called  on  the  part  of  the  prisoner  to  prove 
that  he  was  not,  at  the  time  of  committing  the  act,  in  a  sound 
state  of  mind.  The  medical  evidence  was  in  substance  this : 
that  persons  of  otherwise  sound  mind  might  be  affected  by 
morbid  delusions ;  that  the  prisoner  was  in  that  condition ; 
that  a  person  so  labouring  under  a  morbid  delusion  might 
have  a  moral  perception  of  right  and  wrong,  but  that  in  the 
case  of  the  prisoner  it  was  a  delusion  which  carried  him  away 
beyond  the  power  of  his  own  control,  and  left  him  no  such 
perception ;  and  that  he  was  not  capable  of  exercising  any 
control  over  acts  which  had  connection  with  his  delusion : 
that  it  was  of  the  nature  of  the  disease  with  which  the  pris- 
oner was  affected  to  go  on  gradually  until  it  had  reached 
a    climax,    when    it    burst    forth    with    irresistible 

•  202    •  intensity  ;  that  a  man  might  go  on  for  years  quietly, 

though  at  the  same  time  under  its  influence,  but  would 
all  at  once  break  out  into  the  most  extravagant  and  violent 
paroxysms. 

•  Some  of  the  witnesses  who  gave  this  evidence  had  pre- 
viously examined  the  prisoner:  others  had  never  seen  him 
till  he  appeared  in  Court,  and  they  formed  their  opinions  on 
hearing  the  evidence  given  by  the  other  witnesses. 

Lord  Chief  Justice  Tindal  (in  his  charge).  —  The  ques- 
tion to  be  determined  is,  whether,  at  the  time  the  act  in  ques- 
tion was  committed,  the  prisoner  had  or  had  not  the  use  of 
his  understanding,  so  as  to  know  that  he  was  doing  a  wrong 
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or  wicked  act.  If  the  jurors  should  be  of  opinion  that  the 
prisoner  was  not  sensible,  at  the  time  he  committed  it,  that 
he  was  violating  the  laws  both  of  God  and  man,  then  he 
would  be  entitled  to  a  verdict  in  his  favour :  but  if,  on  the 
contrary,  they  were  of  opinion  that  when  he  committed  the 
act  he  was  in  a  sound  state  of  mind,  then  their  verdict  must 
be  against  him. 

Verdict,  **  not  guilty,"  on  the  ground  of  insanity. 

This  verdict,  and  the  question  of  the  nature  and  extent  of 
the  unsoundness  of  mind  which  would  excuse  the  commission 
of  a  felony  of  this  sort,  having  been  made  the  subject  of  de- 
bate in  the  House  of  Lords,  (a)  it  was  determined  to  take 
the  opinion  of  the  Judges  on  the  law  governing  such  cases. 
Accordingly,  on  the  26th  of  May  all  the  Judges  attended 
their  Lordships,  but  no  questions  were  then  put. 

On  the  19th  of  June  the  Judges  again  attended  the 
House  of  Lords,  when  (no  argument  having  been  *  had)    *  203 
the  foUowing  questions  of  law  were  propounded  to 
them :  — 

June  19. 

1st.  What  is  the  law  respecting  alleged  crimes  committed 
by  persons  afiSicted  with  insane  delusion,  in  respect  of  one  or 
more  particular  subjects  or  persons :  as,  for  instance,  where 
at  the  time  of  the  commission  of  the  alleged  crime  the  ac- 
cused knew  he  was  acting  contrary  to  law,  but  did  the  act 
complained  of  with  a  view,  under  the  influence  of  insane  de- 
lusion, of  redressing  or  revenging  some  supposed  grievance 
or  injury,  or  of  producing  some  supposed  public  benefit  ? 

2d.  What  are  the  proper  questions  to  be  submitted  to  the 
jury,  when  a  person  alleged  to  be  afflicted  with  insane  delu- 
sion respecting  one  or  more  particular  subjects  or  persons  is 
charged  with  the  commission  of  a  crime  (murder,  for  exam- 
ple), and  insanity  is  set  up  as  a  defence  ? 

8d.  In  what  terms  ought  the  question  to  be  left  to  the 
jury,  as  to  the  prisoner's  state  of  mind  at  the  time  when  the 
act  was  committed  ? 

(a)  The  6th  and  13th  March,  1843 ;  Bee  Hansard's  Debates,  vol.  67, 
pp.  288,  714. 
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4th.  If  a  person  under  an  insane  delusion  as  to  existing 
facts  commits  an  offence  in  consequence  thereof,  is  he  thereby 
excused  ?  # 

5th.  Can  a  medical  man  conversant  with  the  disease  of 
insanity,  who  never  saw  the  prisoner  previously  to  the  trial, 
but  who  was  present  during  the  whole  trial  and  the  examina- 
tion of  all  the  witnesses,  be  asked  his  opinion  as  to  the  state 
of  the  prisoner's  mind  at  the  time  of  the  commission  of  the 
alleged  crime,  or  his  opinion  whether  the  prisoner  was  con- 
scious, at  the  time  of  doing  the  act,  that  he  was  acting  con- 
trary to  law,  or  whether  he  was  laboring  under  any  and  what 
delusion  at  the  time  ? 

♦204  ♦Mr.  Justice  Maule.  —  I  feel  great  difficulty  in 
answering  the  questions  put  by  your  Lordships  on  this 
occasion :  first,  because  they  do  not  appear  to  arise  out  of, 
and  are  not  put  with  reference  to,  a  particular  case,  or  for  a 
particular  purpose,  which  might  explain  or  limit  the  gener- 
ality of  their  terms,  so  that  full  answers  to  them  ought  to  be 
applicable  to  every  possible  state  of  facts,  not  inconsistent 
with  those  assumed  in  the  questions ;  this  difficulty  is  the 
greater,  from  the  practical  experience  both  of  the  bar  and 
the  Court  being  confined  to  questions  arising  out  of  the 
facts  of  particular  cases ;  secondly,  because  I  have  heard  no 
argument  at  your  Lordships'  bar  or  elsewhere  on  the  sub- 
ject of  these  questions ;  the  want  of  which  I  feel  the  more, 
the  greater  are  the  number  and  extent  of  questions  which 
might  be  raised  in  argument ;  and,  thirdly,  fiom  a  fear,  of 
which  I  cannot  divest  myself,  that  as  these  questions  relate 
to  matters  of  criminal  law  of  great  importance  and  frequent 
occurrence,  the  answers  to  them  by  the  Judges  may  embar- 
rass the  administration  of  justice,  when  they  are  cited  in 
criminal  trials.  For  these  reasons  I  should  have  been  glad  if 
my  learned  brethren  would  have  joined  me  in  praying  your 
Lordships  to  excuse  us  from  answering  these  questions ;  but 
as  I  do  not  think  they  ought  to  induce  me  to  ask  that  indul- 
gence for  myself  individually,  I  shall  proceed  to  give  such 
answers  as  I  can,  after  the  very  short  time  which  I  have  had 
to  consider  the  questions,  and  under  the  difficulties  I  have 
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mentioned ;  fearing  that  my  answers  may  be  as  little  satis- 
factory to  others  as  they  are  to  myself. 

The  first  question,  as  I  understand  it,  is,  in  effect :  what  is 
the  Jaw  respecting  the  alleged  crime,  when,  at  the  tim^  of  the 
commission  of  it,  the  accused  knew  he  was  acting  con- 
trary to  the  law,  but  did  the  act  *  with  a  view,  under  •  205 
the  influence  of  insane  delusion,  of  redressing  or  re- 
venging some  supposed  grievance  or  injury,  or  of  producing 
some  supposed  public  benefit  ?  If  I  were  to  understand  this 
question  according  to  the  strict  meaning  of  its  terms,  it  would 
.  require,  in  order  to  answer  it,  a  solution  of  all  questions  of 
law  which  could  arise  on  the  circumstances  stated  in  the 
question,  either  by  explicitly  stating  and  answering  such 
questions,  or  by  stating  some  principles  or  rules  which  would 
suffice  for  their  solution.  I  am  quite  unable  to  do  so,  and, 
indeed,  doubt  whether  it  be  possible  to  be  done ;  and  there- 
fore request  to  be  permitted  to  answer  the  question  only  so 
far  as  it  comprehends  the  question,  whether  a  person,  circum- 
stanced as  stated  in  the  question,  is,  for  that  reason  only,  to 
be  found  not  guilty  of  a  crime  respecting  which  the  question 
of  his  guilt  has  been  duly  raised  in  a  criminal  proceeding  ? 
and  I  am  of  opinion  that  he  is  not.  There  is  no  law,  that  I 
am  aware  of,  that  makes  persons  in  the  state  described  in  the 
question  not  responsible  for  their  criminal  acts.  To  render  a 
person  irresponsible  for  crime  on  account  of  unsoundness  of 
mind,  the  unsoundness  should,  according  to  the  law  as  it  has 
long  been  understood  and  held,  be  such  as  rendered  him  in- 
capable of  knowing  right  from  wrong.  The  terms  used  in 
the  question  cannot  be  said  (with  reference  only  to  the  usage 
of  language)  to  be  equivalent  to  a  description  of  this  kind 
and  degree  of  unsoundness  of  mind.  If  the  state  described 
in  the  question  be  one  which  involves,  or  is  necessarily  con- 
nected with  such  an  unsoundness,  this  is  not  a  matter  of  law 
but  of  physiology,  and  not  of  that  obvious  and  familiar  kind 
as  to  be  inferred  without  proof. 

Second,  the  questions  necessarily  to  be  submitted  to 
the  jury  are  those  questions  of  fact  which  are  *  raised   *  206 
on  the  record.     In  a  criminal  trial,  the  question  com- 
monly is,  whether  the  accused  be  guilty  or  not  guilty ;  but, 
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in  order  to  aBsisi  the  jury  in  coming  to  a  right  conclusion  on 
this  necessary  and  ultimate  question,  it  is  usual  and  proper  to 
submit  such  subordinate  or  intermediate  questions,  as  the 
course  which  the  trial  has  taken  may  have  made  it  convenient 
to  direct  their  attention  to.  What  those  questions  are,  and 
the  manner  of  submitting  them,  is  a  matter  of  discretion  for 
the  Judge ;  a  discretion  to  be  guided  by  a  consideration  of 
all  the  circumstances  attending  the  inquiry.  In  performing 
this  duty,  it  is  sometimes  necessary  or  convenient  to  inform 
the  jury  as  to  the  law  ;  and  if,  on  a  trial  such  as  is  suggested 
in  the  question,  he  should  have  occasion  to  state  what  kind 
and  degree  of  insanity  would  amount  to  a  defence,  it  should 
be  stated  conformably  to  what  I  have  mentioned  in  my 
answer  to  the  first  question,  as  being,  in  my  opinion,  the  law 
on  this  subject. 

Third,  there  are  no  terms  which  the  Judge  is  by  law  re- 
quired to  use.  They  should  not  be  inconsistent  with  the  law 
as  above  stated,  but  should  be  such  as,  in  the  discretion  of 
the  Judge,  are  proper  to  assist  the  jury  in  coming  to  a  right 
conclusion  as  to  the  guilt  of  the  accused. 

Fourth,  the  answer  which  I  have  given  to  the  first  question 
m  applicable  to  this. 

Fifth,  whether  a  question  can  be  asked  depends  not  merely 
on  the  questions  of  fact  raised  on  the  record,  but  on  the 
course  of  the  cause  at  the  time  it  is  proposed  to  ask  it ;  and 
the  state  of  an  inquiry  as  to  the  guilt  of  a  person  charged 
with  a  crime,  and  defended  on  the  ground  of  insanity,  may 
be  such,  that  such  a  question  as  either  of  those  suggested  is 
proper  to  be  asked  and  answered,  though  the  witness 
*  207  has  *  never  seen  the  person  before  the  trial,  and  though 
he  has  merely  been  present  and  heard  the  witnesses ; 
these  circumstances,  of  his  never  having  seen  the  person  be- 
fore, and  of  his  having  merely  been  present  at  the  trial,  not 
being  necessarily  sufficient,  as  it  seems  to  me,  to  exclude  the 
lawfulness  of  a  question  which  is  otherwise  lawful ;  though  I 
will  not  say  that  an  inquiry  might  not  be  in  such  a  state  as 
that  these  circumstances  should  have  such  an  effect. 

Supposing  there  is  nothing  else  in  the  state  of  the  trial  to 
make  the  questions  suggested  proper  to  be  asked  and  answered, 
[178] 


m'naghtbn's  case.  •  207 

except  that  the  witness  had  been  present  and  heard  the  evi- 
dence ;  it  is  to  be  considered  whether  that  is  enough  to  sus- 
tain the  question.  In  principle  it  is  open  to  this  objection, 
that  as  the  opinion  of  the  witness  is  founded  on  those  conclu- 
sions of  fact  which  he  forms  from  the  evidence,  and  as  it  does 
not  appear  what  those  conclusions  are,  it  may  be  that  the 
evidence  he  gives  is  on  such  an  assumption  of  facts  as  makes 
it  irrelevant  to  the  inquiry.  But  such  questions  have  been 
very  frequently  asked,  and  the  evidence  to  which  they  are 
directed  has  been  given,  and  has  never,  that  I  am  aware  of, 
been  successfully  objected  to.  Evidence,  most  clearly  open 
to  this  objection,  and  on  the  admission  of  which  the  event  of 
a  most  important  trial  probably  turned,  was  received  in  the 
case  of  The  Queen  v.  M'^Naghten^  tried  at  the  Central  Criminal 
Court  in  March  last,  before  the  Lord  Chief  Justice,  Mr.  Jus- 
tice Williams,  and  Mr.  Justice  Coleridge,  in  which  counsel 
of  the  highest  eminence  were  engaged  on  both  sides ;  and  I 
think  the  course  and  practice  of  receiving  such  evidence,  con- 
firmed by  the  very  high  authority  of  these  Judges,  who  not 
only  received  it,  but  left  it,  as  I  understand,  to  the  jury, 
without  any  remark  derogating  from  its  *  weight,  ought  *  208 
to  be  held  to  warrant  its  reception,  notwithstanding 
the  objection  in  principle  to  which  it  may  be  open.  In  cases 
even  where  the  course  of  practice  in  criminal  law  has  been 
unfavourable  to  parties  accused,  and  entirely  contrary  to  the 
most  obvious  principles  of  justice  and  humanity,  as  well  as 
those  of  law,  it  has  been  held  that  such  practice  constituted 
the  law,  and  could  not  be  altered  without  the  authority  of 
Parliament. 

Lord  Chief  Justice  Tindal. — My  Lords,  her  Majesty's 
Judges  (with  the  exception  of  Mr.  Justice  Maule,  who  has 
stated  his  opinion  to  your  Lordships),  in  answering  the  ques- 
tions proposed  to  them  by  your  Lordships'  House,  think  it 
right,  in  the  first  place,  ^to  state  that  they  have  forborne 
entering  into  any  particular  discussion  upon  these  questions, 
from  the  extreme  and  almost  insuperable  difficulty  of  apply- 
ing those  answers  to  cases  in  which  the  facts  are  not  brought 
judicially  before  them.     The  facts  of  each  particular  case 
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must  of  necessity  present  themselyes  with  endless  variety, 
and  with  every  shade  of  difFeredce  in  each  case ;  aud  as  it  is 
their  duty  to  declare  the  law  upon  each  particular  case,  on 
facts  proved  before  them,  and  after  hearing  argument  of 
counsel  thereon,  they  deem  it  at  once  impracticable,  and  at 
the  same  time  dangerous  to  the  administration  of  justice,  if  it 
were  practicable,  to  attempt  to  make  minute  applications  of 
the  principles  involved  in  the  answers  given  by  them  to  your 
Lordships'  questions. 

They  have,  therefore,  confined  their  answers  to  the  state- 
ment of  that  which  they  hold  to  be  the  law  upon  the  abstract 
questions  proposed  by  your  Lordships  ;  and  as  they  deem  it 
uunecessary,  in  this  peculiar  case,  to  deliver  their  opin- 
*  209  ions  seriatim,  and  as  all  concur  in  *  the  same  opinion, 
they  desire  me  to  express  such  their  unanimous  opinion 
to  your  Lordships. 

The  first  question  proposed  by  your  Lordships  is  this: 
"  What  is  the  law  respecting  alleged  crimes  committed  by 
persons  afflicted  with  insane  delusion  in  respect  of  one  or 
more  particular  subjects  or  persons :  as,  for  instance,  where 
at  the  time  of  the  commission  of  the  alleged  crime  the  ac- 
cused knew  he  was  acting  contrary  to  law,  but  did  the  act 
complained  of  with  a  view,  under  the  influence  of  insane  de- 
lusion, of  redressing  or  revenging  some  supposed  grievance 
or  injury,  or  of  producing  some  supposed  public  benefit  ?" 

In  answer  to  which  question,  assuming  tliat  your  Lord- 
ships' inquiries  are  confined  to  those  persons  who  labor  under 
such  partial  delusions  only,  and  are  not  in  other  respects 
insane,  we  are  of  opinion  that,  notwithstanding  the  party 
accused  did  the  act  complained  of  with  a  view,  under  the 
influence  of  insane  delusion,  of  redressing  or  revenging  some 
supposed  grievance  or  injury,  or  of  producing  some  public 
benefit,  he  is  nevertheless  punishable  accoiding  to  the  nature 
of  the  crime  committed,  if  he  knew  at  the  time  of  committing 
such  crime  that  he  was  acting  contrary  to  law ;  by  which  ex- 
pression we  understand  your  Lordships  to  mean  the  law  of 
the  land. 

Your  Lordships  are  pleased  to  inquire  of  us,  secondly, 
"  What  are  the  proper  questions  to  be  submitted  to  the  jury, 
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where  a  person  alleged  to  be  afflicted  with  insane  delusion 
respecting  one  or  more  particular  subjects  or  persons,  is 
charged  with  the  commission  of  a  crime  (murder,  for  exam- 
ple), and  insanity  is  set  up  as  a  defence  ?  "  And,  thirdly, 
"  In  what  terras  ought  the  question  to  be  left  to  the  jury 
as  to  the  prisoner's  state  of  mind  at  the  time  when 
*  the  act  was  committed?"  And  as  these  two  ques-  *210 
tions  appear  to  us  to  be  more  conveniently  answered 
together,  we  have  to  submit  our  opinion  to  be,  that  the  jurors 
ought  to  be  told  in  all  cases  that  every  man  is  to  be  presumed 
to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be 
responsible  for  his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction;  and  that  to  establish  a  defence  on  the 
ground  of  insanity,  it  must  be  clearlj'^  proved^hat,  at  the  time 
of  the  committing  of  the  act,  the  party  accused  was  laboring 
under  such  a  defect  of  reason,  from  disease  of  the  mind,  as 
not  to  know  the  nature  and  quality  of  the  act  he  was  doing  ; 
or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrongV  The  mode  of  putting  the  latter  part  of  the 
question  to  the  jury  on  these  occasions  has  generally  been, 
whether  the  accused  at  the  time  of  doing  the  act  knew  the 
difference  between  right  and  wrong :  which  mode,  though 
rarely,  if  ever,  leading  to  any  mistake  with  the  jury,  is  not, 
as  we  conceive,  so  accurate  when  put  generally  and  in  the 
abstract,  as  when  put  with  reference  to  the  party's  knowl- 
edge of  right  and  wrong  in  respect  to  the  very  act  with 
which  he  is  charged.  If  the  question  were  to  be  put  as  to 
the  knowledge  of  the  accused  solely  and  exclusively  with  ref- 
erence to  the  law  of  the  land,  it  might  tend  to  confound  the 
jury,  by  inducing  them  to  believe  that  an  actual  knowledge 
of  the  law  of  the  land  was  essential  in  order  to  lead  to  a  con- 
viction ;  whereas  the  law  is  administered  upon  the  principle 
that  every  one  must  be  taken  conclusively  to  know  it,  with- 
out proof  that  he  does  know  it.  If  the  accused  was  con- 
scious that  the  act  was  one  which  he  ought  not  to  do,  and  if 
that  act  was  at  the  same  time  contrary  to  the  law  of  t&e 
land,  he  is  punishable ;  and  the  usual  course,  therefore, 
*has  been  to  leave  the  question  to  the  jury,  whether  *211 
the  party  accused  had  a  sufficient  degree  of  reason  to 
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know  that  he  was  doing  an  act  that  was  wrong:  and  this 
course  we  think  is  correct,  accompanied  with  such  observa- 
tions and  explanations  as, the  circumstances  of  each  particular 
case  may  require. 

The  fourth  question  which  your  Lordships  have  proposed 
to  us  is  this :  ^^  If  a  person,  under  an  insane  delusion  as  to 
existing  facts,  commits  an  offence  in  consequence  thereof,  is 
he  thereby  excused  ?  "  To  which  question  the  answer  must, 
of  course,  depend  on  the  nature  of  the  delusion :  but,  mak- 
ing the  same  assumption  as  we  did  before,  namely,  that  he 
labours  under  such  partial  delusion  only,  and  is  not  in  other 
respects  insane,  we  think  he  must  be  considered  in  the  same 
situation  as  to  responsibility  as  if  the  facts  with  respect  to 
which  the  delusion  exists  were  real.  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposes  another  man  to  be 
in  the  act  of  attempting  to  take  away  his  life,  and  he  kiUs 
that  man,  as  he  supposes,  in  self-defence,  he  would  be  exempt 
from  puuishment.  If  his  delusion  was  that  the  deceased  had 
inflicted  a  serious  injury  to  his  character  and  fortune,  and  he 
killed  him  in  revenge  for  such  supposed  injury,  he  would  be 
liable  to  punishment. 

The  question  lastly  proposed  by  your  Lordships  is :  "  Can 
a  medical  man  conversant  with  the  disease  of  insanity,  who 
never  saw  the  prisoner  previously  to  the  trial,  but  who  was 
present  during  the  whole  trial  and  the  examination  of  all  the 
witnesses,  be  asked  his  opinion  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the  alleged  crime  ?  or 
his  opinion  whether  the  prisoner  was  conscious  at  the  time  of 
•  doing  the  act  that  he  was  acting  contrary  to  law,  or 
*  212  whether  he  was  labouring  under  any  and  *  what  delu- 
sion at  the  time  ?  "  In  answer  thereto,  we  state  to 
your  Lordships,  that  we  think  the  medical  man,  under  the 
circumstances  supposed,  cannot  in  strictness  be  asked  his 
opinion  in  the  terms  above  stated,  because  each  of  those 
questions  involves  the  determination  of  the  truth  of  the  facts 
d^osed  to,  which  it  is  for  the  jury  to  decide,  and  the  ques- 
tions are  not  mere  questions  upon  a  matter  of  science,  in 
which  case  such  evidence  is  admissible.  But  where  the  facts 
are  admitted  or  not  disputed,  and  the  question  becomes  sub- 
[182] 


m'naghten's  case.  *212 

stantially  one  of  science  only,  it  may  be  convenient  to  allow 
the  question  to  be  put  in  that  general  form,  though  the  same 
cannot  be  insisted  on  as  a  matter  of  right. 

Lord  Brougham.  —  My  Lords,  the  opinions  of  the  learned 
Judges,  and  the  very  able  manner  in  which  they  have  been 
presented  to  the  House,  desei*ve  our  best  thanks.  One  of  the 
learned  Judges  has  expressed  his  regret  tliat  these  questions 
were  not  argued  by  counsel.  Generally  speaking,  it  is  most 
important  that  in  questions  put  for  the  consideration  of  the 
Judges,  they  should  have  all  that  assistance  which  is  afforded 
to  them  by  an  ai'gument  by  counsel :  but  at  the  same  time 
there  can  be  no  doubt  of  your  Lordships'  right  to  put,  in  this 
way,  abstract  questions  of  law  to  the  Judges,  the  answer  to 
which  might  be  necessaiy  to  your  Lordships  in  your  legisla- 
tive capacity.  There  is  a  precedent  for  this  course  in  the 
memorable  instance  of  Mr.  Fox's  bill  on  the  law  of  libeU 
where,  before  passing  the  bill,  this  House  called  on  the 
Judges  to  give  their  opinions  on  what  was  the  law  as  it 
then  existed. 

Lord  Campbell.  —  My  Lords,  I  cannot  avoid  expres- 
sing *  my  satisfaction,  that  the  noble  and  learned  Lord  *  213 
on  the  woolsack  carried  into  effect  his  desire  to  put 
these  questions  to  the  Judges.  It  was  most  fit  that  the  opin- 
ions of  the  Judges  should  be  asked  on  these  matters,  the  set- 
tling of  which  is  not  a  mere  matter  of  speculation  ;  for  your 
Lordships  ma}'  be  called  on,  in  your  legislative  capacity,  to 
change  the  law ;  and  before  doing  so,  it  is  proper  that  you 
should  be  sati^^fied  beyond  doubt  what  the  law  really  is.  It 
is  desirable  to  have  such  questions  argued  at  the  bar,  but 
such  a  course  is  not  always  practicable.  Tour  Lordships 
have  been  reminded  of  one  precedent  for  this  proceeding,  but 
there  is  a  still  more  recent  instance,  —  the  Judges  having  been 
summoned  in  the  case  of  the  Canada  reserves  to  express  their 
opinions  on  what  was  then  the  law  on  that  subject.  The 
answers  given  by  the  Judges  are  most  highly  satisfactory, 
and  will  be  of  the  greatest  use  in  the  administration  of 
justice. 
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Lord  Cottenham.  —  My  Lords,  I  fully  concur  with  the 
opinion  now  expressed  as  to  the  obligations  we  owe  to  the 
Judges.  It  is  true  that  they  cannot  be  required  to  say  what 
would  be  the  construction  of  a  bill  not  in  existence  as  a  law 
at  the  moment  at  which  the  question  is  put  to  them  ;  but 
they  may  be  called  on  to  assist  your  Lordships  in  declaring 
their  opinions  upon  abstract  questions  of  existing  law. 

Lord  Wynpord. —  My  Lords,  I  never  doubted  that  your 
Lordships  possess  the  power  to  call  on  the  Judges  to  give 
their  opinions  upon  questions  of  existing  law,  proposed  to 
them  as  these  questions  have  been.  I  myself  recollect,  that 
when  I  had  the  honour  to  hold  the  ofi&ce  of  Lord  Chief 
•  214  Justice  of  the  Court  of  *  Common  Pleas,  I  communi- 
cated to  the  House  the  opinions  of  the  Judges  on 
questions  of  this  sort,  framed  with  reference  to  the  usury 
laws.  Upon  the  opinion  of  the  Judges  thus  delivered  to  the 
House  by  me  a  bill  was  founded,  and  afterwards  passed  into 
a  law. 

The  Lord  Chancellor.  —  My  Lords,  I  entirely  concur  in 
the  opinion  given  by  my  noble  and  learned  friends,  as  to  our 
right  to  have  the  opinions  of  the  Judges  on  abstract  ques- 
tions of  existing  law  ;  and  I  agree  that  we  owe  our  thanks  to 
the  Judges  for  the  attention  and  learning  with  which  they 
have  answered  the  questions  now  put  to  them. 
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1843. 

Christian  Dottin  Withy,  Widow  ....    Appellant. 
Frederick  Mangles  and  Others     •     .     •     •    Meapondenta. 

Marriage  SetUemenL     Construction.    Next  of  Kin.    Parents 

and  Child. 

Bj  the  settlement  made  on  the  marriage  of  E.  M. ,  the  ultimate  limitation 
of  a  sum  of  10,000/.,  which  her  father  thereby  covenanted  to  pay,  was 
**  to  such  person  or  persons  as  at  the  time  of  her  death  should  be  her 
next  of  kin."  £.  M.  died  leaving  her  husband  and  a  child  of  the  mar- 
riage, and  her  own  father  and  mother,  surviving. 

Held  (affirming  a  decree  of  the  Master  of  the  Rolls),  that  the  father, 
mother,  and  child  of  £.  M.  were  equally  her  next  of  kin,  and  were 
entitled,  under  the  limitation,  to  the  10,000/.  in  joint  tenancy.^ 

By  a  marriage  settlement,  the  wife's  portion  was  limited  to  her  for  life, 
remainder  to  her  husband  for  life,  remainder  to  the  children  of  the 
marriage,  to  be  vested  at  twenty-one  or  marriage,  and  in  case  none 
should  attain  that  age  or  marry,  then  in  trust  for  the  brothers  and 
sisters  of  the  wife  or  their  issue,  as  she  should  appoint ;  and  in  default 
of  appointment,  in  trust  for  her  next  of  kin. 

Heldj  that  the  child  of  the  marriage  was  not  excluded  from  taking  under 
the  ultimate  limitation. 

Practice. 

Upon  appeal  .against  a  decree  dismissing  the  bill,  the  respondent  may, 
in  supporting  the  decree,  raise  points  in  his  case  and  argument  that 
were  not  raised  in  the  Court  below. 

March  30,  31 ;  April  6;  June  30, 1843. 

By  an  indenture  of  settlement  dated  the  23d  of  August, 
1825,  and  made  in  contemplation  of  the  marriage  of  Henry 
Withy  and  Emily  Mangles,  it  was,  among  other  things,  pro- 
vided, that  within  six  months  after  the  death  of  Robert 

>  See  White  v.  Springett,  L.  R.  4  Ch.  Ap.  300;  Bullock  v.  Downes,  9 
H.  L.  Cas.  1;  Clarke  v.  Colls,  9  H.  L.  Cas.  601  ;  Halton  v.  Foster,  L. 
R.  3  Ch.  Ap.  505;  Stockdale  v.  Nicholson,  L.  R.  4£q.  359;  In  re  Grylls's 
Trusts,  L.  R.  6  £q.  539. 
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Withy  (the  father  of  the  intended  husband),  his  executors 
should  pay  to  the  trustees  of  the  settlement  the  principal  sum 
of  60002. ;   and  that  within  six  months  after  the  death  of 
James  Mangles  (the  father  of  the  intended  wife),  his  ex- 
ecutors should  pay  to  the  trustees  of  the  settlement  the 
principal  sum  of  10,0002.:  and  the  trustees  were  to  invest 
the  two  sums  and  pay  the  interest  of  the  5000Z.  to 
*216    ♦Henry  Withy  for  life,  with  remainder  to   Emily 
Mangles  for  her  life ;  and  the  interest  of  the  10,0002. 
to  Emily  Mangles  for  life,  with  remainder  to  Henry  Withy 
for  his  life :  and  after  the  death  of  the  survivor  of  them,  the 
trustees  were  to  hold  both  sums  in  trust  for  the  children  of 
the  marriage,  in  such  manner  as  the  parents  should  jointly, 
by  deed  executed  as  therein  mentioned,  or  the  survivor  of 
them  should,  by  such  deed  or  by  will,  appoint ;  and  in  default 
of  appointment,  for  the  only  child  of  the  marriage,  if  there 
should  be  but  one,  and  if  more  than  one,  in  equal  shares ;  and 
the  whole  or  the  shares  to  be  considered  an  interest  vested  in 
a  son  or  sons  at  twenty-one,  and  in  a  daughter  or  daughters 
at  twenty-one  or  marriage;  and  to  be  paid  to  him,  her,  or 
them,  at  such  time  or  times,  or  as  soon  afterwards  as  the 
death  of  the  survivor  of  the  parents  and  other  circumstances 
would  admit;  with  provisions  for  survivorship  and  accruer 
among  such  children,  in  case  of  the  death  of  any  of  them 
before  that  age,  or  marriage  in  case  of  daughters.     And  in 
case  there  should  be  no  son  living  to  attain  twenty-one,  and 
no  daughter  living  to  attain  that  age  or  be  married,  the  trus- 
tees were  to  stand  possessed  of  the  two  sums  of  50002.  and 
10,0002.  upon  the  trusts  following;  that  is  to  say,  of  the 
sum  of  60002.  on  trust  for  the  executors,  administrators,  and 
assigns  of  Robert  Withy ;  and  of  the  sum  of  10,0002.  in  trust 
for  such  of  the  brothers  and  sisters  of  the  said  Emily  Mangles 
or  any  of  their  issue,  in  iuch  shares,  &c.,  as  she  should  by 
will  appoint ;  and  in  default  of  such  appointment,  upon  trust 
for  such  person  or  persons  as,  at  the  time  of  the  death  of 
Emily  Mangles,  should  be  her  next  of  kin. 

The    settlement    contained   (among   other    provisos    and 
covenants  not  material  to  be  mentioned)  a  covenant 
*  217    *  by  Henry  Withy  with  the  trustees,  in  case  the  mar- 
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riage  should  take  place,  and  he,  in  right  of  his  wife,  should 
become  entitled  to  any  real  or  personal  estate  under  the  wills 
of  her  maternal  aunt  and  grandfather  therein  recited,  for  the 
settlement  thereof  to  the  same  uses  and  purposes  as  were 
expressed  concerning  the  sum  of  10,000Z. 

The  marriage  was  duly  solemnized,  and  there  was  issue 
thereof  one  child  only,  born  the  5th  of  February,  1828,  and 
named  Emilius  Henry  Withy.  The  wife  died  on  the  8th 
of  February,  1828,  leaving  the  child  and  her  husband  sur- 
viving ;  and  the  child  died  on  the  15th  of  the  same  month 
of  Februai7,  leaving  his  father,  and  his  mother's  father  and 
mother,  sui'viving.  There  was  no  appointment  made  of  the 
10,000/. 

Henry  Withy  married  again  in  1829,  and  died  in  1887, 
leaving  his  second  wife  surviving,  to  whom  administration  of 
his  personal  estate  with  his  will  annexed  was  granted,  the 
executors  therein  named  having  renounced  probate. 

James  Mangles  died  in  September,  1838,  having  by  his  will 
appointed  his  wife,  the  mother  of  the  said  Emily,  and  his  sons, 
executrix  and  executors*  The  sons  alone  proved  the  will. 
In  six  months  after  his  death,  according  to  the  provisions  of 
tlie  said  settlement,  the  10,000/.  became  payable  to  such  per- 
son or  pei*8ons  as,  at  the  time  of  the  death  of  Emily  Mangles 
or  Withy,  was  or  were  her  next  of  kin.  The  surviving  trus- 
tees of  the  settlement  declined  to  take  any  steps  to  compel 
payment  from  the  executors  of  James  Mangles.  One  of  the 
surviving  trustees  (the  respondent  F.  Mangles)  was  also  one 
of  the  executors. 

The  appellant,  the  second  wife  of  Henry  Withy,  hav- 
ing obtained  administration  of  the  estate  of  E.  H. 
•  Withy,  the  child  of  the  first  wife,  filed  a  creditor's  ♦  218 
bill  in  Chancery  in  1839,  against  the  executors  of 
James  Mangles  and  the  surviving  trustees  of  the  settle- 
ment: and  the  bill,  after  stating  the  settlement  and  the 
events  which  happened  as  aforesaid,  prayed,  among  other 
things,  that  it  might  be  declared  that,  according  to  the  true 
construction  of  the  settlement,  the  10,000/.  became,  on  the 
death  of  Emily  Withy,  absolutely  vested  in  her  child,  E.  H. 
Withy,  as  her  only  next  of  kin  at  her  death,  subject  to  the 
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life-interest  of  his  father  H.  Withy,  in  case  he  should  survive 
James  Mangles,  and  that  the  same  was  transmissible  to  the 
legal  personal  representative  of  E.  H.  Withy ;  and  that  the 
said  sum,  with  interest  thereon  from  the  death  of  James 
Mangles,  might  be  ordered  to  be  paid  out  of  his  personal 
estate  to  the  appellant,  as  administratrix  of  E.  H.  Withy ; 
and  that  the  defendants,  the  executors,  might  either  admit 
assets  of  the  said  testator,  or  that  the  usual  accounts  might 
be  taken. 

The  respondents,  the  executors  of  James  Mangles,  by  their 
answer,  submitted  that,  according  to  the  true  intent  of  the 
settlement  and  the  trusts  thereof,  E.  H.  Withy  did  not,  as 
the  only  child  and  sole  next  of  kin  of  Emily  Withy,  become 
absolutely  entitled  to  the  said  sum,  subject  to  his  father's  life- 
interest  therein ;  but  that  the  said  James  Mangles  became 
entitled  thereto,  subject  to  the  life-interest  of  Henry  Withy^ 
on  whose  death  he  became  absolutely  entitled.  And  the 
respondents  admitted  assets  of  their  testator  sufficient  for  the 
purposes  of  the  suit. 

A  decree  was  made  on  the  hearing  of  the  cause  in  July, 
1840,  referring  it  to  the  Master  to  make  certain  inquiries ; 
and  after  the  Master  made  his  report,  certifying  facts  before 
stated,  the  appellant  filed  a  supplemental  bill  against 
*  219  Mrs.  Mangles,  widow  of  *  James  Mangles  and  mother 
of  Emily  Withy.  She  put  in  an  answer  similar  to  that 
of  the  executors,  and  she  thereby  claimed  such  interest  in  the 
10,000Z.  as,  according  to  the  true  construction  of  the  settle- 
ment, and  in  the  events  which  happened,  she  might,  in  the 
judgment  of  the  Court,  be  entitled  to. 

Lord  Langdale,  M.  R.,  before  whom  the  cause  again  came 
to  be  heard,  on  further  directions  and  on  the  Master's  report, 
together  with  the  supplemental  cause,  dismissed  both  biUs 
with  costs  ;  holding  that,  under  the  ultimate  limitation  in  the 
settlement,  the  child  and  the  father  and  mother  of  Emily 
Withy  were  equally  her  next  of  kin  at  the  time  of  her  death, 
and  as  such  were  entitled  to  the  said  sum  of  10,000Z.  in  joint- 
tenancy,  subject  to  the  life-interest  of  Henry  Withy,  in  case 
he  survived  James  Mangles  ;  and  that  the  child  having  died 
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first  and  without  severance  of  the  joint  interest,  the  appel- 
lant, as  his  personal  representative,  took  no  interest  in  the 
fund,  the  whole  of  it  having  then  belonged  to  the  surviving 
joint-tenants,  (a) 

The  plaintiff  appealed  from  that  decree. 

Mr.  Tinney  and  Mr,  Pemherton^  for  the  appellant.  (6)  — 
The  settlement  in  this  case  did  not  expressly  provide  for  the 
event,  which  has  occurred,  of  the  wife's  dying  without  hav- 
ing made  any  appointment  of  the  trust  property,  leaving  a 
child,  who  died  before  the  property  vested  in  him.  The  main 
question  which  arose  in  that  event,  and  which  has  been  de- 
cided by  the  Master  of  the  Rolls,  is  of  the  utmost  impor- 
tance; and  it  certainly  must  be  taken  against  the 
correctness  *of  that  decision,  that  this  is  the  firat  time  *  220 
in  the  law  of  England  that  the  parents  of  an  intestate 
have  been  put  in  competition  with  the  child,  and  held  to  take, 
as  joint-tenants  with  the  child,  property  limited  to  the  next 
of  kin  of  the  intestate ;  and,  on  the  child's  dying  before 
severance,  to  take  the  whole  property.  His  Lordship,  in  his 
judgment,  whtch,  although  now  impugned,  must  be  admitted 
to  be  a  well-considered  and  elaborate  judgment,  says,  (e)  the 
consideration  is,  what  has  been  understood  by  the  law  of 
England  to  be  the  meaning  of  the  term  ^'  next  of  kin,"  taken 
simply  and  without  reference  to  the  Statute  of  Distribu- 
tions ;  ((2)  and  he  lays  down  this  proposition  in  clear  terms, 
that,  unless  the  plaintiff  can  show  that  the  child  was  nearer 
of  kin  to  the  intestate  than  the  intestate's  parents,  the  child 
is  not  entitled,  under  this  limitation,  to  take  in  exclusion  of, 
or  preference  to,  the  parents.  It  was  argued  for  the  plaintiff 
in  the  Court  below,  as  it  must  be  argued  here,  that  by  the 
law  of  England,  without  any  reference  to  the  statute,  the 
descendants  of  any  proposed  person  dying  intestate  are  his 
next  of  kin,  entitled  not  only  to  administration,  but  also  to 
succession  to  his  personal  estate,  in  exclusion  of  all  ascend- 
ants or  collaterals :  that  is  the  proposition  of  law  which  the 

(a)  4t  Beav.  364. 

(6)  Mr.  Geldart  was  on  the  same  side. 

(c)  4  Beay.  365  et  teq.  (d)  22  &  28  Chas.  2,  o.  10. 
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appellant  has  to  maintain  ;  and  the  question  to  be  decided  by 
it  is,  whether,  on  the  death  of  Emily  Mangles  or  Withy, 
leaving  a  child  surviving,  that  child  was  her  next  of  kin,  or 
her  father  and  mother  were  her  next  of  kin  with  and  equally 
as  the  child. 

Lord  Coke  says,  in  Hendoe^s  Ca%e^  (a)  that  "  when  a  man 
died  intestate,  before  the  Statute  81  Edw.  8,  c.  11,  the 

*  221    King,  who  is  parens  patrice^  used  by  his  ministers  *  to 

seize  his  goods,  to  the  intent  that  they  should  be  pre- 
served and  disposed  of  for  his  burial,  for  payment  of  his 
debts,  to  advance  his  wife  and  children,  if  he  had  any,  and  if 
not,  those  of  his  blood :  "  that  afterwards,^  that  care  was  com- 
mitted to  the  Ordinary,  who  was  for  that  purpose  constituted 
in  loco  parentis^  and  might  commit  the  administration  of  the 
intestate's  estate  to  another ;  and  by  the  Act  81  Edw.  3,  c. 
11,  he  was  compellable  to  commit  it  to  ^^  the  next  and  most 
faithful  friends  "  of  the  intestate,  not  under  any  disability : 
that  the  Act  of  21  Henry  8,  c.  6,  introduced  the  further  alter- 
ation of  giving  power  to  the  Ordinary  to  commit  administra- 
tion "  to  the  wife  of  the  intestate,  or  to  the  next  of  blood,  or 
to  both."  Then,  for  the  first  time,  the  term  "  n6xt  of  blood," 
synonymous  with  "  next  of  kin,"  came  to  be  used.  Now  we 
shall  see  what  persons  fall  under  that  description. 

Dr.  Godolphin,  in  his  "  Orphans'  Legacy,"  commenting  on 
those  Acts,  and  on  the  practice  that  had  obtained  under  them, 
says :  (b)  "  By  the  law,  both  by  the  statute  laws,  the  common 
law,  and  by  the  civil  law,  the  nearest  of  kin  to  the  deceased 
intestate  is  to  succeed  in  the  administration  of  his  goods :  as, 
first,  the  husband  or  wife ;  but  if  they  fail,  then,  secondly, 
the  children,  whether  male  or  female ;  but  if  they  fail,  then, 
thirdly,  the  parents,  whether  father  or  mother ;  but  if  they 
fail,  then,  fourthly,  the  brothers  and  sisters,"  &c.  *'  There 
are  but  three  orders  or  degrees  chiefly  of  kindred,  which  the 
civil  law  doth  specially  take  notice  of :  the  first  is  in  the  right 
line  descendent,  as  children,  grandchildren,  and  so  down- 
wards.    The  second  is  the  right  line  ascendent,  as 

*  222    *  parents,  grandparents,  and  so  upwards."    And  again, 

(a)  9  Rep.  38.  (6)  Part  2,  c.  33,  p.  256  et  Mq,  (2d  edit.  1677). 
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^*  They  are,  in  the  first  place,  admissible  to  such  admin- 
istration (of  an  intestate's  goods)  who  are  of  the  right  line 
descendent  from  the  deceased ;  so  that  if  a  man  die  intestate, 
leaving  beliind  him  children,  parents,  and  collateral  kindred, 
the  children  do,  in  the  first  place,  succeed  as  to  the  goods 
whereof  he  died  intestate,"  &c. 

In  Toller's  Law  of  Executors  and  Administrators,  it  is 
said :  (a)  ^^  Of  the  kindred,  those  we  must  recollect  are  to  be 
preferred  who  are  the  nearest  in  degree  to  the  intestate  ;  but 
from  among  persons  of  equal  degree,  in  case  they  apply,  the 
Ordinary  has  the  power  of  making  his  election.  Of  the  next 
of  kin  then,  first  the  children,  and  on  failure  of  them,  the 
father  of  the  deceased,  or  if  he  be  dead,  the  mother  is  enti- 
tled to  administration.  The  parents,  indeed,  as  well  as  the 
children,  are  of  the  first  degree,  but  the  children  are  allowed 
the  preference." 

Sir  W.  Blackstone,  referring  to  Coke  and  Godolphin, 
says :  (i)  ^^  The  Statute  81  Ed.  8,  c.  11,  provides,  that  in  case 
of  intestacy,  the  Ordinary  shall  depute  the  nearest  and  most 
lawful  friends  of  the  deceased  to  administer  his  goods ;  and 
the  ^  next  and  most  lawful  friend '  is  interpreted  to  be  the 
next  of  blood  that  is  under  no  legal  disabilities.  The  Statute 
21  Hen.  8,  c.  5,  enlarges  a  little  more  the  power  of  the 
Ecclesiastical  Judge,  and  permits  him  to  grant  administra- 
tion either  to  the  widow  or  the  next  of  kin  or  to  both  of 
them,  at  his  own  discretion  r  and  where  two  or  more  persons 
are  in  the  same  degreee  of  kindred,  gives  the  Ordinary 
his  election  to  accept  whichever  he  pleases."  And  he 
observes  afterwards,  (c)  ^^that  among  the  kindred, 
*  those  are  to  be  preferred  that  are  the  nearest  in  *223 
degree  to  the  intestate  ; "  and  ^'  that  this  nearness  or 
propinquity  of  degree  shall  be  reckoned  according  to  the 
computation  of  the  civilians,  and  not  of  the  canonists." 
*^  And  therefore,  in  the  first  place,  the  children,  or  (on  failure 
of  children)  the  parents  of  the  deceased,  are  entitled  to  the 
administration ;  both  which  are  indeed  in  the  first  degree, 

(a)  Page  90  (5th  edit.  1S22).  (6)  2  Comm.  496. 

(c)'  2  Comm.  604. 
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but  with  UB  the  children  are  allowed  the  preference."  To 
this  passage  is  appended  a  note,  stating  that  there  was  a  long 
dispute  in  Germany  whether  a  man's  children  should  inherit 
his  effects  during  the  life  of  their  grandfather ;  that  at  last  it 
was  agreed,  at  the  Diet  of  Arensberg,  that  the  point  should 
be  decided  by  combat ;  and  the  champions  of  the  children 
having  obtained  the  victory,  the  law  was  established  in  their 
favour,  that  the  issue  of  a  person  deceased  should  be  entitled 
to  his  goods  and  chattels,  in  preference  to  his  parents.  * 

In  Mr.  Surge's  Commentaries  on  Colonial  and  Foreign 
Laws  are  these  passages :  (a)  "  The  civil  law  of  succession 
admitted  three  classes  of  successors,  —  descendants,  ascend- 
ants, and  collaterals.  The  descendants  were  firat  entitled,  then 
ascendants,"  &c.  "  The  children  of  the  deceased  were  pre- 
ferred to  either  ascendants  or  collaterals."  And  "  although 
the  father  and  son  are  distant  from  the  deceased  in  equal 
degree,  yet  it  has  been  seen  that  the  son  is  preferred." 
^^  The  descendant  entirely  excludes  the  ascendant ;  and  thus 
the  great-grandson,  who  is  of  the  third  degree,  excludes  the 
father,  who  is  of  the  first."  "  But  on  failure  of  descendants 
of  the  deceased,  the  father  and  mother  are  next  called  to  the 

succession." 
♦  224  *  In  Burn's  Ecclesiastical  Law,  under  the  title  "  Dis- 
tribution," it  is  said,  (6)  "  Kindred  are  distinguished 
by  the  right  line,  and  by  thje  collateral.  The  right  line  is  of 
parents  and  children,  computing  *by  ascendants  and  descend- 
ants." "Those  of  the  right  line  are  reckoned  upwards  as 
parents,  or  downwards  as  children."  "Every  generation, 
whether  ascending  or  descending,  constitutes  a  different  de- 
gree. Thus,  the  father  of  John  is  related  to  him  in  the  first 
degree,  and  so  likewise  is  his  son."  After  setting  forth'  part 
of  the  first  chapter  of  the  118th  Novel,  "  If  a  person  dieth 
intestate,  leaving  a  descendant  of  either  sex,  or  of  whatsoever 
degree,  such  descendant  is  to  be  preferred  to  all  ascendants 
and  collaterals,"  &c..  Dr.  Burn  adds,  "  And  herein  the  civil, 
canon,  common,  and  statute  laws  do  all  agree,  in  giving  this 

(a)  Vol.  4,  c.  2.  pp.  31,  31,  87. 

(b)  Vol.  4,  p.  539  (9th  edit.). 
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preference  to  descendants,  exclusive  of  all  ascendants  and 
collaterals."  (a) 

Thus,  it  appears  that  there  is  a  wonderful  concurrence,  if 
not  an  identity,  of  opinions  among  all  the  commentators  and 
text^writers  of  authority,  that  although  the  father  and  child 
of  an  intestate  are  equal  in  proximity  of  blood  to  him,  the 
law  of  England  prefers  the  latter  in  the  succession  to  the 
intestate's  personal  estate.  Indeed,  the  respective  degrees  in 
which  a  person  is  of  kin  to  an  intestate,  are  important  only 
when  the  claimants  to  the  succession  are  in  the  same  line ;  if 
they  are  in  different  lines,  the  line  is  the  first  consideration, 
the  degree  is  only  of  secondary  consideration ;  and  accord- 
ingly, even  a  great-grandson,  who  is  in  the  third  degree,  ex- 
cludes a  father,  who  is  in  the  first  — 

[Lord  Campbell.  —  And  so  strict  is  that  rule  of  the 
law  of  England,  that  while  there  is  any  one,  ever 
so  *  remote  in  the  descending  line,  you  cannot  have    *225 
recourse  to  the  ascendants,  however  near.] 

That  is  the  rule  of  law,  irrespective  of  the  Statute  of  Dis- 
tributions ;  and  cases  which  arose  on  claims  to  administration 
under  that  statute  show  that  the  rule  still  prevails  as  be- 
tween descendants  and  ascendants  in  the  same  degree :  as  in 
Smithes  Case^  (i)  where  administration  was  refused  to  the 
father  of  an  intestate,  who  left  an  infant  son  surviving.  In 
Blackhorough  v.  Davis^  ({?)  where  a  contest  arose  between  a 
grandfather  and  an  aunt  of  an  intestate,  Lord  Holt,  taking 
an  elaborate  view  of  the  law  on  this  subject,  says  that,  "  by 
the  law  of  England,  before  the  Conquest,  all  the  descendants 
of  a  person  djring  intestate  had  preference,  not  only  in  per- 
sonal but  also  in  real  estates."  Then,  after  mentioning  that 
an  alteration  was  made  as  to  real  estates,  he  proceeds :  ^'  And 
personal  estates  were  left  as  they  were;  and  father  and 
mother,  as  to  that,  have  preference  to  brother  or  sister  of 
the  intestate,  and  all  other  relatives  except  the  descendants 


(a)  VoL  4,  p.  544  (9th  edit.).  (b)  Strange,  892. 

(c)  12  Mod.  615;  see  pp.  623 «  624;  1  P.  Wms.  49. 
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of  him:  and  it  is  plain  that  this  remains  so  still,  for  that 
nothing  appears  in  the  books  of  any  alteration  made  in  this 
point." 

By  the  3d  section  of  the  Statute  of  Distributions,  the  Ordi- 
nary shall  order  and  make  just  and  equal  distribution  of  what 
remains  after  all  debts,  &c.,  amongst  the  wife  and  children, 
or  children's  children,  if  any  such  be,  or  otherwise  to  the 
next  of  kindred  to  the  dead  person  in  equal  degree,  or  legally 
representing  their  stocks  pro  suo  cuique  jure^  according  to  the 
laws  in  such  cases,"  &c.    And  by  section  5,  the  manner  of 

distribution  is  more  particularly  directed ;  that  is,  one- 
*  226   third  of  the  surplusage  to  the  wife  of  the  intestate,  *  and 

all  the  residue  by  equal  portions  to  and  amongst  the 
children,  and  such  persons  as  legally  represent  them :  and  by 
sections  6  and  7,  in  case  there  be  no  wife  nor  children,  nor 
legal  representatives  of  children,  the  residue  is  distributable 
amongst  the  next  of  kindred  of  the  intestate  who  are  in  equal 
degree,  and  their  legal  representatives;  but  no  representa- 
tion is  admitted  among  collaterals,  after  brothers'  and  sisters' 
children.  Lord  Hardwicke,  on  the  construction  of  these 
sections,  in  the  case  of  Evelyn  v.  Evelyn^  (a)  held  that  a 
grandfather  does  not  share  with  the  brother  of  an  intestate ; 
that  whether  the  degrees  of  proximity  were  to  be  computed 
by  the  common  law  or  by  the  civil  law,  there  were  strpng 
grounds  for  preferring  the  brother  to  the  grandfather:  be- 
cause, first,  of  persons  in  equal  degree,  one  may  be  preferred 
"  si  ejus  jus  sit  potius ;  "  secondly,  that  the  preference  of  the 
younger  person,  in  whom  there  is  a  natural  9pe%  CLccrescendiy 
is  favoured  by  utility  and  public  policy;  and  lastly  and 
chiefly,  because  there  were  two  former  decisions  on  that 
side  ;  viz.,  Poole  v.  Wilshaw^  in  1708,  and  Norhury  v.  Vicars^ 
in  1749.  Upon  all  these  grounds,  the  child  of  the  intestate, 
in  the  present  case,  ought  to  be  held  entitled  to  a  preference 
over  the  intestate's  parents  ;  and  the  appellant  asks  that  the 
same  interpretation  may  be  now  put  upon  the  words  ^^  next 
of  kin  "  that  was  put  on  them  before  the  Statute  of  Distribu- 
tions— 

(a)  Amb.  191;  3  Atk.  762;  4  Burl's  Ecc.  Law,  p.  548  (0th  ed.). 
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[Lord  Cottenham.  —  It  does  not  appear,  by  the  report  of 
this  case,  that  Evelyn  v.  Evelyn  was  cited  before  the  Master 
of  the  Rolls.] 

The  omission  must  be  a  mistake ;  it  was  cited  and  much 
relied  on ;  and  the  words  ju%  potiua^  used   by  the  Master 
of  the  Rolls  in  his  judgment,  are   taken  from  the 
♦judgment  of  Lord  Hardwicke,  who  seemed  to  agree    *227 
in  the  opinion  of  the  commentator  Vinnius,  that  among 
kindred  in  equal  degree  one  may  have  b,  jibs  potiu9. 

[Lord  Cottenham. — Lord  Hardwickb's  decision  proceeded 
on  the  computation  of  the  degrees  by  the  common  law,  that 
between  brother  and  brother  there  was  but  one  degree, 
whereas  the  grandfather  was  in  the  second  degree ;  so  that 
case  does  not  help  the  argument  for  the  appellant.] 

He  distinctly  says  that  '^  the  computation  of  degrees  ought 
to  be  according  to  the  rules  of  the  civil  law."  If  the  decision 
was  on  the  ground  that  the  brother  was  in  the  first  degree  of 
proximity,  it  would  go  to  admit  a  brother  to  share  with  the 
father  of  an  intestate ;  of  which  there  is  no  instance. 

[Lord  Cottenham.  —  There  can  be  no  doubt,  on  referring 
to  the  report,  that  the  decision  proceeded  on  the  common-law 
computation.  He  states  the  case  of  Poole  v.  WiUhaw^  that 
it  was  a  bill  by  the  grandmother  for  a  share  of  her  gmndson's 
estate  equally  with  his  brother,  insisting  that  she  was  in 
equal  degree  of  consanguinity,  and  equally  entitled ;  but  all 
the  Court  was  contrary,  and  there  was  no  such  usage  since 
the  statute.  And  he  adds,  that  he  knew  of  none  since  ;  and 
that  as  the  subsequent  decree  at  the  Rolls  (in  Norbury  y. 
Vicars)  was  conformable,  he  would  not  overthrow  these  de- 
terminations.] 

In  cases  of  intestacy  the  Ecclesiastical  Courts  have  always, 
as  well  since  as  before  the  Statute  of  Distributions,  considered 
themselves  bound  in  grants  of  administration  to  prefer  the 
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child  to  the  father  of  the  intestate,  (Jrooke  v.  Watt ;  (a)  and 
the  reason,  no  doubt,  is,  that  the  child  has  a  ju%  potitis^ 

*  228   though  both  are  in  *  equal  degree  of  propinquity  to  the 

intestate ;  and  for  the  same  reason  the  father  is  pre- 
ferred to  the  brother  of  the  intestate.  Administration  also 
follows  an  interest  in  or  a  right  to  the  intestate's  property ; 
In  re  Gill ;  (6)  it  would,  therefore,  seem  that  a  right  to  the 
administration  determines  in  most  cases  the  right  to  the  prop- 
erty, et  vice  versa.  In  the  limitation  of  personal  property  to 
one's  heir,  there  is  no  doubt  it  would  go  to  his  next  of  kin, 
and  his  child,  answering  both  descriptions,  would  take.  J7b2- 
loway  V.  Holloway.  (<?)  And  so  would  the  child  be  held  en- 
titled under  a  limitation  of  real  estate  to  the  next  of  kin.  Mr. 
Jarman,  in  his  Treatise  on  Wills,  says  (2  vol.,  p.  37),  — not 
referring  to  any  authority,  but  assuming  that  the  terms  ^^  next 
of  kin  "  are  well  understood,  —  "a  devise  or  bequest  to  next 
of  kin  vests  the  property  in  the  persons  (exclusively  of  the 
widow)  who  would  take  the  personal  estate  in  case  of  intes- 
tacy, under  the  Statutes  of  Distribution;  subject,  however, 
to  this  material  qualification,  that  it  is  confined  to  those  who 
answer  the  description  of  next  of  kin  properly  so  called,  to 
the  exclusion  of  persons  who  claim  by  representation,  under 
the  express  clause  in  the  Statute  of  Charles  2."  He  then 
states  the  case  of  Elmsley  v.  Toung^  (rf)  adding  that  the  final 
decision  on  it  by  the  Lords  Commissioners,  holding,  ^^  that 
the  trust  there  applied  to  the  next  of  kin  in  the  strictest  sense 
of  the  term,  to  the  exclusion  of  the  persons  claiming  by  repre- 
sentation," was  sanctioned  by  the  previous  opinions  of  Lord 
Thurlow,  in  Phillips  v.  Garths  («)  by  Lord  Eldon,  in  Gar- 
rick  V.  Lord  Camden^  (jg)  and  by  Sir  W.  Grant,  in  Smith 

V.  Campbell ;  (A)    contrary  to    the    dictum    of    Lord 

*  229    *  Kenyon,  in  Stamp  v.  Cooke  ;  (t)  and  to  the  decisions 

of  Mr.  Justice  Buller,  in  Phillips  v.  Garth  ;  (Jc)  and 

(a)  2  Vem.  125.  (6)  1  Hagg,  342. 

(c)  5  Ves.  898.  (rf)  2  My.  &  K.  780. 

(c)  3  Bro.  C.  C.  69.  (g)  14  Ves.  372. 

(A)  Coop.  217.  (0  1  Cox,  234. 
(it)  3  Bro.  C.  C.  64. 
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of  Sir  J.  Leach,  in  Hinckley  t.  Maclarens  (a)  and  Mmsley 
V.  Young,  (b') 

The  Statute  of  Distributions  does  not  at  all  form  the 
criterion  of  the  child's  claim  to  preference  ;  it  does  not  alter 
or  afiPect  the  degrees  of  propinquity  ;  what  it  does  is  to  intro- 
duce the  principle  of  representation  among  descendants  and 
collaterals,  introducing  persons  as  next  of  kin  who  are  not 
next  of  kin,  but  leaving  the  nearest  of  blood  as  they  were 
before.  The  law  of  England,  anterior  to  the  statute,  pre- 
ferred the  children  to  the  parents  of  the  deceased  person. 
Why  ?  Because  the  children  were  deemed  to  be  properly  the 
next  of  kin  ;  so  that  the  term  "  next  of  kin  "  is  not  governed 
merely  by  proximity  of  blood.  In  Mmaletf  v.  Young^  Lord 
Commissioner  S  ha  dwell  says,  (e)  ^^  It  was  said  that  the  term 
next  of  kin  means,  by  force  of  its  own  natural  import,  the 
persons  who  take  as  next  of  kin  by  the  Statute  of  Distribu- 
tions ;  but  that  this  is  not  so,  is  manifest  upon  the  face  of  the 
statute  itself ; "  and  after  reading  the  6tli  section,  which 
directs  the  remainder  of  the  intestate's  estate,  in  the  events 
there  mentioned,  to  be  distributed  equally  to  every  of  the 
next  of  kindred  of  the  intestate  who  are  in  equal  degree,  and 
those  who  legally  represent  them,  his  Honor  adds,  *^  so  that 
the  statute  does  emphatically,  in  directing  a  distribution 
in  a  particular  case,  take  notice  that  the  persons  who  are 
to  take  shall  be  the  next  of  kin,  and  some  other  persons 
besides  the  next  of  kin,  of  the  intestate."  ^^It  is  by  no 
means  true,  as  a  general  proposition,  that  the  term  next 
of  kin  is  *  taken  to  signify  those  who  are  entitled  un-  *  280 
der  the  Statute  of  Distributions."  And  in  the  same 
case  Lord  Commissioner  Bosanquet,  in  his  judgment,  re- 
ferring to  Mr.  Justice  Bullbr's  decision  in  Phillips  v.  Garths 
says,  (<2)  ^^  How  and  when  and  to  what  extent  did  the  words 
^  next  of  kin '  acquire  any  particular  meaning  distinct  from 
their  known  legal  meaning?  That  before  the  statute  the 
meaning  of  those  words  is  clear  and  intelligible,  and  that 
there  was  no  difficulty  in  applying  them,  as  they  had  been 

(a)  1  My.  &  K.  27.  (b)  2  My.  &  K.  82. 

(c)  2  My.  &  K.  786.  (d)  2  My.  &  K.  701. 
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applied  on  former  occasions  and  according  to  the  language  of 
Lord  Coke,  to  the  next  of  blood,  there  can  be  no  doubt. 
How  then  did  they  acquire  a  different  meaning,  and  how  can 
that  meaning  be  applied  to  an  instrument  which  does  not 
profess  to  relate  to  the  Statute  of  Distributions  ?  " 

[Lord  Cottenham.  —  Your  contest  in  the  present  case  is, 
that  the  parent  of  the  deceased  is  not  of  equal  degree  with 
the  child  ;  not  equally  next  of  kin  with  the  child.  How  does 
Smith's  Case^  cited  from  Strange's  Reports,  sustain  that  ?  ] 

The  Ecclesiastical  Court  refused  administration  to  the 
father,  because  he  was  not  next  of  kin,  but  the  intestate's 
child,  who,  being  an  infant,  could  not  obtain  it.  If  the  child 
was  out  of  the  way,  the  father  would  be  entitled ;  so  that  he 
was  not  deemed  equally  next  of  kin  with  the  child. 

[Lord  Campbell.  —  That  case  does  not  decide  whether  the 
father  or  child  of  an  intestate  has  the  better  title  to  his  prop- 
erty ;  but  that  the  child,  if  of  age,  would  be  entitled  to  the 
administration.] 

Precisely  so  ;  and  that  is  the  present  case. 

[Lord  Cottenham,  —  If  the  child  was  out  of  the 
♦  231  way,  ♦  administration  would  be  granted  to  the  intes- 
tate's father.  Bjat  it  is  not  the  course  of  the  Ecclesi- 
astical Court  to  grant  administration,  durante  fninori  estate  of 
the  person  entitled  thereto,  to  the  person  who  would  be  next 
entitled.  The  contest  was  not  between  the  child  and  grand- 
father, as  in  this  case,  but  whether  the  grandfather  was 
entitled  to  the  administration  durante  minori  oBtate  of  the 
child.] 

The  grandfather  claimed  the  administration  to  his  deceased 
son,  as  of  light. 

The  second  question  in  this  case  was  decided  by  the  Master 
of  the  Rolls  in  favour  of  the  plaintiff,  and  will  not,  perhaps, 
be  again  disputed  by  the  respondents.  That  question  is, 
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whether,  under  the  ultimate  limitation  to  the  next  of  kin  of 
Emily  Mangles  or  Withj^  her  child  was  excluded  from  any 
benefit,  upon  the  intention  of  the  settlement,  which  contained 
antecedent  provisions  for  the  issue  of  the  marriage ;  and  it  was 
only  in  default  of  issue  living  to  attain  twenty-one  or  marry, 
that  the  limitation  to  the  next  of  kin  of  the  wife  was  to  take 
effect.  There  are  cases,  as  Bailey  v.  Wright^  (a)  in  which, 
under  a  limitation  in  a  marriage  settlement  of  the  wife's 
property  for  her  next  of  kin  or  personal  representative  in 
default  of  her  appointment,  the  husband  was  held  to  be  ex- 
cluded on  the  intention.  That  case  is  in  many  respects 
different  from  this  case,  to  which  the  reasons  in  the  Lord 
Chancellor's  judgment  (ft)  cannot  in  the  least  apply.  But 
the  judgment  of  the  Lords  Commissioners  in  Elmsley  v. 
Young^  (<?)  which  was  approved  of  by  their  co-commissioner, 
the  late  Lord  Chancellor,  and  by  the  present  Lord  Chancellor 
of  Ireland,  (d)  is  decisive  that  the  child  was  not  ex- 
cluded from  the  benefit  of  the  *  ultimate  limitation  in  *  232 
this  case.  Pearee  y.  Vincent  (e)  is  also  decisive. 
There  the  Barons  of  the  Exchequer,  in  a  case  sent  by  Sir 
J.  Leach,  certified  their  opinion  that  the  tenant  for  life  under 
a  devise  in  a  will  was  not  excluded,  but  took  the  real  and 
personal  estates  absolutely,  under  a  limitation  ^^  to  the  next 
and  nearest  relation,  or  nearest  of  kin,"  of  the  testator.  (^) 
Sir  J.  Leach,  being  dissatisfied,  sent  the  same  case  for  the 
opinion  of  the  Judges  of  the  Court  of  Common  Pleas,  who 
returned  the  same  answer,  (A)  which  was  adopted  by  the 
present  Master  of  the  Rolls,  (i)  The  law,  therefore,  may  be 
considered  as  settled  by  these  decisions,  that  a  person  cannot, 
on  the  general  intent  of  a  Settlement  or  will,  be  excluded 
from  the  benefit  of  an  ultimate  limitation,  if  he  answers  the 
description.  In  this  case,  therefore,  it  is  submitted  that  the 
judgment  of  the  Master  of  the  Rolls  on  the  minor  point  was 
right,  but  on  the  main  question  erroneous,  introducing  for 

(a)  18  Ves.  40.  (6)  18  Ves.  55. 

(c)  2  My.  &  K.  780.  (rf)  2  Dm.  &  W.  113. 

(€)  2  My.  &  K.  800.  (g)  1  C.  &  M.  598. 

(A)  2  Bing.  N.  C.  828.  (t)  2  Ke«n,  230. 
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the  first  time  a  new  principle  of  law  on  the  construction  of 
the  weU-known  terms  "  next  of  kin,"  and  importing  most 
calamitous  consequences  into  existing  and  perhaps  future 
settlements.  By  the  settlement  in  this  case  the  property 
was  settled  for  the  benefit  of  Emily  Mangles  and  her  chil- 
dren ;  but  by  the  decision,  not  only  the  10,000/.,  her  portion, 
which  her  father  covenanted  to  pay  to  the  trustees,  but  also 
other  property  coming  to  her  under  the  wills  of  her  maternal 
relations,  being  settled  in  the  same  way,  are  all  to  go  to  her 
surviving  parent.     That  decision  is  erroneous. 

Mr.  Kinderaletf  and  Mr,  Humphrey ^  for  the  respondents.  — 
Before  we  come  to  the  main  question  in  this  case,  let 
*  233  us  consider  the  minor  points  which  the  Master  *  of  the 
Rolls  decided  against  us.  It  appears  clearly  on  the 
face  of  the  settlement  that  it  was  the  intention  of  the  parties 
to  exclude  from  its  express  provisions  for  children  —  in  de- 
fault of  appointment  by  the  husband  or  wife — any  child 
that  should  not  acquire  a  vested  interest  in  the  settled  prop- 
erty. In  the  first  provision  for  children,  in  default  of  ap- 
pointment, they,  if  more  than  one,  or  if  only  one,  were  to 
take  in  equal  shares,  to  be  considered  an  interest  vested  in 
each  at  the  age  of  twenty-one  years  if  a  son,  and  at  that  age 
or  marriage  if  a  daughter ;  and  if  any  child,  there  being  more 
than  one,  should  die  before  that  age,  or  marriage  if  a  daughter, 
that  child's  share  was  to  belong  to  the  survivors  in  equal 
shares,  to  be  vested  in  them  at  the  time  their  original  shares 
should  vest ;  and  if  there  should  be  no  child,  or  none  to  live 
to  attain  twenty-one  or  to  marry,  the  trustees  were  to  hold 
the  sum  of  10,000Z.  —  in  default  of  appointment  by  Emily 
Mangles  among  her  brothers  and  sisters  —  upon  trust  for 
such  person  or  persons  as  at  her  death  should  be  her  '^  next 
of  kin."  Now  here  is  a  contingency  with  a  double  aspect, 
if  the  construction  put  on  these  terms  for  the  appellant  is 
right.  By  the  express  provisions  for  children,  in  all  supposed 
events,  no  child  was  to  take  an  interest  before  twenty-one  or 
marriage ;  but  according  to  the  appellant's  interpretation  of 
this  limitation  to  next  of  kin,  a  child  was  to  take  before  that 
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time.  Could  that  be  the  intention  of  the  settlement  which 
is  said,  in  Woodcock  v.  The  Duke  of  Dorset^  (a)  to  be  "  the 
truth  and  honour  of  the  case  "  ?  Bailey  v.  Wright^  (6)  ChoU 
mondeley  v.  Clinton^  ((?)  Bird  v.  Wood,  (d)  Standing  upon 
the  intention,  and  looking  to  the  preceding  limitations 
♦  for  children  of  the  marrii^e,  we  submit  that  by  the  *  234 
terms  "next  of  kin,"  in  the  ultimate  limitation,  are 
meant  persons  answering  that  description  other  than  children 
of  the  marriage,  persons  not  comprised  in  the  preceding  limi- 
tations expressly  providing  for  such  children  in  all  events  in 
which  it  was  intended  they  should  take ;  and  that  the  ulti- 
mate limitation  to  the  next  of  kin,  being  a  substitution  on 
failure  of  the  preceding  limitations,  must  be  taken  to  be  for 
the  benefit  of  persons  not  contemplated  by  them. 

In  support  of  the  argument  for  the  appellant,  that  the 
child  was  not  excluded,  the  cases  of  ElmBley  v.  Young  (e) 
and  Pearee  v.  Vincent  (g)  were  relied  on,  in  each  of  which 
the  tenant  for  life  was  held  to  take  the  benefit  of  the  ultimate 
limitation  to  the  next  of  kin.  Those  cases  were  materially 
different  from  the  present  case;  and  in  the  latter.  Sir  J. 
Leach  retained  his  original  opinion  that  the  tenant  for  life 
was  excluded,  notwithstanding  the  opinion  of  the  Court  of 
Exchequer  to  the  contrary,  (K)  and  sent  the  case  to  the  Court 
of  Common  Pleas,  (%)  whose  certificate  concurring  with  that 
of  the  Court  of  Exchequer,  the  present  Master  of  the  Rolls 
confirmed,  being  anxious  to  put  an  end  to  litigation.  In 
both  cases  the  parties,  declared  to  be  entitled  under  the  ulti- 
mate limitation,  took  only  partial  interests  under  the  preced- 
ing limitations ;  but  in  the  present  case,  the  child,  had  he 
lived  to  attain  a  vested  interest  under  the  preceding  limita- 
tions, would  take  absolutely.  The  case  of  Holloway  v.  HoU 
lowayy  (Jc)  also  cited  for  the  appellant  on  this  point,  was  one 
of  doubtful  application;  for  although  that  case  was 
recognized  by  Sir  W.  Grant  in  Jone»  v.  *Colbeck^  (J)    *  286 

(a)  3  Bro.  C.  C.  568.  (6)  18  Ves.  49. 

(c)  2  Jac.  &  W.  1.  (rf)  2  Sim.  &  Stu.  400. 

(e)  2  My.  &  K.  82,  786.  (^)  2  My.  &  K.  800;  2  Keen,  230. 

(A)  1  Cr.  ft  M.  598.  (t)  2  Bing.  N.  C.  828;  2  Scott,  347. 

\k)  5  Ves.  399.  (/)  8  Ves.  89. 

[201] 


*285  CASES  m  the  house  of  lobds. 

yet  in  Briden  y.  Hewlett  (a)  in  which  both  these  cases 
were  urged,  Sir  J.  Leach  held  that  the  mother,  tenant  for 
life,  was  excluded  from  the  benefit  of  the  ultimate  limitation 
^^  to  such  persons  as  should  be  entitled  under  the  Statute  of 
Distributions,"  and  he  followed  his  own  judgment  in  the  pre- 
vious case  of  Bird  v.  Wood^  (6)  which  was  a  case  of  direct 
exclusion.  In  Jone»  v.  Colbeck  there  was  a  residuary  bequest 
to  the  testator's  daughter  for  life,  and  to  her  children  at  their 
ages  of  twenty-one,  and  after  the  death  of  the  daughter  and 
her  children  under  that  age  to  the  testator's  relations  in  a 
due  course  of  administration ;  the  daughter  surviving  the  tes- 
tator was  his  only  next  of  kin  at  his  death,  and  she  died 
without  leaving  issue.  Her  personal  representatives  were 
excluded  from  the  residuary  bequest,  and  the  testator's  rela- 
tions (held  to  be  synonymous  with  next  of  kin)  living  at  her 
death  were  declared  entitled.  In  Miller  v.  JEaton^  (c)  in  a 
gift  of  residue  to  the  testator's  next  of  kin,  his  next  of  kin 
living  at  his  death,  having  express  bequests  under  the  will, 
were  excluded.  In  Clapton  v.  Bulmer^  (<2)  in  a  gift  of  residue 
in  trust  for  testator's  daughter  for  life,  and  after  her  death  for 
her  children,  and  if  she  should  die  without  leaving  issue,  for 
^^  the  nearest  of  kin  of  the  testator's  family ; "  the  daugh- 
ter surviving  the  testator  was  his  sole  next  of  kin ;  on  her 
death  without  issue,  her  personal  representative  was  ex- 
cluded from  any  share  in  the  residue,  and  her  next  of  kin 
at  her  death,  being  also  then  next  of  kin  of  the  testator, 
was  held  entitled ;  and  that  decision  was  on  appeal  affirmed 

by  the  Lord  Chancellor.  («)  These  were  all  cases  of 
*  236    probable  intention  of  exclusion  *  on  the  construction 

of  wills;  but  it  appears  from  Woodcock  v.  The  Duke 
of  Dorset^  (cf)  in  which  the  observation  that  the  intention  of 
^^  the  settlement  is  the  truth  and  honour  of  the  case  "  first 
occurred,  that  there  is  no  difference  between  the  rules  of  con- 
struction of  deeds  of  settlement  and  of  wills.      Watt  v. 


(a)  2  My.  &  K.  90.  (h)  2  Sun.  &  Stu.  400. 

(c)  Coop.  272.  (d)  10  Sim.  426. 

(e)  5  My.  &  Cr.  108.  (J)  3  Bro.  C.  C.  568. 
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Watt^  (a)  Bailey  v.   Wrighty  (5)  Bvlmer  v.  Jay^  (ji)  Wright 
V-  Kemp,  (rf) 

Another  point  on  which  the  respondents  in  this  case  rely 
is,  that  as  all  the  trusts  declared  by  the  settlement  concerning 
the  sum  of  10,000?.,  preceding  the  ultimate  trust  for  the  next 
of  kin  of  Emily  Mangles,  who  are  mere  volunteers,  had  failed 
before  the  death  of  James  Mangles,  and  therefore  before  the 
10,000?.  became  payable,  a  Court  of  Equity  will  not  enforce 
that  limitation  in  their  favour.  The  question  is,  therefore, 
whether  the  plaintiff  is  a  volunteer. 

Mr,  Tinney  objected  to  any  argument  on  this  point  in 
the  appeal,  as  it  was  not  raised  in  the  Court  below.  In  ap- 
peals, which  differ  from  rehearings  in  this  respect,  the  object 
is  to  see  whether  the  Court  below  decided  rightly  on  points 
raised  there. 

The  respondents'  counsel  admitting  that  this  point  was 
not  raised  below,  said  they  thought  it  their  duty  not  to  omit 
it  on  appeal ;  and  it  was  accordingly  noticed  in  the  reasons  in 
their  printed  case. 

Lord  CoTTENHAM,  after  conferring  with  the  learned  Lords 
present,  said  it  was  their  opinion  that  the  point  might  be 
properly  raised  on  the  appeal.  The  bill  was  dismissed  below, 
and  the  respondents,  anxious  to  uphold  the  decree,  were  for 
that  purpose  entitled  to  urge  this  point  in  their  argument. 

♦  The  respondents'  counsel  then  proceeded  to  argue  *  237 
that  the  appellant  claiming  as  the  personal  representa- 
tive of  the  child  under  the  limitation  to  the  next  of  .kin  of  the 
mother,  being  no  relation  at  all  of  either  the  child  or  mother, 
was  a  mere  volunteer,  and  that  a  Court  of  Equity  would  not 
lend  its  assistance  to  a  volunteer  claiming  the  benefit  of  a 
settlement.     Bellingham  v.  Lowther^  (e)  Osgood  v.  Strode^  (c/) 

(a)  8  Ves.  244.  (6)  18  Ves.  49. 

(c)  4  Sim.  48;  on  appeal,  3  My.  &  K.  197. 

(rf)  8  T.  R.  470. 

(t)  1  Chan.  Cas.  248.  (jg)  2  P.  Wma.  245. 
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Pulvertoft  V.  Pulvertoft^  (a)  Johnson  v.  Legard^  (i)  Lomas  v. 
Wright^  (c)  Q-odsal  v.  Webb^  (d)  Jeffreys  v.  Jeffreys,  (e)  The 
case  of  Ellis  v.  Nimmo^  (^)  in  the  Court  of  Chancery  in  Ire- 
land, was,  so  far  as  it  was  inconsistent  with  this  principle, 
questioned  by  the  Vice-Chancellor  in  Holloway  v.  Heading- 
ton^  (K)  and  overruled  by  the  Lord  Chancellor  in  Dillon  v. 
Coppin.  (i)  Neither  will  an  action  at  law  lie  here  ;  because 
F.  Mangles,  a  surviving  trustee  of  the  settlement,  is  also  one 
of  the  executors  of  the  covenantor  James  Mangles,  and  can- 
not, as  trustee,  bring  an  action  for  the  10,0002.  against  himself 
as  executor. 

We  now  come  to  the  last  and  main  question  in  this  case, 
and  submit  with  confidence  that  if  the  child  of  Emily  Man- 
gles, in  the  events  that  happened,  be  not  entirely  excluded 
from  the  ultimate  trust,  yet  the  words  of  that  trust  do  not 
designate  such  of  her  next  of  kin  as  would  be  entitled  to  her 
personal  estate,  according  to  the  Statute  of  Distributions,  (A) 
in  case  she  had  died  intestate  ;  but  the  person  or  persons  who 
should  be  her  next  or  nearest  of  kin,  without  reference  to 
that  statute  or  to  any  other  law  regulating  the  distri- 
*238  bution  *of,  or  succession  to,  intestates'  effects,  and 
without  any  distinction  or  preference  whatever  among 
such  persons.  And  in  that  view,  the  only  true  view,  of  the 
ultimate  trust,  the  parents  of  Emily  Mangles  having,  as  well 
as  her  son,  survived  her,  were,  together  with  the  son,  her 
next  and  nearest  of  kin  ;  and  her  son  being  therefore  entitled 
only  jointly  with  her  parents,  and  having  died  in  their  life- 
time and  without  severance  of  the  joint  interest,  the  whole 
sum  of  10,0002.  belonged  to  the  parents ;  and  the  appellant, 
claiming  as  the  representative  of  the  son,  is  not  entitled  to  any 
part  of  it. 

It  is  clear  that  this  question  depends  upon,  and  must  be 
decided  by,  the  law  of  consanguinity,  which  is  defined  to  be 

(a)  18  Yes.  84.  (b)  S  Madd.  283;  1  Tar.  281. 

(c)  2  My.  &  K.  769.  (d)  2  Keen,  99. 

(0  1  Cr.  &  Ph.  138. 

(g)  Lloyd  &  G.  Cas.  temp.  Sugd.  333. 

(h)  8  Sim.  324.  (t)  4  My.  &  Cr.  647. 

{k)  22  &  23  Car.  2,  c.  10. 
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"vinculum  personarum  ab  eodem  stipite  descendentium," 
and  is  lineal  or  collateral,  (a)  Every  generation  in  the 
direct  line  of  consanguinity  constitutes  a  different  degree, 
reckoned  either  upwards  or  downwards.  The  father  of  John 
Stiles  is  related  to  him  in  the  first  degree,  and  so  likewise  is 
his  son ;  his  grandfather  and  grandson  are  related  to  him  in 
the  second  degree.  This  is  the  natural  mode  of  reckoning 
the  degrees  of  kindred  in  the  direct  line,  and  therefore  ob- 
tains universally,  as  well  in  the  civil  and  canon  as  in  the 
common  law.  The  preference  of  the  child  to  the  parent  of 
an  intestate,  in  the  succession  to  his  personal  estate  and  in 
the  grant  of  administration,  both  founded  upon  considerations 
of  convenience  and  policy,  does  not  prove  that  the  child  is 
nearer  of  kin  than  the  parent.  There  is  no  more  reason  for 
importing  into  the  law  of  consanguinity  the  law  of  succession 
to  personal  property  than  there  is  for  importing  into 
it  the  law  of  succession  to  real  *  estate.  In  England  *  239 
there  are  three  kinds  of  law  perfectly  distinct  from  one 
another,  —  the  law  of  succession  to  personal  estate,  the  law 
of  inheritance  or  succession  to  real  estate,  and  the  law  of  con- 
sanguinity ;  besides  gavelkind  and  other  local  laws.  By  the 
common  law  of  England,  as  far  back  as,  or  even  before,  the 
Conquest,  the  children  and  widow  of  a  deceased  person  took, 
before  all  others,  their  shares  in  his  personal  estate  ;  not  be- 
cause they  were  nearest  of  kin  to  him,  but  because  it  was 
reasonable,  and  therefore  they  had  their  reasonable  parts,  (i) 
His  goods  were  to  be  divided  into  three  equal  parts  ;  one  to 
go  to  his  children  or  lineal  descendants,  one  to  his  wife,  and 
of  the  third  part  he  might  dispose  by  will ;  or  if  he  died  with- 
out a  wife,  he  might  dispose  of  a  moiety  of  the  whole ;  the 
other  moiety  went  to  his  children.  That  was  the  general 
law  in  the  reign  of  Edward  3,  —  long  prior  to  the  law  of  suc- 
cession ab  intentato^  —  though  afterwards  restricted  to  the  city 
of  London,  province  of  York,  and  principality  of  Wales.  It 
does  not  appear  that  the  deceased's  parents  took  any  share  in 
the  succession. 


(a)  2  Blacks.  202;  Harr.  Just.  Inst.  tit.  6,  7,  ad  finem, 
ih)  2  Blacks.  492  tt  $eq, 
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The  grants  of  administration  were  entirely  arbitrary,  untU 
by  the  Statute  of  21  Henry  8,  c.  6,  the  Ordinary  was  com- 
pelled to  grant  it  ^*  to  the  next  and  most  lawful  friend  of  the 
deceased ; "  under  which  description  the  husband  became 
entitled  to  administration  to  his  deceased  wife,  though  not  of 
kin  to  her  at  all.  (a)  He  had  also  the  beneficial  interest  in 
his  wife's  property ;  and  it  is  the  practice  of  the  Ecclesiastical 
Courts  to  let  administration  go  with  the  beneficial  interest,  as 
far  as  that  can  be  done.  Thomizs  v.  BiUlery  (i)  Carter 
*  240  V.  Crawley,  (c?)  Crooke  *  v.  Watt,  (d)  In  re  QUI.  {e) 
Hence  springs  up  a  usage  in  the  Ecclesiastical  Courts, 
which,  being  originally  founded  on  convenience,  becomes  the 
law  of  those  Courts.  By  that  law  the  children  of  an  intestate 
being  in  the  descending  Une,  are  preferred  to  the  parents  and 
to  all  in  the  ascending  line ;  not  as  of  absolute  right,  or  be- 
cause they  are  nearer  in  blood  to  the  intestate  than  his 
parents,  but  the  rule  is  founded  on  polity  and  general  ab- 
stract reason.  Blackborough  v.  Davis,  (jf)  Evelyn  y.  Eve-- 
lyn.  (A)  But  neither  the  law  of  succession  to  property  nor 
the  law  regulating  administration  is  the  foundation  of  the 
law  of  consanguinity,  which  is  a  distinct  original  law,  and 
must  govern  the  question  in  this  case.  In  the  ordinary 
meaning  of  the  terms  "  next  of  kin,"  what  is  "  next "  but 
nearest?  What  is  kin  or  kindred,  but  relatives?  What 
reference  can  the  terms  *'  nearest  relations  "  have  to  succes- 
sion ah  intestate  to  Emily  Mangles?  The  terms  ^^next  of 
kin  "  have  no  reference  to  intestacy  or  to  succession,  as  the 
term  ^^  heir  "  has,  for  that  implies  succession.  In  the  inter- 
pretation of  ^'  next  of  kin  "  in  this  case,  the  Statute  of  Dis- 
tributions is  rejected  altogether,  and  reference  must  be  made 
to  the  rules  of  law  prior  to  and  dehors  that  statute.  The 
cases  of  Brandon  v.  Brandon  (t)  and  Elmsley  v.  Young  (A) 
establish  this  principle,  that  where  there  is  a  gift  to  the  next 
of  kin,  simpliciter,  no  regard  is  to  be  had  to  the  Statutes  of 

(a)  Rolle's  Abr.  tit.  Adm.  200. 

(6)  Vent.  217-19.  (c)  Sir  T.  Raym.  496. 

Id)  2  Vem.  125.  (e)  1  Hagg.  Ecc.  Rep.  842. 

(g)   Ubi  supra,  p.  225.  (A)  Ubi  supra,  p.  226. 

(0  3  Swanst.  319.  (k)  2  My.  &  K.  82,  786. 
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Distribution,  that  is,  to  the  law  of  succession  ab  tntestatOy  but 
to  the  law  of  consanguinity.  All  the  respondents  ask  the 
House  to  do  is  to  apply  to  this  case  the  principle  of 
construction  established  by  those  cases,  and  to  *de-  *241 
clare,  upon  the  meaning  and  reason  of  the  words  and  the 
general  law,  without  reference  to  the  statute,  whether  a  child 
is  nearer  in  blood  to  his  parent  than  that  parent's  parents. 
That  is  the  simple  proposition  which  the  appellant  is  bound 
to  prove,  in  order  to  get  this  judgment  reversed.  If  by  the 
general  law  before  the  Statute  of  Distributions  the  children  of 
an  intestate  were  the  sole  next  of  kin,  the  legislature  had  only 
to  say  in  the  statute  that  the  residue  of  the  property,  in  the 
events  there  mentioned,  should  go  to  the  next  of  kin.  But 
the  statute  shows  the  sense  of  the  legislature  that  there  were 
other  persons  as  near  of  kin  as  the  chUdren ;  and  to  prevent 
competition  between  them  and  the  children,  under  that  de- 
scription, the  cumbrous  machinery  in  the  fifth,  sixth,  and 
seventh  sections  is  resorted  to ;  because  unless  the  residue 
was  given  to  the  children  eo  nomine  other  persons  would 
claim  to  share  with  them  as  next  of  kin.  There  can  be  no 
doubt  that  the  parents  and  children  of  any  person  are  his 
next  of  kin  in  equal  degree,  not  only  in  the  natural  and  ordi- 
nary meaning  of  the  expression,  but  also  as  recognized  in  the 
law  of  England ;  and  where  the  expression  occurs  simply  and 
without  addition,  as  in  this  case,  it  must  be  taken  in  its  pri- 
mary and  natural  sense,  without  any  reference  to  the  laws  of 
inheritance  or  succession.  The  question  being  one  of  prox- 
imity, that  is,  which  of  two  objects  equidistant  from  the 
intermediate  subject  is  nearer  to  it,  no  one  can  answer ;  and 
therefore  the  judgment  of  the  Court  below,  'treating  them  as 
equidistant,  is  the  only  judgment  that  could  be  pronounced. 
It  is  contrary  to  common  sense  to  say  there  is  any  difference 
in  propinquity  of  kindred  between  the  child  and  parents 
of  any  person.  Between  persons  in  equal  *  propinquity  *  242 
or  proximity,  dignity  of  blood  may  give  a  preference ; 
Counden  v.  Clarke  ;  (a)  but  there  is  no  room  for  that  distinc- 
tion here.     There  is  an  argument  by  Vinnius,  referred  to  by 

(a)  2  Hob.  20. 
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Lord  Hardwicee  in  Evelyn  v.  Evelyn^  that  some  persons 
may  have  a  right  of  succeeding  to  property  in  exclusion  of 
others  in  equal  or  nearer  degree  of  proximity,  if  they  have  a 
ju%  potiiis.  Admitting  such  rule  in  the  succession  to  personal 
as  well  as  real  property,  we  cannot  allow  its  application  to 
the  construction  of  a  term  which  has  no  reference  to  succes- 
sion of  any  kind ;  which  must  be  read  next  in  propinquity, 
and  not  next  in  succession ;  and  must  therefore  be  construed 
by  the  jti8  propinquitatis^  as  was  applied  in  Brandon  v.  Bran- 
don and  Elmsley  v.  Young. 

Mr.  Tinney^  in  reply.  —  With  regard  to  the  point  that  has 
been  raised,  now  for  the  first  time  in  this  case,  that  the  appel- 
lant, being  a  volunteer,  is  not  entitled  to  the  aid  of  a  Court 
of  Equity  to  enforce  her  claim  under  the  ultimate  limitation 
in  the  settlement,  and  that  no  action  at  law  could  be  brought 
on  the  covenant  of  James  Mangles  to  pay  the  10,0002.  to  the 
trustees,  because  F.  Mangles,  as  surviving  trustee,  being  also 
an  executor  of  J.  Mangles,  could  not  have  an  action  against 
himself;  it  is  to  be  observed  that  the  appellant  sues  as  ad- 
ministratrix of  the  child,  and  that  the  defendants  F.  Mangles 
and  the  other  executors  of  J.  Mangles  admit  assets  of  their 
testator,  subject  to  his  voluntary  debts,  and  such  debts  are 
recoverable  at  law  or  in  equity.  It  is  true,  an  executor  or 
administrator  cannot  bring  an  action  against  himself  for  a 
debt  due  to  him  in  his  private  or  other  character,  but  the  law 

gives  him  a  remedy  to  retain  the  debt  out  of  the  assets 
*  243  in  his  hands,  •  Plumer  v.  Marchant^  (a)  and  if  they  are 

not  sufficient  he  may  bring  an  action  against  the  heir, 
where  the  heir  is  bound  by  the  covenant ;  (6)  therefore  it  is 
no  impediment  to  the  creditor's  recovering  his  debt  that  he 
is  executor  of  the  debtor ;  his  power  to  recover  is  even  better 
by  his  being  in  that  position.  Besides,  F.  Mangles  is  not  the 
only  surviving  trustee  of  the  settlement,  or  the  only  executor 
of  J.  Mangles :  the  defendant  Monro  is  another  of  the  trus- 
tees, and  he  may,  on  this  covenant,  sue  the  executors,  and  if 
they  have  not  assets,  then  the  heir  of  J.  Mangles.     Both 

(a)  3  Burr.  1380.  (6)  Co.  Litt.  264  b.,  n,  209. 
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trostees,  however,  declined  to  take  any  proceedings,  and  the 
appellant  had  no  alternative  but  to  file  her  bill,  and  make 
them  parties  defendants.  This  was  such  a  covenant  as 
equity  would  decree  a  specific  perfbnnance  of,  without  put* 
ting  the  party  to  an  action  of  covenant  in  the  trustee's  name. 
Vernon  v.  Vernon,  (a)  In  that  case,  Lord  Chancellor  Kino, 
at  the  end  of  his  judgment,  said,  as  a  further  reason  for  exe- 
cution of  the  covenant,  *^  no  creditor  can  be  here  hurt  by  a 
specific  performance  of  this  agreement;  wherefore,  as  the 
defendant  has  .admitted  assets,  let  her  purchase  and  make  a 
settlement  of  lands  pursuant  to  the  articles/'  That  a  Court  of 
Equity  will  compel  execution  of  such  covenants,  there  is  the 
further  authority  of  Stephens  v.  Trueman  (h)  and  Lomas  v. 
Wright,  (e)  But  there  is  no  pretence  for  saying  that  this 
was  a  voluntary  debt;  because  with  this  covenant  by  the 
lady's  father  to  settle  10,0002.,  and  with  the  expectancies  she 
had  from  her  maternal  relations  to  be  settled  in  like  manner, 
she  and  they  purchased  of  her  husband,  to  whom  all 
her  property  *  would  go  if  there  was  no  settlement,  *  244 
the  right  to  i^point  it  to  her  brothers  and  sisters,  or 
let  it  go  to  her  own  next  of  kin :  so  that  this  is  a  distinct 
case  of  purchase. 

On  the  point  that  the  child  was  not  excluded  from  the 
benefit  of  the  ultimate  limitations,  the  recent  cases  of  Elm%^ 
leff  V.  Young  and  Pearet  v.  Vmcent  have  been  referred  to, 
as  sufficient  to  establish  that  point.  It  may  be  further  ob- 
served, that  Mrs.  Withy  had  power  of  appointing  not  only 
to  her  children,  but  also  to  her  brothers  and  sisters  and  their 
children;  but  she  had  no  power  to  appoint  to  her  father  and 
mother,  who,  it  is  now  contended,  are  entitled  to  take  under 
the  ultimate  limitation,  in  default  of  appointment.  Suppose 
Mrs.  Withy  had  two  or  more  children,  and  she,  surviving  her 
husband,  died  without  appointing  to  this  property,  leaving 
those  children  under  twenty-one,  and  that  they  married  and 
died  under  that  age  leaving  children,  those  children  would 
be  penniless,  the  father  and  mother  taking  all  the  property  I 


(a)  2  P.  Wma.  595.  (6)  1  Vea.  Sen.  78. 

(c)  2  My.  &  K.  769. 
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Could  that  be  the  uxtention  of  the  settlement  ?  Nothing  can 
be  more  absurd  than  the  imputation  of  intention  in  this  settle- 
ment, that  the  father  and  mother  were  to  take  it  all  as  next 
of  kin.  The  case  of  Bird  v.  Wood^  (a)  cited  for  this  argu- 
ment, has  been  frequently  overturned,  and  even  by  the  same 
Judge  who  decided  it.  • 

The  important  question  is,  whether  the  child  of  Mrs.  Withy 
was  her  sole  next  of  kin  at  her  death,  or  her  father  and 
mother  were  equally  next  of  kin  to  her  with  the  child.  Next 
of  kin  is  a  technical  term,  having  no  precise  .definition,  but 
descriptive  of  relation  to  a  person.    The  accepted  undisputed 

next  of  kin  are,  first,  a  person's  descendants  ;  in  default 
*  245   of  them,  *  the  ascendants  and  their  collaterals.     In  all 

the  text-books,  the  terms  are  taken  to  be  exclusive  of 
parents  where  there  are  chUdren,  and  these  are  preferred  in 
successions  to  personalty  and  in  administrations.  But  it  is 
alleged  that  there  is  a  law  of  propinquity,  or  a  law  of  nature, 
which  holds  the  father  of  a  person  as  near  to  him  as  his  child. 
This  fourth  law  of  reckoning  degrees  of  kindred  is  not  noticed 
by  the  text- writers  in  their  tabular  views  of  the  degrees ;  if 
it  exists,  where  is  it  to  be  found  ? 

[Lord  Cottenham.  —  If  it  can  be  shown  that  the  Ecclesi- 
astical Courts  grant  administration  to  the  child,  because  he 
is  nearer  of  kin  than  the  parent,  that  would  maintain  your 
argument.] 

There  is  no  case  in  which  they  have  exercised  an  option  or 
discretion  between  the  parent  and  child  of  an  intestate.  The 
passage  before  quoted  from  Blackstone  (i)  excludes  all  notion 
of  equality. 

[Lord  Cottenham. — I  infer  from  that  passage  that  the 
parent  and  child  are  in  equal  degree.] 

Next  of  kin,  used  simply,  is  a  technical  term,  meaning 
children,   never  parents ;   it  implies  succession  to  personal 

(a)  2  Sim.  &  Stu.  400.  (6)  2  Comm.  504. 
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estate,  as  the  term  ^^heir"  designates  succession  to  real 
estate.  The  Statute  of  Distributions  first  let  in  persons  who 
were  not  next  of  kin  to  share  with  the  next  of  kin  by  right 
of  representation.  How  this  was  may  be  seen  in  the  case  of 
Carter  v.  Crawley^  (a)  which  may  be  said  to  be  a  contempo- 
raneous exposition  of  the  statute.  The  forms  of  the  grants 
of  administration  before  the  statute,  found  in  the  records  in 
the  prerogative  office,  show  that  the  children  were  held  prop- 
erly entitled.  In  one  form  of  grant  of  administration  to 
the  parent  of  the  intestate,  he  is  described  as  eoslebs^ 
without  wife  or  children ;  implying  *  that  if  he  had  *  246 
children,  they,  and  not  his  father,  would  have  the  ad- 
ministration. 

[Lord  Cottenham.  —  It  appears  there  was  no  change 
made  in  the  forms  of  the  grants  by  either  statute  (of  Henry 
8  or  Charles  2)  ;  and  that  administration  was  granted  to  the 
child  as  child  of  the  intestate,  and  not  as  next  of  kin.] 

It  appeared  from  the  contested  cases,  that  where  there 
were  no  children,  preference  was  given  to  those  of  the  claim- 
ants that  were  nearer  in  degree.  Blackborov^h  v.  Davis^  (6) 
Evelyn  v.  Evelyn,  (c)  Is  it  not  reasonable,  therefore,  to  infer 
that  the  children,  where  they  existed,  were  preferred  because 
they  were  deemed  nearer  to  the  parent,  or  had  the  jus  potiusf 

Mr.  Humphrey^  in  the  absence  of  his  leader,  was  heard  to 
observe  on  the  new  cases  cited  in  the  reply. 

Jane  80. 

Lord  Cottenham.  —  My  Lords,  being  of  opinion  that  the 
Master  of  the  Rolls'  judgment  is  right  in  the  construction  he 
put  upon  the  terms  ^^  next  of  kin,"  it  is  unnecessary  for  me 
to  consider  any  of  the  other  points  raised  in  the  argument. 
The  event  having  happened,  in  which  it  was  by  the  settle- 
ment declared  that  the  10,0002.  should  be  held  upon  trust  for 
such  person  or  persons  as  at  the  death  of  Emily  Mangles 

(o)  Sir  T.  Raym.  496.  (6)  Ubi  ««pra,  p.  225. 

(c)  Ubi  supra  J  p.  226. 
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should  be  her  next  of  kin,  the  question  is,  who  at  that  time 
answered  that  description,  she  haying  left  a  son  and  her 
father  and  her  mother  her  surviving. 

The  first  consideration  is,  What  is  the  rule  of  the  law  of 

England  in  extending  the  proximity  of  kindred  ?  for 
*247    such  rule  must  govern,  unless  superseded  *by  what 

constitutes  the  second  consideration ;  which  is.  Have 
the  words  used  received  a  conventional  or  technical  construc- 
tion ?  for  if  they  have,  such  must  be  considered  as  the  sense 
in  which  they  have  been  used. 

As  to  the  first  of  these  questions,  there  really  is  no  doubt ; 
all  writers  agree  that  in  extending  proximity  of  kindred,  the 
law  of  England  considers  the  ascending  and  descending  lines 
as  equal.  Blackstoue,  in  the  passage  quoted  for  another 
purpose  by  the  appellant,  says,  "  both  "  —  that  is,  the  chil- 
dren and  the  parent  —  **  are  in  the  first  degree."  (a)  If,  then, 
the  law  of  England  considers  the  child  and  the  parent  of  a 
person  deceased  as  equal  in  degree  of  proximity,  nothing  can 
prevent  their  taking  equally  under  a  limitation  to  *'  next  of 
kin,"  but  such  words  having  received  some  construction  and 
technical  meaning  different  from  and  controlling  this  their 
obvious  and  natural  meaning.  The  point  to  be  established 
by  the  appellant  is,  that  "  next  of  kin  "  has  been  construed 
to  describe  one  nearest  in  proximity  in  the  descending  Une,  to 
the  exclusion  of  all  in  the  ascending  line,  though  equal  or 
nearer  in  degree  of  proximity.  In  support  of  this  proposition 
it  was  first  urged,  that  in  the  succession  to  property  the  de- 
scending line  is  preferred  to  the  ascending ;  but  unless  this 
preference  be  foimded  upon  the  supposition  that  the  party 
preferred  is  nearer  of  kin,  it  proves  nothing.  The  passage 
in  Blackstone  before  referred  to,  and  relied  upon  by  the 
appellant,  shows  that  in  his  opinion  proximity  of  kindred 
was  not  the  ground  of  the  preference.  He  says,  "  both,  in- 
deed, are  in  the  first  degree,  but  with  us  the  chUdi^n  are 

allowed  the  preference ; "  that  is,  they  are  preferred 
*  248    *  in  grants  of  administration,  though  not  nearer  of  kin 

than  the  parents  of  the  deceased ;  from  which  it  fol- 

(a)  2  Black.  Comm.  p.  604. 
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lows  that  the  right  of  the  child,  in  preference,  to  grants  of 
administration  has  no  bearing  upon  the  construction  to  be 
put  on  the  woi'ds  ^*  next  of  kin." 

The  Statute  21  Hen.  8,  c.  5,  proves  the  same  thing ;  for  it 
gives  to  the  Ordinary  the  power  of  selecting,  amongst  per* 
sons  in  equal  degree  of  kindred,  to  whom  administration 
should  be  granted.  How,  then,  can  the  granting  of  adminis* 
tration,  in  pursuance  of  this  power,  to  the  child  in  preference 
of  the  parent  of  the  deceased,  prove  that  the  child  is  con- 
sidered as  being  nearer  in  degree  of  kindred  ?  It  is  an  estab* 
lished  rule  of  the  Ecclesiastical  Court  that  the  right  to  the 
administration  of  the  effects  of  an  intestate  follows  the  right 
of  the  property  in  them.  In  re  Q-Ul^  (a)  to  the  exclusion 
even  of  next  of  kin,  notwithstanding  the  express  provisions  of 
the  Statute  of  Henry  8 ;  as  in  Bridgea  v.  The  Luke  of  Neuh 
ca$tle^  before  the  delegates  in  1712,  and  cited  in  Weat  v. 
WUby^  (6)  Young  v.  Peiroe,  (<?)  How,  then,  can  the  right  of 
the  child,  who  is  entitled  to  the  property  of  the  deceased,  to 
have  administration  granted  to  him  in  preference  to  the  parent 
of  the  deceased,  who  is  not  so  entitled,  prove  that  the  child  is 
considered  as  nearest  of  kin  ? 

It  was  then  argued  that  the  term  *^  next  of  kin  "  had,  by 
usage,  acquired  a  meaning  in  which  it  must  be  supposed  to 
have  been  used  in  the  settlement;  and  that  such  meaning 
was,  **  those  who,  as  next  of  kin,  were  entitled  to  the  succes* 
sion  to  personalty."  The  Statute  of  Distributions  (d)  accu- 
rately preserves  the  distinction  between  ^^  next  of  kin," 
and  those  to  whom  *  it  directs  the  distribution  of  the  *  249 
personalty.  If  there  be  no  children,  it  directs  the  dis- 
tribution of  the  estate  equally  to  every  of  the  next  of  kin- 
dred of  the  intestate  who  are  in  equal  degree,  and  those  who 
legally  represent  them ;  and  then  confines  the  representation 
within  brothers'  or  sisters'  children ;  not  treating  the  rights 
of  those  who  take  by  representation  as  belonging  to  them  aa 
next  of  kin,  but  as  derived  from  others,  who,  if  they  had 
lived,  would  have  been  next  of  kin.    If  the  familiar  expres- 

(a)  1  Hagg.  843.  (h)  8  Phillimore,  881. 

(c)  1  Freem.  496.  {d)  22  &  28  Chas.  2,  c.  10. 
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sion,  ^^  next  of  kin  under  the  statute,"  be  considered  as  hay- 
ing reference  to  this  provision  of  the  statute,  it  will  not  be 
found  to  be  so  inaccurate  as  has  been  supposed.  The  question, 
however,  is  not  whether  "  next  of  kin  under  the  statute  " 
has  not  been  inaccurately  used  as  describing  those  who  are 
entitled  under  the  statute,  but  whether  the  term  "  next  of 
kin,"  without  any  reference  to  the  statute,  has  received  any 
such  judicial  construction.  A  short  examination  of  the  cases 
will  show  that  the  contrary  is  established  by  a  very  great  pre- 
ponderance of  authority.  The  first  referred  to  in  support  of 
the  afiirmative  of  this  proposition  is  a  dictum  of  Lord  Kentok 
in  Stamp  v.  Cooke,  (a)  in  which  he  is  represented  as  saying, 
^*  if  the  residue  had  been  given  to  the  next  of  kin,  and  the 
testator  had  stopped  there,  the  statute  would  certainly  have 
been  the  rule  to  go  by."  This  was  merely  a  dictum,  for  the 
question  did  not  arise  in  the  case,  the  gift  being  to  the  testa- 
tor's "  next  relations,  as  sisters,  nephews,  and  nieces  ; "  which 
Lord  Kenyon  construed  to  mean,  that  the  property  should  be 
parted  amongst  them  in  the  same  way  as  the  statute  directs. 
In  Phillips  V.  Garth,  (6)  Mr.  Justice  Buller  held,  that  a  gift 

to  '^  next  of  kin,  share  and  share  alike,"  was  a  gift  to 
*  250   those  whom  the  statute  pointed  out,  but  (which  *  from 

the  words  was  unavoidable)  that  they  were  all  to  take 
equally ;  a  direction  suflScient  of  itself  to  prove  that  the  testator 
did  not  mean  that  his  property  should  go  according  to  the  pro- 
visions of  the  Act.  In  Hinckley  v.  Maclarens,  (<?)  Sir  John 
Leach  decided  that  a  gift  to  next  of  kin  operated  in  favour  of 
a  brother  and  the  children  of  deceased  sisters  to  take  jt^er 
stirpes,  or  under  the  statute.  This  was  certainly  more  correct 
in  principle  than  what  was  done  by  Mr.  Justice  Buller  in 
Phillips  V.  Garth ;  but  it  was  giving  a  meaning  to  words 
very  foreign  to  their  natural  and  obvious  meaning,  and  with- 
out any  ground  for  assuming  that  the  testator  had  used  them 
in  that  sense,  or  that  they  had  by  usage  or  decision  obtained 
any  such  construction.  If  "  next  of  kin  "  mean  those  who 
would  take  under  the  statute,  it  must  include  in  many  cases 

(a)  1  Cox,  236.  (6)  8  Bro.  C.  C.  64. 

(c)  1  My.  &  K.  27. 
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those  who  are  not  next  of  kin ;  and  a  gift  to  a  class,  which  in 
all  other  cases  gives  an  equal  portion  to  each  member  of  the 
class,  must  in  this  particular  case  be  governed  by  a  different 
and  altogether  artificial  rule  of  construction.  This  decision, 
in  Hinckley  v.  Maclarena^  was  followed  by  the  same  learned 
Judge,  in  Elm%ley  v.  Young,  (a) 

Such  are  the  authorities  in  support  of  the  proposition ;  of 
which,  that  of  Lord  Kenton,  being  merely  a  dictum^  was  not 
capable  of  being  reviewed ;  that  of  Mr.  Justice  Bulleb  was 
disapproved  of  by  Lord  Thublow,  Lord  Eldon,  Sir  Wiluam 
Grant,  Sir  Thomas  Plumeb,  and  every  other  Judge  except 
Sir  John  Leach  ;  and  that  of  Sir  John  Leach  was  expressly 
overruled  upon  appeal,  in  the  case  of  Elm%ley  v.  Young,  (6) 
Lord  Thublow,  it  is  true,  did  not  overrule  Mr.  Justice  Bul- 
leb'b  judgment  in  Phillips  v.  Garthy  (c)  because  the 
brothers  had  not  appealed :  but  he  so  *  strongly  felt  *  251 
the  unsoundness  of  that  decision,  that  when  the  case 
came  before  him  upon  another  point  he  ordered  that  the  case 
should  stand  over,  that  the  brothers  might  present  a  petition 
of  rehearing.  In  Garrick  v.  Lord  ^amden^  (d)  Lord  Eldon 
expressed  his  concurrence  in  Lord  Thublow's  opinion.  Sir 
W.  Gbant,  in  Smith  v.  Campbell^  (e)  expressed  a  similar 
opinion ;  and  in  the  previous  case  of  Wimbles  v.  Pitcher  (jg) 
he  held  brothers  entitled,  to  the  exclusion  of  nephews,  under 
the  words  ^^  next  of  kin  in  equal  degree,  share  and  share 
ahke."  Sir  T.  Plumeb,  in  Worthington  v.  Stother  (A)  and  in 
Brandon  v.  Brandon^ (%)  decided  —  upon  the  words  "next 
of  kin  in  equal  degree,"  in  the  former,  and  "nearest  and 
next  of  kin  in  equal  shares,"  in  the  latter  —  in  favour  of 
brothers  and  sisters,  to  the  exclusion  of  nephews  and  nieces. 
In  Elmsley  v.  Young^  (Jc)  upon  an  appeal  from  the  Rolls,  the 
present  Vice-Chancellor,  Sir  Launcelot  Shadwell,  and  Mr. 
Justice  Bosanquet,  sitting  as  Lords  Commissioners,  upon  the 
above  authorities,  overruled  the  decision  of  Sir  John  Leach. 

(a)  2  My.  &  K.  82.  (6)  2  My.  &  K.  780. 

(c)  3  Bpo.  C.  C.  69.  (d)  14  Vea.  .885. 

(e)  19  Yes.  404.  (jg)  12  Yes.  438. 

(A)  1  Madd.  36.  (0  ^  Swanat.  319. 
{k)  2  My.  &  E.  780. 
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With  the  exception,  therefore,  of  the  opinion  of  Sir  John 
Leach,  which  was  so  overruled,  there  has  been  a  uniform 
course  of  decisions  and  of  opinions  expressed  for  upwards  of 
fifty  years,  in  opposition  to  the  doctrine  of  Mr.  Justice  Bulleb, 
in  Phillips  v.  Q-arth ;  but  these  decisions  and  opinions  are 
not  only  decisive  as  to  the  weight  of  authority,  but  they  dis- 
place tiie  only  ground  upon  which  the  contrary  doctrine 
could  be  supported. 

The  appellant  can  only  succeed  by  showing  that  the  term 
*^  next  of  kin  "  had,  by  a  technical  and  conventional 
*  252  construction,  obtained  the  meaning  of  ^^  those  *  who 
would  be  entitled,  in  case  of  intestacy,  under  the 
Statute  of  Distributions."  That  is  a  question  of  fact ;  and 
had  it  been  so  used,  all  the  Judges  whose  opinions  have  been 
referred  to  as  objecting  to  the  doctrine  of  Mr.  Justice  Bul- 
leb in  PhiUipi  V.  Garth,  since  the  year  1790,  have  been 
ignorant  of  the  fact,  and  have  held  that  the  words  had  not 
obtained  any  such  construction.  I  find  no  trace  of  any  such 
construction  having  been  adopted  except  by  Lord  Kenton  in 
Stamp  V.  Cooke^  in  1786,  akd  by  Mr.  Justice  Bulleb  in  PhiUipt 
V.  Q-arth^  in  1790,  which  was  in  the  same  year  repudiated  by 
Lord  Thurlow.  To  give  such  a  construction  to  the  words 
would  be,  under^the  term  **  next  of  kin,"  to  include  persons 
not  of  kin  at  aU,  as  husbands  and  wives  ;^  and  under  the 
word  **  next,"  to  include  persons  comparatively  remote  with 
those  nearest  of  kin. 

It  is  some  satisfaction  to  be  able  to  trace  the  origin  of 
Mr.  Justice  Buller's  opinion,  because  it  tends  to  diminish 
the  weight  which  would  otherwise  attach  to  any  decision  of 
his :  he  says,  (a)  ^*  I  cannot  distinguish  this  case  (Phillips  v. 

(a)  3  Bro.  C.  C.  69. 

^  As  between  husband  and  wife,  neither  of  them  can  be  said,  in  the 
ordinary  sense,  to  be  next  of  kin  to  the  other.  2  Jarman  Wills  (4th  Am. 
ed.),  86,  note  (1)  ;  2  Kent  (11th  ed.),  186,  142  ;  Watt  v.  Watt,  8  Yes. 
(Am.  ed.)  244,  note  (a)  and  cases  cited  ;  MThittaker  v.  Whittaker,  6 
John.  112 ;  Hoskins  v.  Miller,  2  Dev.  360  ;  Dennington  v.  Mitchell,  1 
Green,  Ch.  248  ;. Byrne  o.  Stewart,  3  Desaos.  185  ;  Storer  v.  Wheatley, 
1  Fenn.  St.  506  ;  Milne  o.  Gilbart,  8  De  G.,  M.  ft  G.  715  ;  s.  o.  5  De  G., 
M.  &  G.  510.  The  husband  is  not  ''  next  of  kin  **  to  the  wife.  Allen, 
J.,  m  Green  v.  Hadson,  &c.  R.R.  Co.,  82  Barb.  (N.  T.)  25. 
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Q-artK)  from  that  of  ThomM  v.  Hole  ;  (a)  that  case  is  in  point, 
except  that  there  the  word  is  ^  relations,'  which  being  to  be 
construed  next  of  kin,  makes  it  this  case."  The  principle  of 
that  case,  and  of  the  many  others  which  have  followed  it, 
had  no  application  to  that  of  PhUlipM  v.  Garth.  The  term 
*^  relations  "  per  Me  is  too  general ;  all  mankind  are  in  a  sense 
related,  and  it  is  impossible  in  any  case  to  say  where  relation- 
ship terminates.  If,  therefore,  the  Court  had  not  put  some 
restrictions  upon  the  generality  of  the  term,  all  such  gifts 
must  have  &iled ;  and  that.  Lord  King,  in  Tkoma$  y.  HoU^ 
states  to  be  the  reason  of  his  decision.  To  prevent 
this  failure  of  *  the  testator's  intention,  the  Courts  *  258 
construed  the  term  ^*  relations  "  to  mean  such  relations 
as  would  take  under  the  Statute  of  Distributions.  In  doing 
this,  though  a  qualification  was  added  to  the  expression,  no 
violence  was  done  to  it,  for  all  who  could  take  under  the 
statute  would  be  relations,  except  husbands  and  wives,  and 
they  were  excluded ;  whereas,  in  the  term  **  next  of  kin " 
there  is  no  uncertainty,  and  no  objection  from  its  being  too 
general ;  and  the  rule  of  the  statute  cannot  be  adopted  with- 
out  doing  violence  to  the  description,  proximity  not  being 
exclusively  the  qualification  under  the  statute.  Not  only  is 
the  distinction  between  ^* relations"  or  ^*near  relations," 
and  ^^  next  of  kin "  obvious,  but  in  Marth  v.  Mar$h^  (i) 
which  was  before  Phillips  v.  Q-artk,  under  a  gift  to  nearest 
relations,  a  sister  was  held  entitled,  to  the  exclusion  of 
nephews  and  nieces;  and  this  was  followed  by  Sir  W. 
Grant,  in  Smith  v.  Campbell,  (c) 

A  testator  may,  indeed,  so  express  himself,  as  to  intimate 
an  intention  that  the  rule  of  the  statute  should  prevail ;  as 
in  Stamp  v.  Cooke.  So  in  Lowndes  v.  Stone^  (d)  a  gift  of  the 
residue  of  estate  and  effects  to  next  of  kin  or  heir-at-law 
was  held  to  include  nephews  with  an  uncle,  the  words  im- 
plying heirship  according  to  the  nature  of  the  property ;  and 
in  Q-arriek  v.  Lord  Camden^  (e)  Lord  Eldon  intimated  an 
opinion  that  the  same  construction  would  be  put  upon  a  gift 

(a)  Cas.  temp.  Talbot,  p.  251.  (b)  1  Bro.  C.  C.  293. 

(c)  Coop.  272;  19  Yes.  404.  ((f)  4  Yes.  64S. 

(0  14  Yes.  885. 
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of  residue  ^^  to  be  divided  among  my  next  of  kin,  as  if  I  had 

died  intestate,"  which  could  only  be  effected  by  adopting 

the  rule  of  the  statute. 

I  think  that  the  appellant  has  wholly  failed  in  proving  that 

the  term  next  of  kin,  used  simpliciter^  has,  by  a  techni- 

*  254   cal  or  conventional  construction,  obtained  the  meaning 

of  ^^  those  who  would  be  entitled,  in  case  of  intestacy, 
under  the  Statute  of  Distributions : ''  and  I  am,  therefore,  of 
opinion  that  these  words  must  be  construed  in  their  natural 
and  obvious  meaning,  of  nearest  in  proximity  of  blood ;  and 
being  of  that  opinion,  I  think  that  this  appeal  ought  to  be 
dismissed,  with  costs. 

Lord  Campbell.  —  I  own  that  I  have  entertained  very 
considerable  doubts  in  this  case ;  and  now,  although  I  shall 
concur  in  the  judgment  which  has  been  pronounced  by  my 
noble  and  learned  friend,  I  do  so  with  considerable  reluc- 
tance. It  seems  to  me  that  we  are  driven  to  put  a  construc- 
tion upon  the  terms  of  this  settlement,  which  could  not  by 
possibility  have  entered  into  the  contemplation  of  the  parties, 
or  the  gentleman  who  framed  it.  I  do  not  think  that  there 
was  any  notion  that,  there  being  a  child,  the  father  or  mother 
should  share  in  the  money  that  was  settled :  and  according  to 
this  doctrine,  which  I  think  upon  the  whole  we  are  now  bound 
to  follow,  still  more  preposterous  consequences  might  follow ; 
because  there  might  have  been  grandchildren,  who  would 
have  had  no  share,  who  would  have  been  entirely  destitute, 
and  the  grandfather  and  grandmother  would  have  taken  the 
whole. 

I  own  that  I  should  have  been  very  glad  to  have  found 
that  the  term  '^  next  of  kin  "  had  received  a  legal  significa- 
tion, and  that  it  might  be  considered  as  tantamount  to  ^^  heir  " 
in  immovables;  There  is  some  ground  for  that  contention, 
I  think ;  because  it  is  allowed,  that  upon  a  reference  to  the 
Master  to  inquire  into  the  next  of  kin,  he  looks  to  see  who 
would  share  according  to  the  Statute  of  Distributions ; 

*  255   and  the  construction  put  upon  the  Statute  of  *  Henry  8, 

I  own  has  had  some  influence  upon  my  mind ;  because 
by  that  it  is  enacted,  that  the  administration  is  to  be  granted 
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to  the  wife  of  the  testator,  or  to  the  next  of  kin,  or  to  both. 
Now,  under  the  expression  "  next  of  kin,"  it  has  been  always 
held  that  the  child  is  entitled  de  jure  to  administration  in 
preference  to  the  father  and  mother.  The  Court  of  Queen's 
Bench  would  issue  a  mandamus  to  the  Ecclesiastical  Court 
to  grant  administration  to  the  son ;  that  is  explained  by  say- 
ing that  administration  follows  the  property.  I  own  that 
that  weakens  the  argimient,  but  still  it  has  considerable  force 
in  my  mind. 

When  I  look  to  the  authorities,  I  think  that,  till  we  come 
to  Elmsley  v.  Young^  they  were  rather  more  equally  balanced 
than  strikes  the  more  experienced  mind  of  my  noble  and 
learned  friend ;  because  till  then  you  had  Mr.  Justice  BuL- 
LEB,  Lord  Kenton,  and  Sir  John  Leach,  all  Judges  of  very 
great  experience,  and  entitled  to  very  great  respect,  clearly 
intimating  the  opinion  that  '^  next  of  kin  "  was  to  be  con- 
strued with  reference  to  the  Statute  of  Distributions.  Then 
the  doubt  thrown  upon  Phillips  v.  Garth  might,  to  a  certain 
degree,  be  explained  by  a  mistake,  into  which  Mr.  Justice 
Buller  fell,  in  saying  that  the  parties  in  that  case  were  to 
take  per  capita,  instead  of  per  stirpes.  However,  on  the  other 
side  there  are  those  very  high  authorities.  Lord  Eldon,  and 
the  other  learned  Judges,  Lord  Thurlow,  Sir  W.  Grant,  and 
Sir  T.  Plumer,  who  must  be  taken  to  have  questioned  Phil- 
lips V.  Garthy  not  only  upon  the  ground  of  that  mistake,  but 
likewise  upon  the  general  principle  upon  which  it  is  founded ; 
because  I  think  the  words  '^  nearest "  and  ^'  next  of  kin  "  are 
essentially  the  same.  If  I  had  had  to  decide  Elmsley  v. 
Toung,  I  certainly  should  have  hesitated  a  good  deal 
before  *  I  came  to  the  decision  that  was  pronounced  *  256 
by  those  very  learned  Judges,  the  then  Lords  Com- 
missioners of  the  Great  Seal.  But,  however,  it  seems  to  me 
that  the  law  must  be  taken  as  settled  by  that -decision.  That 
case  was  very  deliberately  considered;  the  judgment  was 
pronounced  by  very  learned  Judges,  and  it  has  the  very  high 
sanction  of  my  noble  and  learned  friend,  who  was  then  one 
of  the  Lords  Commissioners.  Under  these  circumstances,  we 
cannot  reverse  this  decision  of  the  Master  of  the  RoUs  with- 
out upsetting  Elmsley  v.  Young,  which  it  is  quite  clear  that 
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we  cannot  do.  I  think  that  the  decision  in  Elmdey  v.  Young 
must  be  considered  as  having  finally  settled  this  controverted 
question,  and  to  that  decision  I  feel  that  I  am  bound  to  ad* 
here ;  but  I  do  it  with  great  reluctance.  It  is  impossible  to 
deny  that  the  law  has>  by  some  bad  luck,  got  into  a  strange 
state,^  and  that  now,  unless  great  caution  is  observed  in 
framing  deeds,  very  calamitous  consequences  will  take  place ; 
and  that  upon  deeds  already  drawn,  where  merely  the  words 
"  next  of  kin  "  occur,  without  any  other  words  to  specially 
point  out  the  meaning,  the  intention  of  parties  may  be  dis- 
appointed. But,  upon  the  whole,  it  seems  to  me  that  greater 
mischief  would  ensue  from  shaking  or  overturning  that  case 
of  Elmdey  v.  Toung  than  by  adhering  to  it.  Therefore  I 
concur  in  the  judgment  which  has  been  proposed  by  my 
noble  and  learned  friend,  in  adhering  to  JSlmsleg  v.  JTcmn^, 
by  which  we  affirm  the  decree  of  the  Master  of  the  Kolls  in 
this  case. 

[It  was  then  ordered  that  the  appeal  be  dismissed,  and  the 
decree  affirmed ;  and  that  the  appellant  do  pay  to  the  respon- 
dents the  costs  incurred  by  them  in  the  appeal.] 

'  See  Houghton  o.  Kendall,  7  Allen,  77. 
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1848. 

WiiiUAM  Walker  Drake Appellant. 

The  Attorney-General Respondent. 

Probate  JhOy.    Legacy  Duty* 

Et  e  Contra. 

J.  R.  by  will  directed  his  real  estates  to  be  sold  and  conyerted  into  person- 
alty ;  and  after  giving  certain  legacies,  he  thereby  Tested  the  residue 
in  trustees,  for  the  use  of  his  daughter  J.  A.  P.  for  life,  with  power  to 
her  to  appoint  the  same  by  will,  but  expressly  excluding  from  the 
benefit  of  that  appointment  certain  persons  named  or  indicated  in  his 
will :  and  directed  that,  in  default  of  appointment,  or  so  far  as  such 
appointment  should  be  incomplete,  the  residue  should  be  held  by  the 
trustees  in  trust  for  the  next  of  kin  of  D.  R.  This  power  was  exer- 
cised by  J.  A.  P.  by  her  will,  partly  in  favour  of  the  next  of  Mn  of 
D.  R. ,  and  partly  in  favour  of  other  persons. 

Held  (affirming  the  decree  of  the  Master  of  the  Rolls)  — 

First,  that  she  must  be  considered  to  have  had,  notwithstanding  the 
special  exclusions  in  her  father's  will,  an  absolute  power  of  ai^oint- 
ment  within  the  meaning  of  the  36  Geo.  3,  c.  52;  and  that  conse- 
quently legacy  duty  was  payable  by  her  appointees,  upon  the  bequests 
made  by  her,  as  being,  under  the  7th  section,  bequests  made  by  her 
out  of  personal  estate  which  she  had  the  power  of  disposing  of. 

Secondly,  that  this  property,  though  subject  to  her  power  of  disposal, 
was  not  so  strictly  her  own  property,  as  to  render  it,  under  the  Idth 
section,  liable  to  probate  duty  under  her  will,  as  property  which  she 
had  died  possessed  of  or  entitled  to.' 

Practice. 

In  a  case  where  a  private  party  had  presented  an  appeal,  and  the  Attor- 
ney-General, on  behalf  of  the  Crown,  had  presented  a  cross-appeal 
against  the  same  decree,  the  counsel  for  the  private  party  were  heard 
continuously  on  both  appeal  and  cross-appeal,  and  then  the  counsel  for 


'  See  Attorney-General  v.  Upton,  L.  R.  1  Exch.  224;  Attorney-General 
0.  Littledale,  L.  R.  5  Exch.  275  ;  1  Jarman  Wills  (3d  Eng.  ed.),  2,  note 
(/)  ;  Re  Wallop's  Trust,  1  De  G.,  J.  &  S.  656  ;  /n  re  Lovelace's  WiU,  4 
De  G.  &  J.  340. 
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the  Crown  were  heard  on  both,  and  the  senior  counsel  for  the  private 
party  was  heard  in  a  final  reply  ;  and  this  course  was  adopted,  although 
the  case  was  one  in  which,  being  a  matter  of  revenue,  the  Crown  was 
directly  concerned.' 

July  7,  10,  1843. 

There  were  two  appeals  in  this  case  against  an  order  of 
the  Master  of  the  Rolls.  Both  depended  on  the  construction 
to  be  given  to  the  36  Geo.  3,  c.  52,  §§  7  &  18,  as  applied  to 
the  third  part  of  the  schedule  of  the  55  Geo.  3,  c.  184.     The 

questions  involved  in  the  appeals  related  to  the  right 
*258    of  the  *  Crown  to  be  paid  legacy  duty  and  probate 

duty  on  property  disposed  of  in  the  following  manner : 
one  person  had  made  a  will  creating  a  power  of  appointment 
which  was  to  be  exercised  by  will,  and  the  donee  of  the  power 
had  executed  it  by  will.  The  legacy  duty  was  claimed  as 
upon  property  given  by  the  will  of  a  person  dying  after 
1805 :  the  probate  duty  was  claimed  on  the  will  of  the  donee 
of  the  power,  in  respect  of  the  property  appointed  by  her 
under  the  power.  The  36  Geo.  3  relates  only  to  legacy 
duty,  but  the  liability  to  probate  duty  depended  on  the  con- 
struction to  be  put  on  that  statute,  on  the  terms  of  which  it 
was  to  be  decided  whether  the  property  thus  appointed  by 
the  second  will  was  to  be  considered  as  the  ^^  estate  and 
effects  "  of  the  person  making  the  appointment,  or  must  be 
treated  as  the  "  estate  and  effects  "  of  the  person  by  whose 
will  this  power  of  appointment  had  been  created.  The  words 
of  the  third  part  of  the  schedule  of  the  55  Geo.  3,  c.  184,  so 
far  as  they  relate  to  probate  duty,  are,  "  the  estate  and  effects 
which  the  deceased  shall  have  been  possessed  of  or  entitled 
to."  So  far  as  they  relate  to  legacy  duty,  they  are,  "  given 
by  any  will  of  any  person  out  of  his  or  her  personal  or  mov- 
able estate,  or  out  of  any  moneys  to  arise  by  sale,  mortgage, 
or  other  disposition  of  his  or  her  heritable  estate."  (a) 

(a)  By  the  36  Geo.  3,  c.  52,  §  7,  it  is  enacted,  »*  That  any  gift  by  any 
will  or  testamentary  instrument  of  any  person  dying  after  the  passing  of 
this  Act,  which  shall,  by  virtue  o!  such  will  or  testamentary  instrument, 
have  effect  or  be  satisfied  out  of  the  personal  estate  of  such  person  so 


>  See  O'Connell  v.  The  Queen,  11  01.  &  Fin.  155,  231. 
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John  Ramsden  made  his  will,  properly  executed  and  at- 
tested, bearing  date  the  10th  of  March,  1825,  whereby,  after 
directing  his  real  estates  to  be  sold  and  converted  into  per- 
sonalty, and  giving  certain  legacies,  he  gave  all  the  res- 
idue of  his  estate  and  *  effects  to  his  daughter,  Judith  *  259 
Ann  Piatt,  widow,  formerly  Judith  Ann  Ramsden, 

dying,  or  out  of  any  personal  estate  which  such  person  shall  have  power 
to  dispose  of  as  he  or  she  shall  think  fit,  shall  be  deemed  and  taken  to  be 
a  legacy  withm  the  intent  and  meaning  of  this  Act,  whether  the  same 
shall  be  given  by  way  of  annuity  or  in  any  other  form,  and  whether  the 
same  shall  be  charged  only  on  such  personal  estate,  or  charged  also  on  real 
estate  of  the  testator  or  testatrix  who  shall  give  the  same  ;  except  so  far 
as  the  same  shall  be  paid  or  satisfied  out  of  such  real  estate  in  a  due  exe- 
cution of  the  will  or  testamentary  instrument  by  which  the  same  shall  be 
given,"  &c. 

And  by  the  18th  section,  it  is  further  enacted,  **  That  where  any 
legacy,  or  the  residue,  or  any  part  of  the  residue  of  any  personal  estate, 
shall  be  subjected  to  any  power  of  appointment  to  or  for  the  benefit  of 
any  person  or  persons  specially  named  or  described  as  objects  of  such 
power,  such  property  shall  be  charged  with  duty  as  property  given  to 
different  persons  in  succession  ;  and  in  so  charging  such  duty,  not  only 
the  person  and  persons  who  shall  take  previous  or  subject  to  such  power  of 
appointment,  but  also  any  person  and  persons  who  shall  take  under  or  in  de- 
fault of  any  such  appointment,  when  and  as  they  shall  so  take  respectively, 
shall,  in  respect  of  their  several  interests,  whether  previous,  or  subject  to,  or 
under,  or  in  default  of  such  appointment,  be  charged  with  the  same  duty, 
and  in  the  same  manner  as  if  the  same  interests  had  been  given  to  him,  her, 
or  them  respectively,  in  and  by  the  will  or  testamentary  disposition  contain- 
ing such  power,  in  the  same  order  and  course  of  succession  as  shall  take 
place  under  and  by  virtue  of  such  power  of  appointment,  or  in  default  of 
execution  thereof,  as  the  case  may  happen  to  be  ;  and  where  any  property 
shall  be  given  for  any  limited  interest,  and  a  general  and  absolute  power 
of  appointment  shall  also  be  given  to  any  person  or  persons  to  whom  the 
property  would  not  belong  in  default  of  such  appointment,  each  property, 
upon  the  execution  of  such  power,  shall  be  charged  with  the  same  duty 
and  in  the  same  manner  as  if  the  same  property  had  been  immediately 
given  to  the  person  or  persons  having  and  executing  such  power,  after 
allowing  any  duty  before  paid  in  respect  thereof  ;  and  where  any  property 
shall  be  given  with  any  such  general  power  of  appointment,  which  prop- 
erty, in  default  of  appointment,  will  belong  to  the  person  or  persons  to 
whom  such  power  shall  also  be  given,  such  property  shall  be  charged 
with,  and  shall  pay  the  duty  by  the  said  Act  imposed,  in  the  same  man- 
ner as  if  such  property  had  been  given  to  such  person  or  persons  abso- 
lutely in  the  first  instance,  without  such  power  of  appointment.'* 
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.^/^^  Routh,  John  Shannan,  and  JohnGilIett  (whom  he 
^-.^A'^tvards  appointed  to  be  executrix  and  execntois  of  his 
9«kKi  will),  upon  trust  to  permit  his  said  daughter  to  re- 
vvive  the  interest  thereof  during  her  life,  and  after  her 
decease  upon  trust  that  his  trustees  or  trustee  should 
*  260  *  pay  thereout  3000Z.  to  the  said  John  Sharman,  and 
30002.  to  the  said  John  Gillett ;  and  the  will  of  the 
said  testator  then  proceeded  thus:  *^And  I  hereby  direct 
that,  after  such  last  mentioned  payments,  my  then  surriying 
trustees  shall  stand  and  be  possessed  of  the  said  trust  moneys, 
stocks,  funds,  and  securities,  and  the  dividends,  interest,  and 
income  thereof,  and  of  the  rents  and  profits  of  my  said  free- 
hold and  copyhold  hereditaments  and  premises,  until  the  sale 
of  the  same,  upon  trust  for  such  peison  or  persons  (other 
than  and  except  Joseph  Woodhead,  of  Russia  Row,  Cheap- 
side,  and  his  relations ;  Moses  Hoper,  of  Dorset  Street,  Esq., 
and  his  relations ;  and  the  relations  of  the  late  husband  of 
my  said  daughter,  and  eyery  of  them),  in  such  parts,  shares, 
and  proportions,  for  such  intents  and  purposes,  and  in  such 
manner  and  form,  as  the  said  Judith  Ann  Piatt,  as  well  when 
covert  as  sole,  and  notwithstanding  her  coTerture,  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to 
be  or  being  in  the  nature  of  her  last  will  and  testament,  or 
any  codicil  or  codicils  thereto,  to  be  by  her  signed  and  pub- 
lished in  the  presence  of  and  attested  by  two  or  more  cred- 
ible witnesses,  shaU  direct  or  appoint ;  and  in  default  of  such 
direction  or  appointment,  and  so  jEar  as  such  direction  or  ap- 
pointment, if  incomplete,  shall  not  extend,  upon  trust  for  the 
next  of  kin  of  Dyson  Ramsden,  late  of  Waterclough,  in  the 
parish  of  South  Oram,  near  Halifax,  in  equal  shares  and  pro- 
portions, and  to  pay  the  same  to  them  accordingly.*'  And 
the  testator  declared  that,  if  his  daughter  should  intermarry 
with  Joseph  Woodhead,  or  any  of  his  relations,  or  should 
reade  with  or  receive  visits  from  him  or  them,  the  bequest 
in  her  favour,  with  the  power  of  appointment  given  to  her, 

should  be  thenceforth  absolutely  null  and  void. 
•  261        •  The  testator  died  on  the  10th  of  J^Iay,  1826,  with- 
out having  altered  or  revoked  his  will,  leaving  Judith 
Ann  Piatt  ins  only  child  and  heiress^t-law  and  sole  next  of  kin. 
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On  the  21st  of  August,  1826,  the  will  was  duly  proved  in 
the  prerogative  court  of  the  Archbishop  of  Canterbury,  by 
Judith  Ann  Piatt  and  all  her  coezecutors. 

Soon  after  the  death  of  the  testator,  Judith  Ann  Piatt 
filed  a  bill  in  the  Court  of  Chancery  against  her  coexecutors 
and  trustees  named  in  the  will,  for  the  purpose  of  having 
the  estate  of  John  Ramsden  administered,  and  the  trusts 
of  the  will  carried  into  execution  under  the  decree  of  the 
Court. 

By  a  decree  made  on  the  hearing  of  the  cause  by  the  Master 
of  the  Rolls,  dated  the  10th  of  March,  1828,  it  was  ordered 
that  the  will  of  the  testator  should  be  established,  and  the 
trusts  thereof  performed  and  carried  into  execution.  The 
estate  was  duly  administered,  and  the  residue,  amounting  to 
upwards  of  125,000Z.,  was  duly  secured  and  invested  accord- 
ing to  the  trusts  of  the  will,  and  the  dividends  and  income 
thereof  paid  to  Judith  Ann  Piatt  during  her  life. 

After  the  death  of  the  said  John  Ramsden,  Judith  Ann 
Piatt  intermarried  with  George  Edmund  Piatt,  Esq.  (who 
survived  her)  ;  and  on  the  27th  day  of  April,  1887,  she  made 
her  will  in  execution  of  the  power  given  to  her  under  her 
father's  will,  and  thereby  appointed  that,  immediately  after 
her  decease,  all  the  residuary  personal  estate  of  the  said  John 
Ramsden,  over  which  she  had  any  disposing  or  appointing 
power  by  virtue  of  his  will,  should  be  in  trust  and  be  con- 
veyed and  assigned  and  paid  and  payable  to  William  Walker 
Drake,  his  heirs,  executors,  administrators,  and  assigns, 
upon  the  trusts  therein  mentioned ;  *  and  declared  *  262 
that  thereout  should  be  raised  and  paid  the  various 
sums  of  money  therein  particularly  mentioned,  to  the  several 
persons  therein  also  mentioned;  and,  amongst  others,  she 
directed  that  the  sum  of  10,0002.  3  per  cent  consolidated 
bank  annuities  should  be  paid  to  persons  who  would,  if  she 
had  died  without  exercising  the  power  of  appointment,  have 
been  entitled  to  the  residuary  estate  of  John  Ramsden  under 
the  description  of  the  ^^  next  of  kin  of  Dyson  Ramsden  afore- 
said," or  the  personal  representatives  of  such  of  them  as 
might  be  dead ;  and  subject  thereto,  she  did  by  her  said  will 
appoint,  &c.,  all  and  singular  the  real  and  residuary  personal 
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estate  and  effects  of  her  late  father,  and  over  which  she  had 
any  disposing  or  appointing  power  by  virtue  of  his  will,  to 
William  Walker  Drake,  his  heirs,  &c. ;  and  she  appointed 
him  and  George  Edmund  Piatt  executors  of  her  said  last 
wiU. 

On  the  9th  of  September,  1837,  Judith  Ann  Piatt  died 
without  having  altered  or  revoked  her  will,  and  on  the  15th 
of  November  following,  letters  of  administration,  with  the 
will  annexed,  were  granted  to  William  Walker  Drake  alone, 
by  the  prerogative  court  of  Canterbury,  George  Edmund 
Piatt  having  declined  to  act  therein ;  and  William  Walker 
Drake  thereby  became  the  sole  legal  personal  representative 
of  Judith  Ann  Piatt. 

William  Walter  Drake,  on  the  80th  of  June,  1838,  pre- 
sented his  petition  in  the  cause  of  Piatt  v.  Routhy  praying  the 
transfer  to  him  of  the  funds  in  Court  constituting  such  resi- 
duary estate  and  effects  of  John  Ramsden ;  and  thereupon 
the  Attorney-General,  on  behalf  of  her  Majesty,  claimed  pay- 
ment of  legacy  duty  in  respect  of  the  gift  to  Judith  Ann 
Piatt  and  of  the  legacies  given  by  her,  and  probate  duty 
upon  the  property  which  passed  under  and  by  virtue  of  her 
wiU. 

The  petition  came  on  to  be  heard  before  the  Master 
*  263  *  of  the  Rolls  on  the  5th  July,  1838,  when  a  case  was 
ordered  for  the  opinion  of  the  Court  of  Exchequer,  so 
as  to  bring  in  issue  all  claims  which  were  or  should  be  raised 
on  behalf  of  the  Crown  to  probate  duty  and  legacy  duty, 
under  the  wills  of  John  Ramsden  and  Judith  Ann  Piatt  re- 
spectively. 

A  case  was  accordingly  submitted  to  that  Court,  setting 
forth  the  matters  hereinbefore  stated,  and  containing  the  fol- 
lowing five  questions :  — 

1st.  On  what  principle  is  legacy  duty  payable  in  respect 
of  the  bequest  in  the  will  of  John  Ramsden,  of  the  residue 
of  his  estate  and  effects  to  Judith  Ann  Piatt,  to  be  calcu- 
lated? 

2d.  Whether  probate  duty  is  payable  upon  the  probate  of 
the  will  of  Judith  Ann  Piatt,  in  respect  of  the  estate  and 
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effects  bequeathed  and  appointed  by  her  will  as  aforesaid  ? 
and  if  the  Court  shall  be  of  opinion  that  probate  duty  is  pay- 
able only  in  respect  of  some  portion  of  the  said  estate  and 
effects,  then, 

8d.  In  respect  of  what  portion  of  such  estate  and  effects  is 
probate  duty  payable  ? 

4th.  Whether  legacy  duty  is  payable  in  respect  of  the 
several  bequests  contained  in  the  will  of  Judith  Ann  Piatt  ? 
and  if  the  Court  should  be  of  opinion  that  legacy  duty  is 
payable  in  respect  of  the  bequests  in  the  will  of  Judith  Ann 
Piatt,  then, 

5th.  At  what  rate  is  the  legacy  duty  payable  in  respect  of 
the  said  several  bequests  respectively  to  be  calculated  ? 

The  case  was  heard  before  the  Court  of  Exchequer  on  the 
8th  May,  1840,  and  the  Judges  of  that  Court  certified :  (a) 
1st.  That  on  the  death  of  Judith  Ann  Piatt,  a  duty  of  one 
per  cent  became  payable  in  respect  of  the  bequest  in 
the  will  of  John  Ramsden,  of  *  the  residue  of  his  estate  *  264 
and  effects  to  her,  after  allowing  any  duty  already  paid 
in  respect  thereof ;  2d  and  3d.  That  no  probate  duty  is  pay- 
able upon  the  probate  of  the  will  of  Judith  Ann  Piatt  in 
respect  of  the  estate  and  effects  of  her  late  father,  appointed 
by  her  in  pursuance  of  the  power  given  to  her  by  his  will ; 
4th  and  5th.  That  legacy  duty  is  payable  in  respect  of  the 
bequests  contained  in  the  will  of  Judith  Ann  Piatt,  at  the 
same  rate  at  which  such  duty  would  have  been  payable  if 
the  bequests  had  been  mere  l^acies  given  by  her,  payable 
out  of  her  personal  estate. 

Two  petitions  were  afterwards  presented  in  the  said  cause, 
one  by  the  Attorney-General,  and  the  other  by  William 
Walker  Drake;  and,  by  an  order  made  by  the  Master  of 
the  Rolls  on  hearing  the  said  petitions,  dated  16th  January, 
1841,  (ft)  it  was  declared  that  the  legacy  duty  of  one  per  cent 
became  payable  under  the  will  of  John  Ramsden  in  respect 
of  the  bequest,  in  his  will  contained,  of  the  residue  of  his 
estate  and  effects  to  the  late  Judith  Ann  Piatt :  that  no  pro- 

(a)  Flatt  V.  Routh,  6  M.  &  W.  766;  10  Law  Joar.  (Exch.)  105. 

(b)  Flatt  V.  Bouth,  8  Beav.  287;  11  Law  Jour.  (Equity)  131. 
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bate  duty  was  payable  upon  the  probate  of  the  will  of  Judith 
Ann  Piatt  in  respect  of  the  estate  and  effects  of  John  Rams- 
den,  appointed  by  her  in  pursuance  of  the  power  given  to  her 
by  his  will ;  and  that  legacy  duty  was  payable  in  respect  of 
the  bequests  contained  in  the  will  of  Judith  Ann  Piatt,  at 
the  same  rate  at  which  such  duty  would  have  been  payable 
if  the  bequests  had  been  mere  legacies  given  by  her,  payable 
out  of  her  own  personal  estate.  An  inquiry  before  the  Master 
was  directed  accordingly. 

William  Walker  Drake  appealed  against  this  decree,  so  far 
as  it  declared  that  legacy  duty  of  one  per  cent  became  payable 
under  the  wiU  of  Jo^n  Ramsden  in  respect  of  the  be- 
*  265  quest  in  his  will  contained  of  the  *  residue  of  his  estate 
and  effects  to  Judith  Ann  Piatt,  and  that  legacy  duty 
was  payable  in  respect  of  the  bequests  contained  in  her  will, 
at  the  same  rate  at  which  duty  would  have  been  payable  if 
the  bequests  had  been  mere  legacies  given  by  her,  payable 
out  of  her  own  personal  estate:  and  the  Attorney-General 
appealed  against  the  decree,  so  far  as  the  same  declared  that 
no  probate  duty  was  payable  upon  the  probate  of  the  will  of 
Judith  Ann  Piatt  in  respect  of  the  estate  and  effects  of  John 
Ramsden,  appointed  by  her  in  pursuance  of  the  power  given 
to  her  by  his  will. 

Mr.  Tinney  (Mr,  Pemberton  Leigh  and  Mr.  Teed  were  with 
him),  for  the  appellant  Drake.  —  The  two  cases  are  inti- 
mately connected,  and  both  alike  depend  on  the  question, 
whether  Judith  Ann  Piatt  was  to  be  considered  as  the  owner 
of  this  property  under  her  father's  will,  or  as  only  enjoying  an 
estate  for  life  in  it,  with  a  power  of  appointment,  which  she 
might  exercise  within  certain  restrictions.  The  Attorney- 
General  here  seeks  what  the  law  will  not  allow,  the  payment 
of  two  legacy  duties  on  the  same  property  and  taken  under 
the  same  right,  one  from  her  and  the  other  from  her  ap- 
pointees ;  and  he  further  demands  the  probate  duty  as  if  this 
estate  had  been  the  real  property  of  Judith  Ann  Piatt.  The 
Court  of  Exchequer  negatived  this  last  demand,  but  allowed 
the  two  others ;  and  the  Master  of  the  Rolls  adopted  in  sub- 
stance that  opinion. 
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This  case  depends  on  the  construction  of  two  sections  in 
the  Act  86  Geo.  8,  c.  52.  Those  sections  are  the  7th  and  the 
18th.  The  former  applies  to  the  question  of  the  legacies  now 
charged  as  being  given  under  the  will  of  John  Rams- 
den  ;  the  latter  applies  to  *  the  power  of  appointment  *  266 
created  by  that  will.  With  regard  to  this  power  of 
appointment,  it  is  submitted  that  it  does  not  fall  within  the 
provisions  of  this  statute.  In  the  first  place,  it  is  not  a  power 
of  appointment  where  the  parties  are  specially  named ;  in  the 
next  place,  it  is  not  one  which  can  properly  be  called  general 
and  absolute.  On  the  contrary,  it  is  a  power  where  the  per- 
sons specially  named  are  those  who  are  directly  excepted 
from  taking  any  benefit  under  it,  and  one  where  the  power 
given  is  one  of  a*  restricted  nature.  It  does  not,  therefore,  in 
either  case  fall  within  the  words  of  the  statute.  It  is  clearly 
nothing  more  than  a  qualified  power  of  appointment.  In  the 
first  place,  Mrs.  Piatt  could  not  appoint  during  her  life ;  the 
appointment  must  be  by  will ;  and  then  there  are  certain 
persons  who  are  expressly  excluded  from  the  benefit  of  her 
appointment.  Whatever  were  her  own  wishes,  she  could  not 
confer  any  benefit  on  them.  It  was  contended  before  the 
Master  of  the  Rolls  that  this  was  not  a  case  within  any  one 
of  the  three  branches  of  the  18th  section  of  the  Act,  and  that 
consequently  no  duty  as  imposed  by  that  section  was  payable 
upon  it.  It  is  again  submitted  that  that  argument  is  well 
founded,  and  that  the  case  here  is  not  one  for  which  the 
statute  has  provided. 

Then  comes  the  second  question,  —  whether  the  legacy  duty 
was  payable  by  the  person  in  whose  favour  the  gift  of  the 
estate  of  John  Ramsden  was  made  by  Judith  Ann  Piatt. 
That  depends  on  the  7th  section  of  the  Act.  But  that  sec- 
tion must  be  construed  with  the  18th,  and  can  only  be  held 
to  apply  in  the  case  of  a  gift  made  by  a  person  who  has  power 
to  dispose  of  the  estate  ^^  as  he  or  she  shall  think  fit.'*  It 
was,  therefore,  contended  in  the  Court  below,  that  the  ap- 
pellant here,  not  taking  any  benefit  under  an  absolute, 
but  only  under  a  restricted  power  of  appointment,  *  did  •  267 
not  fall  within  the  7th  section,  and  was  not  liable  to 
pay  legacy  duty  either  under  the  will  of  John  Ramsden,  or 

[229] 


*267  CASES  IN  THE  HOUSE  OF  LORDS. 

under  the  appointment  of  Mrs.  Piatt.    Then,  as  to  the  pro- 
bate duty,  both  the  Court  of  Exchequer  and  the  Master  of 
the  Rolls  were  satisfied  that  no  probate  duty  was  payable. 
In  the  judgment  of  the  Court  of  Exchequer  it  was  said :  (a) 
*^  The  points  on  which  the  opinion  of  this  Court  is  desired  are 
These :  as  to  the  legacy  duty  payable  in  respect  of  the  bequest 
contained  in  the  two  wills,  and  as  to  the  liability  of  Judith 
Ann  Piatt's  will  to  the  probate  duty.    The  question,  so  far 
as  regards  the  legacy  duty,  appears  to  us  to  depend  entirely 
on  the  construction  to  be  put  on  the  18th  section  of  the  86 
Geo.  3,  c.  52,  which  regulates  the  duty  in  cases  where  legacies 
are  given  subject  to  a  power  of  appointment.    It  will  be  ob- 
served that  the  legislature  in  this  section  refers  to  two  sorts 
of  powers  of  appointment  only :  first,  powers  of  appointment 
to  or  for  the  benefit  of  any  person  or  persons  specially  named 
or  described  as  objects  of  the  power  ;  and,  secondly,  general 
and  absolute  powers  of  appointment.    It  is  plain,  from  the 
whole  context  of  the  Act,  that  these  two  classes  of  powers 
were  meant  to  include  all  possible  cases ;  and  the  question, 
therefore,  is,  under  which  class  does  the  power  now  under 
consideration  range  itself  ?    It  does  not  literally  come  within 
either  description.   It  is  not  a  power  to  appoint  for  the  benefit 
of  persons  specially  named  or  described,  for  no  persons  are 
either  named  or  described.     It  is  not  a  general  and  absolute 
power,  because  there  are  certain  persons,  and  their  families, 
in  whose  favour  the  power  cannot  be  executed.    In  applying 
the  provisions  of  the  Act  to  a  case  like  the  present, 
*  268    some  violence,  therefore,  must  be  done  to  the  *  lan- 
guage of  the  clause  in  question ;  and  after  much  con- 
sideration, we  think  that  there  is  less  difficulty  in  treating 
this  as  a  general  and  absolute  power  than  as  a  power  to 
appoint  for  the  benefit  of  persons  specially  named  or  de- 
scribed." 

So  far  the  judgment  is  conclusive  in  favour  of  the  appel- 
lant. The  Act  contains  no  provision  for  the  payment  of 
legacy  duty  in  any  other  case  but  these  two  ;  and  the  present 
case  falls  within  neither  branch. 

(a)  6  M.  &  W.  7S8. 
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The  Lord  Chancellor.  —  But  you  should  refer  to  one 
sentence  of  the  judgment  you  have  quoted,  where  it  is  de- 
clared that  the  Act  was  obviously  intended  to  include  all 
possible  cases.] 

That  is  so,  but  that  refers  the  matter  to  intention  and 
inference ;  and  it  is  a  settled  principle  of  law  that  a  duty  can- 
not be  levied  on  the  subject  by  way  of  inference  only.  No 
legacy  duty  is  payable  under  the  7th  section,  except  out  of 
the  personal  estate  of  the  person  dying.  Here  the  personal 
estate  is  that  of  John  Ramsden,  but  here  was  no  legacy  by 
John  Ramsden  to  any  person  whatever,  at  the  time  when  he 
came  within  the  description  of  the  Act,  and  was ''  the  per- 
son dying."  The  Judges  in  the  Exchequer  said,  that  the 
power  must  be  considered  as  coming  within  one  of  two 
classes.  But  that  is  a  miBtakel  The  section  provides  for 
the  pajrment  of  legacy  duty  out  of  the  personal  estate  of 
the  person  dying.  This  is  the  personal  estate  of  John 
Ramsden.  But  the  money  was  not  given  by  him,  nor  was 
it  money  given  to  certain  persons ;  nor  was  it  given  by  a 
person  who  could  dispose  of  it  as  she  might  think  fit.  This 
is  the  case  of  a  limited  interest,  with  a  power  of  appoint- 
ment.   But  even  that  power  is  not  general  nor  absolute. 

[The  Lord  Chancellor.  —  If  there  is  a  general  and 
absolute  power,  you  admit  that  the  duty  is  properly  im- 
posed ? 

Lord  Cottenham — The  words  of  the  18th  section  are, 
*^  specially  named  or  described."] 

*  Those  words  cannot  apply  here,  for  the  legacy  *  269 
duty  must  take  effect  upon  a  legacy  made  under  the 
will  of  a  person  out  of  whose  estate  it  is  to  be  paid.  That 
is  not  so  here.  Judith  Ann  Piatt  is  not  a  person  specially 
named  or  described;  she  is  not  a  legatee.  Then  she  can 
only  be  liable  to  pay,  as  a  person  having  a  general  and 
absolute  power  of  appointment.  But  she  has  no  such  power. 
With  regard  to  penal  Acts,  and  Acts  which  impose  duties  on 
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the  subject.  Courts  cannot  go  upon  conjecture ;  WUliatM  v. 
Sangar^  (a)  Denn  d.  Manifold  y.  Diamond^  (6)  and  Brands 
ling  v.  Barrington^  (c)  all  of  which  decide  that  statutes  of 
that  class  must  be  construed  strictly.  And  in  Rex  y.  Bar* 
ham^  (d)  Lord  Tenterden  s&id,  ^^  Our  decision  may,  per- 
haps, in  this  particular  case,  operate  to  defeat  the  object  of 
the  statute ;  but  it  is  better  to  abide  by  this  consequence, 
than  to  put  upon  it  a  construction  not  warranted  by  the 
words  of  the  Act,  in  order  to  giye  effect  to  what  we  may 
suppose  to  have  been  the  intention  of  the  legislature."  To 
make  the  parties  here  liable  to  legacy  duty,  is  to  put  a  con- 
struction on  the  Act  not  warranted  by  its  words,  and  only 
adopted  on  the  supposition  that  it  is  in  accordance  with  the 
intention  of  the  legislature.  In  Cockhum  y.  Harvey  (e)  it 
was  held,  as  it  was  in  the  cases  aboye  referred  to,  that  a 
statute  which  yaried  or  took  away  the  rights  of  parties 
ought  to  be  strictly  construed.  Applying  these  principles  to 
this  case,  it  is  clear  that  no  duty  is  payable.  The  power  is 
not  for  the  benefit  of  Judith  Ann  Piatt,  for  she  could  not 
sell,  pledge,  nor  charge  the  fund,  nor  eyen  make  it  the 
*  subject  of  a  contract.  An  appointment,  eyen  for  a 
*  270  *  yaluable  consideration,  made  during  her  life,  and  not 
by  will,  woiild  not  giye  the  appointee  any  right,  but 
the  fund  would  go  to  the  person  entitled  to  take  in  default 
of  appointment.  Reid  y.  Shergold.  (^)  All  the  authorities 
on  this  point  are  collected  in  Sugden  on  Powers,  (A)  where 
it  is  said  that  '^  a  power  to  be  executed  by  will  cannot  be 
executed  by  any  act  to  take  effect  in  the  lifetime  of  the 
donee  of  the  power." 

[The  Lord  Chancellor.  —  She  might  exercise  the  power 
in  one  way  for  her  own  adyantage,  for  she  might  contract 
debts,  and  might  make  the  creditor  the  appointee.] 

She  could  only  do  that  by  nominating  the  creditor  by 

(a)  10  East,  66.  (5)  4  B.  &  C.  243. 

(c)  6  B.  &  C.  467,  475.  (rf)  8  B.  &  C.  99,  104. 

(e)  2  B.  &  Ad.  797.  (g)  10  Ves.  370. 

[h)  2  edit.  p.  209,  and  Vol.  11.,  p.  27,  last  edit. 
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will ;  and  no  engagement  to  provide  for  a  creditor  by  will 
would  be  taken  by  any  one  as  a  security  on  which  he  might 
advance  money.  But  it  is  not  her  property  merely  because 
it  may  be  subject  to  her  debts,  for  it  may  be  so  subjected 
by  the  directions  of  another  person  ;  Jennet/  v.  Andrews^  (a) 
where  an  appointee  was  held  to  be  a  trustee  for  creditors ; 
such,  at  least,  is  the  marginal  note  of  that  case,  though  the 
case  itself  does  not  seem  to  be  in  point.  The  marginal  note 
does  not  give  the  decision,  but  merely  the  observation  of  the 
Vice-chancellor.  Tatpnshend  v.  Windham  (6)  was  relied  on 
by  the  Exchequer ;  but  there  the  power  of  appointment  was 
not  testamentary  only,  but  might  be  exercised  by  deed  or 
will. 

Then  comes  the  question,  whether  the  second  legacy  duty 
can  be  imposed.  She  appointed  persons  all  of  whom,  ex- 
cept one,  were  strangers.  Were  they  liable  to  pay  duty  as 
appointees  of  Judith  Ann  Piatt?  That  depends  on  the 
7th  section  of  the  statute,  which  clearly  does  not  include 
them,  for  what  they  are  to  receive  is  not  to  be  ''  satis- 
fied out  of  the  personal  *  estate  of  the  person  so  *  271 
dying."  In  the  Court  of  Exchequer,  Lord  Abinobb 
said :  (e)  ^^  The  same  reasons  which  induce  us  to  put  this 
construction  on  the  18th  section,"  namely,  that  of  holding 
the  power  to  be  a  general  and  absolute  power,  ^^  also  appear 
to  us  to  establish  that,  according  to  the  true  construction  of 
the  7th  section,  the  property  subject  to  the  power  was  per- 
sonal estate,  which  Mrs.  Piatt  had  power  to  dispose  of  as 
she  should  think  fit."  It  is  difficult  to  say  what  words  there 
are  in  the  will  which  at  all  justify  such  a  construction ;  and 
yet,  unless  that  construction  can  be  maintained,  the  legacy 
duty  cannot  be  payable  by  her  appointed,  because,  the  prop- 
erty given  to  them  does  not  faU  within  the  provbions  of  the 
statute. 

The  two  appeals  having  been  appointed  for  hearing  the 
same  day, 

The  counsel  for  Mr.  Drake,  after  having  argued  the  points 

(a)  6  Mad.  264.  (b)  2  Yes.  Sen.  1. 

(c)  6  M.  &  W.  700. 
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raised  on  his  appeal,  proposed  to  continue  the  argument  on 
his .  behalf,  in  answer  to  the  case  made  on  the  appeal  pre- 
sented by  the  Attorney-General. 

The  counsel  representing  the  Attorney-General  opposed 
this,  contending  that  the  two  appeals  ought  to  be  argued 
separately.  They  presented  distinct  subject-matters  of  con- 
sideration. 

The  Lord  Chancellob.  —  In  cross  appeals,  which  are 
frequent  in  Scotch  cases,  the  appeals  are  always  heard  to- 
gether. 

The  Counsel  for  the  Crown,  —  Then  the  appellants  will 
have  the  reply  to  the  Crown,  even  in  the  Crown's  own 
appeal. 

The  Lord  Chancellor.  —  Which  appeal  was  first  en- 
tered? 

The  appeal  for  Mr.  Drake  appeared  to  have  been  first 
entered. 

*  272       *  The  Lord  Chancellor.  —  Then  his  counsel  must 
go  on  as  in  the  ordinary  case  of  an  appeal  and  cross 
appeal. 

Mr.  Tiney  proceeded :  Then  as  to  the  probate  duty.  It  is 
clear,  on  the  decision  of  the  Court  below,  that  this  is  not  the 
property  of  Judith  Ann  Piatt ;  and  it  is  also  clear  that  she  had 
not  a  general  and  absolute  power  of  appointment.  On  this 
point.  The  Attorney- Q-eneral  v.  JTbpe,  (a)  T?ie  Attorney' Q-en^ 
eral  v.  Staffs  (6)  Palmer  v.  Whitmore^  (c)  The  Attorney- 
General  v.  Dimond^  (<i)  Vandieet  v.  Fynmore^  (e)  and  In  re 
Cholmondeley^  (g)  are  all  in  point  to  show  that  probate  duty- 
is  not  payable  here. 

(a)  1  Cr.  M.  &  R.  530;  2  Clark  &  Fin.  84. 
(6)  2  Cr.  &  M.  124.  (c)  5  Sim.  178. 

Id)  1  Cr.  &  J.  356;  1  Ty^.  243.  (c)  6  Sim.  670. 

(J)  1  Cr.  &  M.  149  ;  3  Tyr.  10. 
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Mr.  Pemberton  Leigh^  (a)  on  the  same  side.  —  The  decision 
of  the  Court  below  cannot  be  supported.  It  is  inconsistent 
with  itself.  It  decided  that  this  was  not  the  property  of 
Judith  Ann  Piatt,  and  therefore  was  not  liable  to  probate 
duty ;  and  yet,  on  the  other  hand,  it  was  dealt  with  for  the 
purpose  of  legacy  duty  as  if  it  was  her  property.  The  ques- 
tion, under  these  circumstances,  will  be,  whether  this  is  not 
a  caBUB  omiBBUB  in  the  Act ;  and  if  so,  whether  there  is  any 
jurisdiction  in  a  Court  of  justice  to  supply  the  omission. 
The  Act  imposes  a  duty  on  legacies  given  from  the  personal 
estate  of  the  party  who  makes  the  bequest.  That  would 
not  as  of  course  affect  an  estate  disposed  of  by  a  person 
under  a  simple  power  of  appointment.  The  Court  held  here 
that  Judith  Ann  Piatt  was  possessed  of  the  estate  by  virtue 
of  a  power  in  the  will  of  her  father.  If  the  legacy 
duty  is  payable  on  such  an  estate,  it  is  because  *  there  *  273 
is  an  absolute  power  of  appointment,  or  because  the 
power  is  in  favour  of  persons  specially  named  or  described 
in  the  will.  It  is  not  pretended  that  here  any  person  was 
specially  named  or  described  in  the  will  of  John  Ramsden, 
as  a  person  to  be  favoured.  Then  was  the  estate  possessed 
by  Judith  Ann  Piatt  equivalent  to  a  life-interest  with  a  gen- 
eral and  absolute  power  of  appointment?  It  cannot  be  said 
that  it  was  so ;  for,  first,  there  is  a  forfeiture  of  the  power  in 
the  event  of  her  contracting  a  marriage  with  certain  indi- 
viduals mentioned  in  the  will  of  John  Ramsden ;  secondly, 
the  power  is  to  be  executed  only  by  will;  and  thirdly, 
certain  classes  of  persons  are  excluded  from  the  benefit  of 
her  exercise  of  this  power.  This  case  does  not  in  terms,  and  it 
cannot  by  implication,  fall  within  the  provisions  of  the  statute. 
The  Courts  can  no  more  tax  by  implication  than  they  can  kill 
by  implication.  It  is  not  sufficient  to  say  that  the  legislature 
would  have  carried  this  object  into  effect  had  such  a  will  as  this 
been  contemplated.  The  legislature  has  not  done  it,  and  the 
Court  cannot  supply  the  supposed  deficiency.  The  judicial 
committee  of  the  Privy  Council  has  recently  acted  on  this 
rule,  in  a  case  brought  by  appeal  from  the  Isle  of  Man,  where 

.  (a)  Mr.  Pemberton  had  just  taken  the  name  of  Leigh. 
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the  revenue  officers  had  seized  some  French  brandy  imported 
into  the  Isle  of  Man  as  spirits  of  wine,  (a)  In  like  manner, 
testamentary  deeds  with  a  power  of  revocation  have  been 
held  not  to  be  within  the  Act,  though  they  were  clearly 
within  its  intention.  The  7th  and  the  18th  sections  are  the 
only  sections  which  have  any  reference  to  this  subject.  The 
7th  section  imposes  the  duty  where  the  property  is  the  prop- 
erty of  the  party  making  the  bequest.     It  was  held  in  the 

Court  below  that  this  was  not  the  property  of  Judith 
*  274    Ann  Piatt,  *  the  person  making  the  bequest.     It  is 

clear,  therefore,  that  it  is  not  liable  to  the  legacy  duty. 
The  7th  section  also  introduces  the  case  of  property  disposed 
of  by  a  power  **  to  dispose  of  the  same  as  he  or  she  shall 
think  fit."  If  the  power  is  an  absolute  power,  then  the 
property  is  the  same  as  the  property  of  the  party  disposing 
of  it.  The  7th  section  puts  them  both  on  the  same  footing. 
But  the  Court  has  already  decided  that  this  is  not  the  prop- 
erty of  Mrs.  Piatt  for  the  purposes  of  probate  duty ;  and  if 
so,  it  cannot  be  her  property  for  the  purposes  of  legacy  duty. 
Then  comes  the  18th  section,  which  relates  to  a  power  of 
disposing  in  favour  of  certain  persons  specially  named  or 
described.  That  is  not  the  case  here,  and  the  sort  of  power 
which  does  exist  here  is  not  one  falling  within  the  provisions 
of  the  Act.  It  was  said  in  the  Court  below,  that  the  Act 
included  all  kinds  of  powers  ;  but  it  is  clear  that  that  is  npt 
the  case.  If  it  is  said  that  this  is  equivalent  to  a  general 
power,  because  the  fund  might  be  seized  by  creditors,  it  is 
submitted  that  such  a  construction  is  in  no  way  warranted. 
Nor  can  it  be  called  an  absolute  and  general  power  of  ap- 
pointment, since  certain  classes  of  persons  are  excluded  from 
taking  any  benefit  under  it,  and  the  person  in  whom  the 
power  is  vested  cannot  exercise  it  in  her  own  favour.  Sup- 
pose an  estate  given  to  an  individual  subject  to  a  contingency 
by  which  the  gift  may  be  defeated,  such  an  estate  could  not 
be  called  an  absolute  estate.  The  17th  section  of  this  very 
statute  shows  the  distinction  that  exists  between  an  estate 
like  this  and  an  absolute  estate,  and  makes  the  different 

(a)  Apparently  the  case  of  Barrow  v.  Quirk,  2  Enapp,  79. 
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possessors  liable  to  different  rates  of  duty.  The  legislature 
must  therefore  be  taken  to  have  considered  these  different 
kinds  of  estate,  and  to  have  intentionally  made  the  distinction 
between  contingent  interests  and  contingent  powers. 
The  legislature  *  says  in  that  section  that  a  gift  upon  *  275 
a  contingency  is  not  an  absolute  gift,  but  still  it  shall 
pay  as  if  it  was ;  but  it  has  not  created  any  such  provision 
with  regard  to  a  contingent  power.  There  is  no  authority 
for  saying  that  a  power  depending  on  a  contingency  is  an 
absolute  power,  or  that  the  property  to  which  it  relates 
thereby  becomes  assets  for  creditors.  What  is  said  in  Jenney 
v.  Andrew%  on  that  subject  is  a  mere  obiter  dictvm  ;  the  case 
itself  was  decided  entirely  on  another  ground.  The  possibility 
that  frauds  may  be  committed  should  the  construction  now  con- 
tended for  prevail,  is  not  of  itself  an  answer  to  the  argument ; 
nor  can  a  Court,  in  deciding  on  the  construction  of  a  statute, 
look  to  such  possible  consequences.  This  is  not  only  an  Act 
for  imposing  duties,  and  therefore  to  be  strictly  construed, 
but  it  is  a  penal  Act,  and  is  therefore  doubly  subject  to  the 
rules  requiring  a  strict  construction  of  its  provisions.  If  so  con- 
strued, it  is  impossible  to  say  that  the  appellants  can  be  made 
liable  to  this  claim  of  legacy  and  probate  duty,  for  the  power 
of  appointment  is  contingent  and  not  absolute ;  there  is  an 
exclusion  of  a  certain  class  of  persons  from  its  benefits,  and 
it  could  only  be  exercised  by  will,  and  could  not  at  any  time 
be  exercbed  by  the  possessor  in  her  own  favour. 

Mr.  TwisSf  for  the  Crown. 

The  Lord  Chancellor.  —  We  wish  you  to  begin  with  the 
question  of  probate. 

Mr,  Ihnss,  —  It  must  be  assumed  for  the  purpose  of  this 
argument,  that  the  power  in  this  case  is  a  geneitd  power. 
The  property  ought  to  pay  duty  on  each  fresh  devolution. 

[The  Lord  Chancellor.  —  Is  it  a  new  devolution  of  the 
property ;  does  it  not  come  to  the  appellant  under  the  will 
of  John  Ramsden  ?  ] 
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*  276        *  No  ;  the  property  passed  under  that  will  to  Judith 

Ann  Piatt.  That  was  a  completed  transaction ;  but 
when  it  had  once  become  annexed  in  that  manner  to  her 
estate,  it  could  not  pass  to  another  person  withput  again  be- 
coming liable  to  legacy  duty.  In  the  Court  of  Exchequer 
and  at  the  Rolls,  the  question  whether  there  were  two  devo- 
lutions or  not  was  waived,  so  that  it  must  be  assumed  that 
there  were  two  devolutions ;  and  if  so,  then  it  is  clear  that 
the  property  is  liable  to  the  legacy  duty,  and  consequently  to 
probate  duty.  Palmer  v.  Whitmore  (a)  is  in  point.  There  it 
was  held  that  where  a  testator  having  a  general  power  of  ap- 
pointment over  a  fund,  exercises  it  by  will,  probate  duty  must 
be  paid  in  respect  of  that  fund.  And  the  reason  there  given, 
that  probate  was  necessary  for  the  purpose  of  giving  effect  to 
the  exercise  of  the  power,  applies  distinctly  to  this  case.  2%^ 
Attorney- General  v.  Staff  (V)  is  to  the  same  effect.  There 
the  additional  argument  was  used,  that  the  property  was 
never  the  property  of  the  person  in  whom  the  power  was 
vested.  It  was  held  that  that  circumstance  did  not  make 
any  difference;  but  if  it  did,  the  exemption  from  liability 
would  not  arise,  for  that  circumstance  existed  in  the  same 
manner  in  the  case  of  Palmer  v.  Whitmore^  where  the  donee 
of  the  property  had  received  it  from  the  relations  of  his  wife, 
having  become  entitled  to  it  under  a  settlement.  To  all  in- 
tents and  purposes  this  was  the  personal  estate  of  Mrs.  Piatt. 
That  is  shown  upon  the  authority  of  Vandieet  v.  Fynmore.  {e) 
There  it  was  held  that  the  probate  duty  did  not  attach :  for 

what  reason  ?    Because  the  power  was  created  by  will, 

*  277    and  was  to  be  exercised  by  will.    *  That  case  is  a  very 

strong  one ;  for  there  no  restriction  on  the  power,  except 
that  of  exercising  it  by  will,  was  imposed  by  the  testator.  There 
the  Vice-Chancellor  expressly  took  and  acted  upon  the  distinc- 
tion between  powers  created  by  deed  and  powers  created  by 
will,  and  founded  his  judgment  on  the  distinction.  That  dis- 
tinction was  pressed  upon  the  Court  of  Exchequer  in  this  case ; 
but  that  Court  expressed  its  entire  dissent  from  that  part  of  the 

(a)  5  Sun.  178.  (6)  2  Cr.  &  M.  124. 

(c)  6  Sim.  570. 
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opinion  of  the  Vice-chancellor.  There  can  now  be  no  doubt 
that  no  such  distinction  exists :  if  so,  then  as  the  judgment  in 
Vdndieat  y.  Fynmore  proceeded  wholly  upon  that  distinction, 
the  distinction  being  removed,  the  case  becomes  an  authority 
for  the  Crown.  And  it  is  further  to  be  remarked,  that  there 
the  Attorney-General  was  not  before  the  Court;  the  only 
parties  being  the  executor  and  the  appointees,  and  the  in- 
terests of  the  Crown  were  not  therefore  sufficiently  protected. 
The  Court  of  Exchequer  thought  that  other  cases  must  be 
overthrown  before  it  could  act  on  the  authority  of  The  Attor^ 
nejf'Q-eneral  v.  Hope^  (a)  which  is  not  only  adopted  as  the 
authoritative  decision  of  this  House,  but  with  which  it  ex- 
pressed its  concurrence  as  being  conformable  to  the  spirit  and 
intention  of  the  Act.  Ultimately,  indeed,  the  Court  went 
further,  and  declared  that  the  property  here  was  not  prop- 
erty which  but  for  the  will  might  have  been  administered  by 
the  Ordinary ;  and  for  that  reason  decided  against  the  claim 
for  probate  duty.  The  Court  of  Exchequer  mistook  the 
reasons  and  the  principle  of  the  case  of  Attorney- Q-eneral  v. 
ffope.  In  Story's  Conflict  of  Laws  (5)  it  is  said,  ^^  It 
has  hence  become  a  general  *  doctrine  of  the  common  *  278 
law,  that  no  suit  can  be  brought  or  maintained  by  any 
executor  or  administrator  in  his  official  capacity  in  the  Courts 
of  any  other  country  except  that  from  which  he  derives  his 
authority  to  act  in  virtue  of  the  probate  and  letters  of  admin- 
istration there  granted  to  him.'*  The  probate  duty  is  clearly 
not  payable  in  respect  of  the  fund  on  which  the  probate  is  to 
operate,  but  in  respect  of  the  authority  which  the  probate 
gives  over  the  fund.  There  is  no  pretence  for  saying  that 
the  executor  should  pay  probate  duty  on  a  probate  which 
could  be  of  no  use,  as  for  one  where  the  property  was  out 
of  the  jurisdiction  in  which  the  probate  was  issued;  but 
here  it  is  within  the  jurisdiction,  and  the  probate  would 
give  the  title  to  the  property.  That  is  the  clear  principle 
on  which  The  Attamey-Q-eneral  v.  Sope  proceeded;  and  so 
considered,  it  is  plain  that  the  cases  referred  to  are  not  in 
opposition  to  it. 

(a)  AnUt  Vol.  H,  p.  84.  (5)  Last  edit.  §  518. 
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[The  Lord  Chancellor.  —  The  Court  of  Exchequer  put  it 
in  this  way :  ^'  In  that  case  the  House  of  Lords  held  that  pro- 
bate duty  was  not  payable  in  respect  of  such  parts  of  the  tes- 
tator's assets  as  were  situate  in  America  at  the  time  of  his 
death ;  and  the  broad  ground  on  which  that  decision  rested 
was,  that  probate  duty  is  granted  in  respect  of  such  part  only 
of  the  assets  as  the  executor  can  recover  by  virtue  of  the  pro- 
bate, being  in  fact  that  property  which  but  for  the  will  the 
Ordinary  would  in  early  times  have  been  entitled  to  apply  in 
pios  tt9us"  (a)  ] 

There  is  nothing  in  The  Attorney^  General  v.  Sope  which 
could  justify  this  reference  to  the  power  of  the  Ordinary ;  for 

it  is  there  most  distinctly  shown  that  the  Ordinary 
*  279    never  could,  under  any  possible  circumstances,  *  have 

had  any  right  whatever  to  interfere  with  this  power  of 
appointment,  which  the  Court  at  the  same  moment  declares 
to  have  been  an  absolute  power  of  appointment.  Under  this 
general  power,  Mrs.  Piatt  tnight  have  left  the  whole  property 
to  the  uses  of  her  will.  Suppose  a  case  of  this  kind :  sup- 
pose two  sisters,  whose  whole  property  is  settled  in  joint  ten- 
ancy, so  that  if  either  should  die  the  whole  would  go  to  the 
survivor,  but  that  the  elder  had  a  disposing  power  over  part ; 
if  that  part  happened  to  be  in  a  foreign  country,  there  would 
be  no  probate  duty  on  that  part ;  but  if  it  lay  in  this  country, 
and  she  used  her  power  in  disposing  of  it,  there  must  be  a 
probate  here,  and  consequently  a  probate  duty,  for  without  a 
probate  her  power  could  not  be  carried  into  effect.  The  case 
thus  supposed  exactly  answers  the  present.  The  duty  is  pay- 
able, not  on  distribution  by  the  Ordinary,  but  on  the  probate 
which  authorizes  the  distribution  of  it.  A  probate  is  not 
wanted  in  cases  in  which  the  Ordinary  has  no  jurisdiction,  as 
in  the  case  of  a  will  of  lands. 

[Lord  Campbell.  —  The  probate  is  necessary  here,  to  show 
that  the  power  is  well  executed.  The  power  is  a  power  to 
be  executed  by  a  will,  and  the  probate  is  necessary  to  show 
the  will.] 

(a)  6  M.  &  W.  790. 
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But  that  would  not  be  necessary  in  a  will  of  lands,  which 
is  not  authenticated  bj  a  probate,  but  is  proved  per  testes. 
In  Holmes  v.  CoghUU  (a)  Sir  W.  Grant  said,  **  there  is  no 
difference  between  a  non-execution  and  a  defective  execution 
of  a  power ;  "  and  he  observed  at  the  same  time,  ^^  there  is 
an  evident  difference  between  a  power  and  an  absolute  right 
of  property ;  not  so  much  with  regard  to  the  .party  posses- 
sing the  power,  as  to  the  party  to  be  affected  by 
*the  execution  of  it.  There  is  no  reason  why  the  *280 
money  a  man  has  a  right  to  raise  should  not  be  con- 
sidered his  property  as  much  as  a  debt  he  has  a  right  to  re- 
cover." If  this  observation  is  well  founded,  if  the  property 
to  be  raised  is  like  a  debt  to  be  recovered,  then  the  right  of 
the  party  to  it  is  clear,  and  the  duty  must  be  paid  to  the 
government  which  guarantees  the  enjoyment  of  that  right. 
Bainton  v.  Ward^  (b)  in  Atkins's  Reports,  proceeded  on  that 
principle.  It  is  more  accurately  reported  in  a  note  to  Holmes 
v.  CoghilL  ((?)  The  decree  there  declared  the  sum  of  20007., 
which  Ward  had  the  power  to  appoint,  and  of  which  he  made 
an  appointment  by  his  will,  was  to  be  considered  part  of  his 
personal  estate,  and  therefore  liable  to  the  satisfaction  of  his 
debts.  The  same  thing  was  held  in  Pack  v.  Bathurst^  (d) 
for  *^  being  made  subject  to  the  testator's  appointment,  it 
ought  to  be  considered  as  part  of  his  personal  estate."  The 
trustees  here  are  trustees  for  any  use  which  Mrs.  Piatt  may 
appoint.  The  money  was  as  much  hers,  in  their  hands,  as 
any  exchequer  bill  would  have  been  hers  while  in  the  hands 
of  her  bankers.  Had  the  persons  who  obtained  this  estate  by 
virtue  of  her  appointment,  come  into  possession  of  it  in  de- 
£ault  of  appointment,  as  the  estate  would  get  the  benefit,  it 
must  pay  the  probate  duty.  It  is  the  same  thing  when  the 
same  benefit  is  got  by  an  appointment.  In  the  course  of  the 
arguments  in  this  case  in  the  Court  of  Exchequer,  the  Court 
inquired  from  what  fund  this  money  was  to  be  paid.  The 
fund  here  is  clearly  ascertained.  The  executors,  either  by 
a  bill  in  equity  or  on  petition,  might  ask  and  would  obtain 

(a)  7  Ves.  499,  506.  (6)  2  Atk.  172. 

(c)  7  Ves.  499;  see  502,  n.;  abo  2  Yes.  Sen.  2. 
id)  8  Atk.  260. 
YOI.  X.  16  [  241  ] 


*280  OASES  IN  THE  HOUSE   OF  LOBDS. 

leave  to  sell  out  the  amount.    Then,  again,  the  Court 

*  281   below,  quoting  *  The  Attorney^  General  v.  Staffs  where 

it  was  said,  ^^  the  property,  bj  the  execution  of  the 
power  of  appointment,  became  liable  to  her  debts,  and  be- 
came her  personal  estate ;  she  had  an  absolute  control  over  i 
it ; "  asked  this  question,  *^  if  this  be  the  correct  test,  as  to 
the  liability  to  probate  duty,  it  will  include  the  case  of  a 
power  to  appoint  a  sum  to  be  raised  out  of  real  estate  as  well 
as  the  power  to  appoint  personal  estate ;  and  surely  it  would 
be  a  strange  anomaly,  that  probate  duty  should  be  payable  in 
respect  of  a  charge  on  real  estate  created  by  virtue  of  a  power, 
when  it  is  dear  no  such  duty  is  payable  where  the  charge  is 
created  by  the  owner  of  the  fee-simple."  In  other  words,  the 
property  would  not  pay  as  land  ;  but  when  it  was  the  subject 
of  appointment  as  severed  from  land,  it  would  become  liable. 
The  Master  of  the  Rolls  said  that  this  was  not  property  which 
the  executors  could  have  recovered  by  probate ;  but  it  is 
clear  that  here  the  property  is  something  which  Mrs.  Piatt 
might  have  left  to  the  uses  of  her  will,  and  her  executors 
might  have  recovered  under  the  probate.  The  schedule  of 
6S  Geo.  8,  c.  184,  imposes  a  duty  ^^  where  the  estate  and 
effects  for  or  in  respect  of  which  such  probate,  &c.,  shall  be 
granted,  exclusive  of  what  the  deceased  shall  have  been  pos- 
sessed of  or  entitled  to  as  a  trustee  for  any  other  person,  shall 
be  above,"  &c.  An  argument  was  raised  on  these  words  in 
the  Court  below,  and  it  was  insisted  that  the  duty  was  not 
payable  in  respect  of  every  thing  for  which  probate  was 
granted,  but  only  in  respect  of  the  estate  of  the  deceased  in 
respect  of  which  probate  was  granted.  And  this  restriction, 
it  was  said,  was  founded  on  the  words  of  the  88th  section, 
which  speaks  of  *^  the  estate  and  effects  of  the  deceased  for  or 

in  respect  of  which  "  the  probate  is  to  be  granted.    But 

*  282   this  mode  of  argument  *  is  incorrect.     The  schedule 

explains  the  provisions  of  that  section,  and  ought  to 
have  been  so  considered,  and  then  it  would  have  been  clear 
that  property,  which  a  person  has  the  power  of  applying  to 
all  the  uses  of  his  will,  is  property  which,  in  the  language  of 
the  Act,  he  died  possessed  of  or  entitled  to,  property  which 
constituted  his  ^^  estate  and  effects ; "  or,  at  all  events,  if 
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what  he  ^*  dies  possessed  of"  will  cover  his  own  property,  all 
that  he  ^*  dies  entitled  to  "  will  cover  the  other. 

[Lord  Cottenham.  —  Here  the  donee  of  the  power  has  no 
property  in  title  or  in  possession,  but  has  power  to  do  an  act 
which  will  give  title.  And  that  power  she  has  by  a  will,  —  by 
a  will  which  has  already  paid  the  probate  duty.  Here  has 
been  but  one  change  of  property,  yet  you  want  the  probate 
duty  to  be  paid  twice  over.] 

That  is  not  admitted.  It  is  contended  that  there  has  been 
a  change  of  property  by  the  original  will,  and  another  change 
under  a  power  to  dispose  of  it. 

Mr.  RtymiUy^  on  the  same  side.  —  It  must  be  assumed,  for 
the  purposes  of  the  argument  on  the  question  as  to  probate 
duty,  that  on  the  facts  of  this  case  this  is  an  absolute  power 
of  appointment ;  that  Mrs.  Piatt  had  by  this  deed  the  prop- 
erty for  life,  with  a  power  of  appointment  by  deed  or  will, 
and  that  in  default  of  such  appointment  the  property  was  to 
go  over.  She  had  the  property  for  her  own  life,  with  the 
power  to  convert  it  to  any  uses  she  might  please.  It  was  a 
conditional  property. 

[Lord  Campbell.  —  She  could  not  make  it  her  own  prop- 
erty during  life.] 

But  she  might  treat  it  as  her  own  on  her  death.  The  same 
rule  must  apply  here  as  would  apply  to  the  husband's  right 
to  the  chases  in  action  of  the  wife ;  they  are  his  property  if 
he  chooses  to  make  them  so ;  it  is  the  same  here. 
•  The  property  would  be  Mrs.  Piatt's,  if  she  thought  *  288 
fit  to  perform  the  conditions.  If  the  property  became 
hers,  then  on  the  transfer  of  it  to  another  person  all  the  ordi- 
nary consequences  would  follow.  It  was  assumed  in  the 
Court  of  Exchequer  to  be  her  property  ;  if  so,  then  it  is  clear 
that  the  probate  duty  attaches  upon  it.  Suppose  she  had 
appointed  the  property  to  go  in  the  same  way  as  that  in  which 
it  would  go  by  the  mere  operation  of  the  instrument  under 
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which  she  had  received  it,  and  her  appointee  had  done  the 
same,  and  so  on  for  ever ;  can  it  be  said  that  the  probate  duty 
would  never  be  payable  ?  No  such  consequence  was  ever  in- 
tended by  the  legislature.  The  property  is  the  property  of 
the  donee  of  the  power  the  moment  she  executed  the  con- 
dition of  the  donation.  It  is  liable  to  the  debts  of  the  donee : 
why  ?  because  it  is  property.  If  it  is  her  property  for  life, 
with  a  special  power,  it  is  true  that  the  special  conditions  of 
the  power  must  be  obsei*ved,  but  the  existence  of  those  con- 
ditions will  not  prevent  it  from  becoming  her  property,  for  on 
performing  them  they  are  discharged,  and  the  property  be- 
comes absolutely  hers. 

The  case  of  The  Attorney-O^eneral  v.  Rope  does  not  apply 
here.  It  is  true  that  the  property  there  was  given  by  will, 
but  then  it  was  not  within  the  jurisdiction.  It  was  clearly, 
therefore,  not  liable  to  probate  duty.  The  right  of  jurisdic- 
tion establishes  the  title  to  probate  duty.  Property  situated 
within  the  province  of  York,  though  passing  under  a  will 
made  within  the  province  of  Canterbury,  and  where  most  of 
the  property  is  within  this  province,  must  still  pay  probate 

duty  in  York,  because  there  must  be  a  separate  probate 
*  284   for  so  much  of  the  property  as  is  within  that  *  province  ; 

that  is  on  account  of  the  right  of  jurisdiction.  Here 
the  property  was  within  the  province  of  Canterbury  when  the 
probate  was  granted.  All  property  in  the  funds  must  have 
an  owner ;  who  is  the  owner  of  this  property  ?  Not  the 
creator  of  the  power,  for  he  is  dead  ;  nor  the  appointee,  who 
becomes  entitled  in  consequence  of  the  exercise  of  the  power, 
for  he  cannot  take  but  by  the  act  of  the  holder  of  the  power. 
If  not  the  property  for  life  of  the  holder  of  the  power,  on  her 
executing  the  power,  it  became  hers  on  death.  The  Crown 
had  originally  jurisdiction  in  these  matters,  and  granted  it  out 
to  the  Ordinary,  (a) 

« 

[The  Lord  Chancellor.  —  The  Ordinary  could  take  noth- 
ing here. 

Lord  Campbell.  —  He  could  only  take  what  was  left  un- 

(a)  Hensloe's  Case,  9  Rep.  38. 
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disposed  of,  what  belonged  to  an  intestate ;  but  here,  if  Mrs. 
Piatt  had  died  intestate,  this  property  would  have  gone 
over.] 

Suppose  a  gift  to  her  of  12,000Z.  for  life,  with  an  absolute 
and  general  power  of  appointment,  would  not  that  be  her 
property  in  every  respect?  It  is  said  here  that  the  legal 
estate  was  in  the  appointees ;  that  is  not  so.  The  fund  would 
stand  in  the  bank  books  in  the  name  of  Mrs.  Piatt's  trustees, 
or  in  her  own  name.  The  appointee  could  not  have  the 
benefit  of  it  without  the  assent  of  her  executors,  even  under 
a  bill  filed ;  they  must  be  parties  to  such  a  bill. 

[Lord  Cottbnham.  —  Do  you  take  the  rule  as  to  parties  in 
a  suit  to  be  indicative  of  their  rights  ?] 

It  is  to  be  so  taken.  The  Attomep-CFeneral  v.  Staff  is  in 
point.  That  case  decides  that  it  was  made  Mrs.  Piatt's  prop- 
erty at  the  time  of  her  death,  by  the  act  of  her  executing  her 
power  by  a  will  made  in  her  lifetime.  In  Nail  v. 
Punter^  (a)  a  woman  entitled  to  a  sum  of  stock  *  set-  *  285 
tied  it  on  her  marriage  to  her  separate  use  for  life, 
with  power  to  her  to  appoint  it  by  will  only,  but  no  trust 
was  declared  in  default  of  appointment.  After  her  marriage 
she  signed  a  promissory  note,  and  then  appointed  the  stock 
to  her  husband ;  and  the  Vice-Chancellor  was  of  opinion  that 
the  holder  of  the  note  was  not  defeated  thereby.  And  in 
the  same  case  it  was  held,  that  if  the  husband  claimed  the 
fund  as  his  wife's  executor,  he  must  pay  probate  duty  on  the 
amount  of  it.  That  case  in  substance  contradicts  Vandiest 
V.  Fynmore^  (6)  on  the  question  of  a  power  of  appointment 
created  by  deed ;  while  at  the  same'  time  it  shows  that 
though  the  power  is  to  be  exercised  by  will,  the  property  to 
be  afiPected  by  it  is  considered  as  the  property  of  the  donee  of 
the  power. 

[The  Lord  Chancellor.  —  If  she  owed  debts  and  had  a 

(a)  6  Sim.  662,  668.  (()  6  Sim.  670. 
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power  of  appdntment,  the  Court  of  Clianceiy  would  say  that 
she  ought  to  appoint  so  as  to  discharge  the  debts.] 

But  equity  would  not  make  an  appointment  for  her.  If 
so,  then  the  question  would  not  be  where  the  property  was 
situated;  and  the  case  of  Attomey-Q-eneral  v.  Hope  conse* 
quently  does  not  apply.  The  absence  of  a  primary  fund  for 
the  payment  of  debts  would  not  affect  the  question.  A  spe- 
cific legacy  could  not  become  a  primary  fund  for  such  a  pur- 
pose. Stone  y.  Forsyth  (a)  shows  that  the  will  must  be  proved. 
There  it  was  held  that  the  will  of  a  feme  covert^  authorized 
by  a  power  in  her  marriage  settlement  cannot  be  given  in 
evidence  to  show  a  title  to  personal  property  until  it  has 
been  proved  in  the  Ecclesiastical  Court. 

[The  Lord  Chancellob.  —  That  is  a  mere  question 

*  286    of  *  evidence.    The  executor  takes  nothing  under  the 

will.     The  power  is  to  be  executed  under  the  will. 

The  proof  of  the  will  is  the  probate,  but  the  executor  takes 

nothing  in  the  property  appointed.] 

That  does  not  make  any  difference.  It  depends  on  whether 
the  fund  is  the  property  of  the  testator.  If  the  executor 
would  be  liable,  should  the  property  come  to  him,  to  pay  the 
probate  duty,  the  appointee  must  pay  it.  How  can  it  be  said 
here  that  tiie  fund  does  not  pass  by  means  of  the  probate  ? 
If  it  does  so  pass,  then  it  must  be  as  the  property  of  the  ap- 
pointer.  The  words  of  the  statute  are,  ^*  estate  and  effects 
for  or  in  respect  of  which  such  probate  or  letters  of  adminis- 
tration shall  be  granted."  Suppose  the  case  of  a  married 
woman  who  has  nothing  but  the  appointed  fund,  but  who  has 
a  power  of  appointment  by  will  over  such  fund ;  it  must  be 
clear  that  the  probate  would  be  granted  in  respect  of  that 
fund. 

[The  Lord  Chancellor.  —  It  is  not  ^^  estate  and  effects  in 
respect  of  which  probate,"  &c.,  but  ^^  property  of  the  deceased 

« 

(a)  DongL  707. 
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which  he  was  possessed  of  or  entitled  to,"  on  which  the  ques- 
tion arises.] 

Then  it  is  clear,  that  where  there  is  a  general  power  of  ap- 
pointment over  property  that  bj  the  performance  of  a  condi«- 
tion  will  become  the  property  of  the  donee  of  the  power, 
the  duty  must  be  payable  on  each  execution  of  the  power,  or 
the  payment  will  be  capable  of  being  evaded  by  a  succes- 
sion of  appointments,  which  would  have  the  effect  of  creat- 
ing  a  perpetuity  in  favour  of  those  who  paid  nothmg  to  the 
State. 

[LoBD  CoTTENHAH.  —  This  condition  infers  a  performance 
during  the  life  of  the  donee. 

The  Lord  Chancello|k.  —  It  was  John  Ramsden's  prop- 
erty: he  left  by  will  a  power  of  appointment;  the 
power  was  to  be  exercised  in  a  certain  way ;  *  namely,  *  287 
by  will:  did  that  make  it  Mrs.  Piatt's  property? 
Could  she  be  said  to  perform  the  condition  during  her  life- 
time, so  as  to  give  herself  a  property  in  the  subject-matter  of 
the  devise  ?] 

She  could.  There  are  many  ways  in  which  an  appoint- 
ment by  will  could  be  made  to  enure  to  her  benefit. 

Mr.  Tinney  replied.  —  The  decision  of  the  Court  below,  as 
to  the  probate  duty,  is  right. 

The  Lobd  Chancellor — without  in  form  putting  any  ques- 
tion to  the  Judges  present  (a).  —  All  the  learned  Judges  who 
are  present,  and  all  the  noble  and  learned  Lords  who  have 
heard  the  argument,  are  of  that  opinion,  and  think  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed.  All  are 
of  opinion  in  favour  of  the  appellant  on  that  part  of  the 
case. 

(a)  Lord  Chief  Justice  Tikdal  ;  Jostices  Coleridge,  Erskine, 
Maulb,  Wiohtman,  and  Crebswell  ;  and  Barons  Parke,  Aldersoit, 
and  Rolfs. 
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As  to  the  question  of  the  liability  t6  legacy  duty,  we  all 
think  that,  taking  the  whole  of  the  18th  section  of  the  36 
Geo.  3  together,  the  latter  part  is  merely  meant  to  be  dis- 
tinguished from,  but  is  not  opposed  to,  the  former.  It 
amounts  to  nothing  more  than  this,  that  by  the  former  part 
of  the  clause,  where  a  power  of  appointment  is  created  *'*'  for 
the  benefit  of  any  persons  specially  named  as  the  objects  of 
such  power,"  they  are  to  be  subject  to  the  payment  of  the 
legacy  duty,  in  respect  of  the  benefit  they  receive  under  it ; 
and  according  to  the  latter  branch  of  the  clause,  the  duty  is 
to  be  imposed  where  the  property  is  given  "  for  a  limited  in- 
terest, and  a  general  and  absolute  power  of  appoint- 
*  288  ment  is  also  given,"  which  we  think  *  to  be  the  case 
in  this  instance.  Taking  the  whole  together,  the 
clause  means  to  describe,  as  liable  to  legacy  duty,  property 
which  was  not  subject  to  any  powQr  of  appointment  for  the 
benefit  of  any  persons  specially  named.  The  property  here 
taken  by  Mrs.  Piatt  for  her  life,  was  taken  not  subject  to  any 
power  of  appointment  for  any  persons  specially  named,  and 
is  therefore  subject  to  legacy  duty  in  the  hands  of  her  ap- 
pointees. But  on  the  other  hand,  the  property  appointed 
w:as  not  property  which,  within  the  meaning  of  the  Act  as 
applied  to  the  schedule  imposing  the  probate  duty,  was  so 
completely  her  property  as  to  render  it  liable  to  that  duty ; 
so  that  the  judgment  of  the  Court  below  appears  to  be  right 
in  both  instances.     The  judgment  will  therefore  be  affirmed. 

We  shall  say  nothing  of  costs  in  a  case  of  this  kind. 

The  judgment  of  the  Court  below  was  affirmed  on  both 
points,  without  costs. 
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1842. 

FdUe  Assumption  of  Titles,     Illegitimacy,    Private  Act  of 

Parliament, 

The  wife  of  a  peer  of  the  realm  left  him  in  1808,  a  year  after  their  mar- 
riage, and  instituted  a  suit  in  the  Ecclesiastical  Court  for  nullity  of 
the  marriage  propter  impotentiam.  Dropping  that  suit  soon  afterwards, 
she  went  to  live  with  another  man,  assuming  the  character  of  his  wife 
by  a  marriage  in  Scotland,  and  during  many  years'  cohabitation  with 
him  had  several  children,  who  were  named  after  him  and  educated  as 
his  children  ;  but  in  1823  they  and  their  mother  assumed  the  name  and 
titles  of  the  peer.  He  generally  lived  abroad,  had  no  access  to  his  wife 
since  she  left  him,  but  knew  of  her  infidelity,  and  took  no  proceedings 
to  dissolve  their  marriage  or  illegitimate  the  children.  Upon  the 
petition  of  his  brother,  heir  presumptive  to  his  titles,  stating  those 
facts,  and  alleging  that  the  peer  was  likely  to  survive  all  the  witnesses 
to  them,  and  praying  protection  to  the  descent  of  the  titles,  — 

The  House  of  Lords  held  that  the  petitioner —  although  by  law  he  might 
perpetuate  evidence,  regarding  titles  of  honour,  in  Chancery  —  was 
entitled  to  have  a  private  Act  of  Parliament ;  and  on  proof,  to  the 
satisfaction  of  both  Houses  of  Parliament,  of  the  facts  above  stated,  an 
Act  was  passed  to  declare  the  wife's  children  not  to  be  the  children  of 
the  peer,  but  without  dissolving  the  marriage. 

May  80,  1842.    May,  June,  and  July  12,  1843. 

In  May,  1842,  a  petition  was  presented  to  the  House  of 
Lords  from  Charles  Vere  Ferrars  Townshend,  Esq.  (com- 
monly called  Lord  Charles  Townshend),  stating  himself  to 
be  the  only  brother  and  heir  presumptive  of  George  Ferrars, 
Marquis  Townshend,  Earl  of  Leicester,  Viscount  Townshend, 
Baron  De  Ferrars  of  Chartley,  Bai*on  Compton,  Baron  Towns- 
hend of  Lynn,  &c.,  and  praying  for  inquiry  respecting  the 
descent  of  these  honours,  and  the  assumption  of  the  style 
of  Earl  of  Leicester,  by  Mr.  John  Margetts ;  and  that  their 
Lordships  would  provide  such  remedy,  and  adopt  such  pro- 
ceedings, as  to  their  Lordships  might  seem  meet. 
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The  petition  stated,  among  other  things,  (a)  that 

*  290   *  on  the  12th  of  May,  1807,  the  said  Marquis  Towns- 

hend  (then  commonly  called  Lord  Chartley)  was 
married  to  Sarah,  the  only  child  of  William  Dunn  Gardner, 
of  Chatteris,  in  the  Isle  of  Ely,  Esq.:  that  by  marriage 
articles,  dated  the  previous  day,  the  said  marquis  (then  Lord 
Chartley)  covenanted  that  he  would,  either  in  the  lifetime 
or  within  six  months  aft^r  the  death  of  bis  father  George 
Earl  of  Leicester,  and  of  his  grandfather  George  Marquis 
Townshend,  or  of  the  survivor  of  them,  settle  freehold  es- 
tates of  the  yearly  value  of  4000Z.,  in  trust  for  securing  to 
the  said  Sarah  200Z.  per  annum  pin  money,  in  addition  to  a 
like  annual  sum  therein  after  provided  for  her ;  with  remain- 
der to  himself  for  life,  with  remainder  (subject  as  therein 
mentioned)  to  the  first  and  other  sons  of  the  marriage,  &c., 
and  with  an  ultimate  remainder  to  his  own  right  heirs:  and 
W.  Dunn  Gardner  covenanted  to  pay  the  said  marquis 
15,000;. ;  and  he  settled  the  further  sum  of  25,0002.  in  trust 
for  the  younger  children  of  the  marriage ;  but  in  case  there 
should  be  no  child,  then  for  such  persons  as  the  said  Sarah, 
whether  covert  or  sole,  should  by  deed  or  will  appoint :  that 
for  three  months  after  the  marriage,  the  marquis  (then  Lord 
Chartley)  and  his  wife  lived  together  in  London,  and  then 
went  on  a  visit  to  her  father  at  Chatteris,  where  the  marquis 
remained  two  days,  but  she  remained  until  the  November 
following,  when  she  returned  to  London,  and  resided  in  one 
of  the  marquis's  houses,  he  residing  in  another,  until  May, 
1808,  when  she,  without  his  consent,  went  to  reside  with 
her  father,  and  they  never  met  afterwards:  that  in  No- 
vember, 1808,  she  instituted  a  suit  in  the  Ecclesiastical 
Court,  for  the  purpose  of  having  the  marriage  declared  void 
propter   impotentiam^   stating   in    her   libel    that  the    mar-  ^ 

riage  had  never  been,  nor  been  attempted  to  be,  con- 

*  291   summated :  *  that  while  that  suit  was  pending,  she 

eloped  from  her  father's  house  with  one  John  Mar- 
getts,  a  brewer  of  St.  Ives,  in  Huntingdonshire,  and  they 
were  married  at  Gretna  Green,  in  October,  1809 ;  and  in 

(a)  See  Vol.  74,  Lords'  Jour,  (for  1S42)  pp.  286-246. 
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January,  1810,  she  was  delivered  of  a  son,  who  died  soon 
afterwards. 

The  petition  further  stated,  that  by  an  indenture  dated 
December,  1808,  the  said  marchioness,  in  exercise  of  the 
power  given  her  by  the  marriage  articles,  appointed  all  her 
contingent  interest  in  the  estate  purchased  with  the  25,0002. 
settled  in  trust,  in  favour  of  her  father,  in  the  event  of  there 
not  being  any  children  of  that  marriage  entitled  thereto ;  and 
that  her  father  and  -mother,  by  indentures  dated  November, 
1810,  appointed  several  estates,  over  which  they  had  powers, 
to  the  use,  after  their  own  lives,  of  trustees  during  the  life 
of  the  marchioness,  upon  trust  to  permit  her  to  receive  the 
rents  for  her  separate  use  for  her  life,  with  remainder  to  the 
use  of  her  first  son,  ^*  whether  his  legitimacy  should  or  should 
not  be  disputed,  or  be  made  or  become  a  question  in  law  or 
equity,"  in  tail  male;  with  remainder  to  the  use  of  her 
second  son,  **  whether  his  legitimacy  should  or  should  not  be 
disputed,  or  be  or  become  a  question  as  aforesaid ; "  and  the 
same  words  occurred  with  respect  to  any  other  children  to 
whom  she  might  give  birth ;  and  it  was  directed,  that  when 
her  first  son,  or  any  other  of  her  descendants,  should  come 
into  possession  of  those  estates,  he  or  they  should  use  the 
surname  of  **  Dunn  Oardner,"  instead  of  his  or  their  then 
surname:  that  in  the  said  month  of  November,  1810,  the 
said  marchioness  and  John  Margetts  arrived  at  the  house  of 
her  father  in  London,  where  they  remained  until  April,  1811, 
during  the  whole  of  which  time  they  called  them- 
selves, and  were  called  *  by  others,  **Mr.  and  Mrs.  *  292 
Margetts,"  and  passed  as  man  and  wife  ;  and  the  ser- 
vants were  ordered  by  their  mistress,  the  mother  of  the 
marchioness,  to  call  her  **  Mrs.  Margetts,"  and  not  *^  Lady 
Leicester " ;  (a)  and  the  marchioness,  when  addressed  by 

(a)  Upon  the  death  of  George  Marquis  Townshend,  the  grandfather 
of  the  present  marquis,  hi  September,  1807,  ^e  latter  took  the  title  of 
£i^l  of  Leicester,  his  father  becoming  marquis  on  that  event ;  and  upon 
bis  father's  death  in  July,  1811,  he  became  Marquis  Townshend  ;  which 
titles  his  wife  was,  of  course,  entitled  to  take.  The  present  marquis  never 
took  his  seat  in  the  House  of  Lords,  having  chiefly  resided  abroad  at  and 
tinoe  his  father's  death  in  the  year  1811. 
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the  tide  of  ^^  Lady  Leicester,*'  positively  forbade  that  she  i 

should  be  so  called,  and  said,  ^^  Never  call  me  by  that  de- 
testable name :  "  that  in  April,  1811,  the  said  marchioness  J 
removed  from  her  father's  house,  to  a  house,  No.  2  Hunter 
Street,  St.  George's,  Bloomsbury,  which  was  taken  by  John 
Margetts  on  a  lease  for  twenty-one  years,  commencing  &om 
Christmas,  1810;  at  which  house  they  continued  to  reside 
until  Christmas,  1840,  always  passing  as  man  and  wife,  and 
(until  December,  1823)  using  and  being  known  by  no  other 
names  than  ^^  Mr.  and  Mrs.  Margetts :  "  that  in  that  house, 
in  July,  1811,  the  marchioness  gave  birth  to  a  son,  who  re- 
ceived the  name  of  "  John,"  and  was  known  by  no  other 
name  than  that  of  ^^  John  Margetts"  from  the  time  of  his 
birth  until  December,  1823,  when  he  assumed  the  title  of 
*^  Lord  John  Townsbend  "  (which  he  afterwards  changed  to 
that  of  ^^  Earl  of  Leicester  ") :  and  that  in  June,  1812,  she 
was  delivered  in  the  said  house  of  another  son,  who  received 
the  name  of  ^^  William,"  and  was  known  by  no  other  name 
than  '^William  Margetts"  until  December,  1823,  when  he 
assumed  the  title  of  "  Lord  William  Townshend." 

The  petition  then  stated,  that  in  April,  1813,  W. 
*  293  Dunn  Gardner  filed  a  bill  in  Chancery  against  the  *  said 
Marquis  and  Marchioness  Townshend,  and  other  de- 
fendants, among  whom  were  the  said  infants  John  and 
William  Margetts,  by  their  titles  of  Earl  of  Leicester  and 
Lord  William  Townshend,  for  compeUing  execution  of  the 
said  marriage  articles,  particularly  the  covenant  by  the  mar- 
quis to  settle  lands  of  the  annual  value  of  4000Z.,  after  the 
death  of  his  grandfather  and  father  as  aforesaid,  which 
events  had  happened;  and  the  bill  stated,  among  other 
things,  that  there  were  issue  of  the  marriage  the  said  two 
infants,  and  that  the  marquis  and  marchioness  lived  separate : 
that  in  March,  1814,  the  marquis  put  in  his  answer,  denying 
that  there  was  any  issue  of  the  marriage,  he  having  never 
cohabited  with  the  marchioness  since  May,  1808,  and  (after 
stating  that  she  was  living  in  adultery  with  Mr.  Margetts 
and  passing  by  his  name)  submitting  to  the  Court,  whether,  in 
consequence  of  her  bad  conduct,  he  was  bound  to  perform  the 
said  covenant.  The  petition  stated  the  further  proceedings 
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in  that  and  in  a  supplemental  suit,  down  to  the  decree  which 
directed  performance  of  the  said  covenant  by  the  marquis. 

The  petition  further  stated  that  the  marchioness  was  de- 
livered of  three  other  children,  in  June,  1815,  July,  1816, 
and  June,  1820,  respectively,  in  the  said  house  of  John  Mar- 
getts  in  Hunter  Street,  and  they  received  the  names  of  Rosa 
Jane,  Frederick  Thomas,  and  Lavinia  Charlotte  Sarah,  and 
were  all  called  by  the  surname  of  Margetts,  until  December, 
1823,  when  they  were  called  Townshend,  and  the  said 
Frederick  Thomas  took  the  style  of  "  Lord  Frederick  Thomas 
Townshend : "  that  during  the  whole  period  of  thirteen  years, 
from  April,  1811,  to  December,  1823,  within  which  time  all 
the  aforesaid  children  were  born,  the  said  marchioness  ^ 
and  John  Margetts  lived  together  *  in  his  said  house  in  *  294 
Hunter  Street  openly  as  man  and  wife,  and  were  so 
considered  and  treated  by  their  acquaintances,  tradespeople, 
and  servants ;  that  she  called  herself,  and  was  known  and 
called  only  by  the  name  of  **  Mrs.  Margetts,"  as  well  by  her 
own  mother  and  father  as  by  strangers  and  acquaintances, 
and  (except  in  her  answers  to  the  bills  in  Chancery  before 
mentioned)  signed  by  no  other  surname :  that  all  the  afore- 
said children,  from  their  birth  until  December,  1823,  were 
called  by  no  other  surname  than  that  of  ^'  Margetts,"  and 
they  called  the  said  John  Margetts  their  ^^  father,"  and  he 
on  his  part  treated  and  acted  towards  them  in  every  respect 
as  his  own  children ;  and  they  were  also  considered  as  the 
children  of  the  said  John  Margetts  by  their  maternal  grand- 
father and  grandmother,  the  said  W.  Dunn  Gardner  and  his 
wife :  that  John  Margetts  the  younger  (now  calling  himself 
**  Earl  of  Leicester  "),  the  eldest  surviving  son  of  the  mar- 
chioness by  John  Margetts,  was  sent  to  Westminster  School 
at  Michaelmas,  1818,  and  was  entered  in  the  books  of  the 
master  by  the  name  of  ^^  John  Margetts,"  which  name  he  con- 
tinued to  bear  in  the  school  until  Christmas,  1823  ;  that  on  the 
26th  December,  1823,  the  marchioness  caused  her  aforesaid 
five  children  to  be  taken  to  the  parish  church  of  St.  George, 
Bloomsbury,  where  they  were  aU  baptized  on  that  day  by  the 
name  of  ^^  Townshend,"  and  entered  in  the  register  there  as 
the  children  of  *^  The  Most  Noble  George  Ferrars  Marquis 
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Townshend,  and  the  Most  Noble  Sarah  Duxin  Gardner  Mar- 
chioness Townshend : "  that  immediately  after  the  baptism 
of  the  said  children,  the  marchioness  assumed  the  title  of 
*^  Marchioness  Townshend,"  and  gave  directions  to  her  ser- 
vants to  call  her  ^^  my  Lady,"  and  to  call  her  said  chil- 

*  295    dren  ^^  Lords  and  Ladies  ; "  *  and  the  said  children 

were  told  no  longer  to  call  Mr.  Margetts  ^^  father," 
but  ^^  Sir : "  that  in  October,  1825,  the  marchioness  was  de- 
livered, in  the  house  of  the  said  John  Margetts,  in  Hunter 
Street,  of  another  son,  who  received  the  name  of  ^^  Cecil," 
and  was  called  **  Lord  Cecil  Townshend."  * 

The  petition  then  set  forth  certain  devises  in  the  wills  of 
W.  Dunn  Gardner  and  his  wife,  in  favour  of  their  two  grand- 
children,  the  said  Lords  John  and  William  Townshend,  for 
the  purpose  of  showing  that  they  (Dunn  Gardner  and  wife) 
well  knew  that  these  and  the  other  children  of  the  marchion- 
ess were  not  children  of  the  marquis,  but  of  Mr.  Margetts ; 
and  it  also  stated  proceedings  in  a  Chancery  suit  of  Wilkins 
V.  TJhe  Marquis  and  Marchioness  Townshend  and  Others^  in- 
cluding the  marchioness's  eldest  son,  who  in  his  answer  filed 
in  that  suit  in  1835,  described  himself  as  '*  the  Honourable 
John  Townshend,  commonly  called  the  Earl  of  Leicester," 
and  thereby  admitted  that  ^^  he  did  allege  himself  to  be,  as  in 
fact  he  was,  the  eldest  son  of  such  marriage,  and  to  be  en- 
titled by  courtesy  Earl  of  Leicester ;  "  and  he  admitted  that 
he  did  claim,  as  first  tenant  in  tail  expectant  on  the  decease 
of  the  said  George  Ferrars  Marquis  Townshend,  the  benefit  of 
such  covenant  as  in  the  said  bill  in  that  behalf  was  mentioned 
to  be  entered  into  by  the  said  indenture  of  the  11th  day  of 
May,  1807 :  that  at  the  last  general  election  ( July«  1841)  the 
said  John  Margetts  the  younger,  calling  himself  Earl  of 
Leicester,  was  elected  to  serve  as  a  burgess  in  Parliament 
for  the  borough  of  Bodmin :  that  he  was  styled  in  the  return 
to  the  writ,  ^^  the  Honourable  John  Townshend,  commonly 
called  the  Earl  of  Leicester ; "  and  that  he  qualified  as  the 

eldest  son  of  a  peer  of  the  realm :  that  the  petitioner, 

*  296    not  having  *  been  either  a  candidate  or  an  elector, 

could  not  himself  petition  the   House  of  Commons 
against  such  qualification  on  the  part  of  the  said  member  for 
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Bodmin ;  and  that  to  haye  procured  such  a  petition  from 
others  would  not  only  have  been  an  abuse  of  the  right  of  elec- 
tion petition,  but  a  step  to  which  the  petitioner  would  have 
been  averse,  on  account  of  its  tendency  to  bring  before  another 
tribunal  a  question  which  it  was  their  Lordships'  peculiar 
right  and  privilege  to  determine:  that  until  the  month  of 
December,  1841,  the  petitioner  and  his  feunily  did  not  con- 
sider themselves  called  upon  to  take  any  notice  of  the  pro- 
ceedings of  the  marchioness,  or  of  her  children  by  John 
Margetts,  except  by  denying  that  such  children  were  the  issue 
of  her  husband  the  Marquis  Townshend,  in  their  answers  to 
the  bills  in  Chancery  in  1814 ;  but  on  finding  that  the  most 
important  privilege  belonging  to  eldest  sons  of  peers  of  the 
realm  had  been  claimed  by  and  allowed  to  John  Margetts  the 
younger,  calling  himself  "  Earl  of  Leicester  "  (he  having  de- 
clared such  to  be  his  Mtattis  and  his  qualification  to  sit  in 
the  House  of  Commons),  the  petitioner,  as  the  h^ad  of  his 
family  now  in  this  country,  and  as  being  heir-presumptive  to 
all  its  honours,  considered  it  to  be  his  duty  to'  publish  in  the 
newspapers  a  letter,  in  which  he  detailed  some  of  the  facts  of 
the  case  (as  before  stated),  and  strongly  protested  against  the 
conduct  of  the  said  John  Margetts  the  younger,  in  having 
assumed  the  title  of  ^  Earl  of  Leicester,"  and  in  pretending 
to  be  the  son  of  the  marquis. 

The  petition,  in  conclusion,  stated  that  the  petitioner  was 
prepared  to  establish  by  evidence  each  and  all  the  facts 
which  he  had  before  stated :  that  he  was  advised  there 
were  no  means  by  which  he  could  dispute  *  the  legiti-  *  297 
macy  of  the  said  John  Margetts  the  younger,  calling 
himself  *^  Earl  of  Leicester,"  in  a  Court  of  law  :  that  some  of 
the  witnesses,  by  whom  only  many  of  the  most  important 
facts  could  be  proved,  were  fax  advanced  in  life  and  in  un- 
certain health  ;  and  other  persons,  whose  testimony  was 
material,  refused  to  make  any  disclosures  unless  compelled  by 
a  Court  of  justice ;  but  if  any  of  these  persons  should  happen 
to  die  in  the  lifetime  of  the  marquis,  it  might  be  impossible  to 
prevent  an  individual  notoriously  begotten  and  bom  in  adul- 
tery from  succeeding  to  the  numerous  honours  of  the  peti- 
tioner's family :  that  in  consequence  of  there  not  being  any 
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property  involved  in  the  succession  of  the  petitioner  as  heir 
to  his  said  brother,  he  was  advised  that  he  could  not  file  a 
bill  in  Chancery  to  perpetuate  testimony ;  and  he  submitted 
that  it  would  be  not  merely  an  anomaly,  but  an  injustice  to 
the  families  of  peers,  if,  while  the  law  provided  means  for 
securing  the  rights  of  inheritance  of  the  humblest  person  in 
the  kingdom  to  every  kind  of  property,  by  enabUng  the  party 
interested  to  perpetuate  the  evidence  of  witnesses  in  case  of 
their  death,  no  such  means  should  exist  with  respect  to  the 
highest  and  most  important  right  of  inheritance,  the  dignity 
of  a  peer  of  the  realm :  that  the  petitioner,  naturally  anxious 
to  secure  to  himself  and  his  family  the  enjoyment  of  his  and 
their  legal  rights,  and  to  prevent  the  same  from  being  lost  by 
the  success  of  an  imposition  so  audacious  as  to  be  absolutely 
without  precedent,  nevertheless  felt  that  their  Lordships  had 
at  least  an  equal  interest  in  the  question ;  the  petitioner, 
therefore,'  humbly  submitted  the  difficulties  and  impediments 
under  which  he  laboured,  and  the  injustice  which  might 
arise  as  well  to  their  Lordships  and  the  peerage,  as 
*  298  *  to  himself  and  his  family,  to  the  consideration  of 
their  Lordships,  and  prayed  such  remedy,  &c.,  as  before 
mentioned. 

Upon  the  reading  of  the  petition,  the  House  of  Lords  ap* 
pointed  a  select  committee  of  their  Lordships  to  search  for 
precedents  relative  to  the  matters  therein  stated.  On  the 
6th  of  March  that  committee  reported :  — 

That  they  examined  the  journals,  and  other  books  of 
authority  in  the  Parliament  Office ;  and  the  only  precedents 
they  found  relating  to  the  matter  referred  to  them  were  the 
following :  — 

The  Cane  of  ^^^^  Feb.,  1672. — "Upon  reading  the  petition 
jftmefl  Percy.  ^f  Elizabeth  Countess  Dowager  of  Northumber- 
land, (a)  on  behalf  of  herself  and  the  Lady  Elizabeth  Percy, 
showing,  ^  that  one  who  calls  himself  James  Percy  (by  pro- 
fession a  trunkmaker  in  Dublin),  assumes  to  himself  the  title 

(a)  Wife  of  Josceline,  11th  Earl  of  Northumberland,  who  died  in  1670, 
S.  P.  M. 
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of  Earl  of  Northumberland  and  Lord  Percy,  to  the  dishonour 
of  that  family ; '  it  is  this  day  ordered  by  the  Lords,  &c.,  that 
the  examination  of  the  matter  complained  of  in  the  said  peti- 
tion is  hereby  referred  to  the  Lords  committees  for  privileges, 
whose  Lordships,  having  heard  all  such  persons  as  are  con- 
cerned therein,  are  afterwards  to  make  report  thereof  unto  the 
House."  (a) 

20th  Feb.,  1672.  —  ^^  Upon  reading  the  petition  of  James 
Percy,  and  after  consideration  had  thereof ;  it  is  ordered  by 
the  Lords,  &c.,  that  the  said  petition  be  and  is  hereby  dis- 
missed this  House."  (i) 

And  this  committee,  upon  refeiring  to  the  book  contain- 
ing the  minutes  of  proceedings  before  the  said  committee  for 
privileges,  found  that  they  proceeded  to  examine  into  the 
matter  referred  to  them  by  the  said  order,  and  the  follow- 
ing was  the  substance  of  the  entries  upon  the  subject,  (c) 
videlicet :  — 

*  *'  James  Percy  is  directed  to  put  in  his  answer,  in  *  299 
writing,  to  the  charge  in  the  petition ;  which  he  does, 
and  afterwards  puts  in  a  petition  of  claim  to  the  title,  and 
also  a  pedigree,  in  addition  to  his  answer ;  and  a  month's  time 
having  been  allowed  to  both  parties  for  preparation,  after 
exammation  of  evidence  and  hearing  counsel  on  both  sides,  it 
is  ordered,  that  the  House  be  informed  of  the  difficulty  of  the 
case ;  and  that  the  committee  are  of  opinion,  that  the  House 
direct  that  his  Majesty  may  be  moved  that  the  House  may 
hear  his  (James  Percy's)  title." 

Accordingly,  on  the  28th  March,  1678,  the  Earl  of  Car- 
lisle acquainted  the  House  *^  that  the  Earl  of  Suffolk  and 
himself  had  moved  his  Majesty  to  give  the  House  leave  to 
hear  James  Percy  concerning  his  claim  to  the  title  of  the 
Earldom  of  Northumberland  and  Lord  Percy,  dec,  and  his 

(a)  12  Lords'  Jour.  583  b.  (h)  12  Lords'  Jour.  634. 

(c)  Comin.  Priv.  Book  ;  entry  24, 27  Feb.,  1872  ;  entry  27, 28  March, 
1673. 
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Majesty  gave  leave  to  the  House  to  bear  and  determine  the 
same." 

*^  Upon  reading  the  petition  of  James  Percy  the  same  day, 
setting  forth  his  claim  to  the  said  titles,  and  praying  that  he 
might  be  beard  at  the  bar  by  his  counsel  to  make  out  his 
claim,  he  and  his  counsel  appearing  at  the  bar,  and  also  coun- 
sel on  the  behalf  of  Elizabeth  Countess  Dowager  of  Nor- 
thumberland, who  charged  the  said  Percy  to  be  an  impostor 
in  pretending  to  the  said  titles  of  honour ;  the  House  having 
fully  heard  the  counsel  of  the  said  countess  in  opposition  to 
the  claim  of  J.  Percy,  who  by  his  counsel  refused  to  make 
out  his  claim,  but  prayed  longer  time  for  that  purpose,  upon 
which  their  Lordships  offering  that  if  he,  by  his  counsel,  would 
make  appear  any  probability  toward  his  claim,  he  should  have 
further  time  allowed  him,  which  he  refused  to  do,  notwith- 
standing  he  had  a  month's  time  given  him  by  the  Lords  com- 
mittees  for  privileges,  at  his  own  desire,  to  prepare  for  his 
defence ;  — 

*^  After  due  consideration  had  of  the  premises,  it  was  re- 
solved by  the  Lords,  &c.,  that  both  the  petitions  of  the  said 
James  Percy  for  his  claim  to  the  title  of  Earl  of  Northumber- 
land, &c.,  be  dismissed."  (a) 

26th  Nov.,  1680.  —  "A  petition  of  James  Percy  was  read, 
desiring  a  day  may  be  appointed  for  him  to  be  heard, 
*  800  to  make  *  out  his  title  to  the  earldom  of  Northumber- 
land ;  and  the  question  being  put,  ^  Whether  the  peti- 
tion should  be  rejected  ? '  it  was  resolved  in  the  affirmative ; 

^^  The  Earl  of  Anglesey,  dissentieTUe^  for  these  reasons : 

"  1.  Because  the  claim  brought  by  Mr.  Percy  can  be  heard 
and  examined  and  adjudged  only  in  this  House. 

^^  2.  It  is  a  right  due  to  the  subject  to  petition  this  House, 
and  the  cause  is  not  to  be  under  prejudice,  or  rejected,  till 
heard. 

*^  3.  It  seems  unprecedented,  and  against  common  right  and 
the  constant  course  of  Parliamentary  justice. 

'^  4.  By  such  way  of  proceeding  he  is  barred  of  his  appeal 

(a)  12  Lords'  Jour.  578  b. 
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from  a  dismiss  in  a  former  Parliament,  which  he  can  only 
have  in  this  Parliament,  before  the  grounds  thereof  are  so 
much  as  examined.''  (a) 

1st  June,  1686.  — "  Upon  reading  the  petition  of  Charles 
Duke  of  Somerset,  and  Elizabeth  Duchess  of  Somerset  his 
wife,  (6)  showing,  *  that  one  James  Percy  falsely  assumed 
the  title  of  Earl  of  Northumberland,  and  praying  that  the 
House  would  take  the  former  matters  and  proceedings  upon 
the  same  case  into  their  considerations ; '  it  was  ordered,  by 
the  Lords,  &c.,  that  the  consideration  of  this  petition,  and  the 
proceedings  formerly  had  in  this  case,  be  referred  to  the  Lords 
committees  for  privileges,  whose  Lordships  were  to  consider 
thereof,  and  make  report  to  the  House  of  what  they  should 
think  fit  to  be  done  thereon.  (0) 

"  A  packet  of  papers  being  found  on  the  table  g^  ^  jonmai. 
of  the  House,  superscribed,  ^  Percie's  Petition  of 
Complaint,  and  the  two  petitions  that  were  wanting  are  an- 
nexed, humbly  prayed  that  they  may  be  read,  and  that  justice 
may  be  had,  and  he  shall  ever  pray.  Equal  justice  do,  or  tell 
the  reason  why.'  This  superscription  having  been  read,  it 
was  ordered  by  the  Lords,  &c.,  that  the  said  packet  of  papers 
be  refen'ed  to  the  committee  of  privileges,  to  open  the  same, 
and  report  to  the  House  their  opinion  of  what  is  fit  to  be 
done  thereupon."  (ci) 

♦  28th  May,  1689.  —  "  The  Earl  of  Bridgewater,  by  ♦  801 
order  of  the  Lords  committees  for  privileges,  reported, 
that  their  Lordships  perused  the  proceedings  that  had  been 
before  the  House  on  James  Percie's  petitions,  and  they  found 
that  the  House,  on  the  28th  of  March,  1678,  dismissed  the 
said  petitions,  and  resolved  the  next  day  to  consider  what 
further  proceedings  should  be  had  against  James  Percie 
concerning  the  imposture ;  but  that  the  House  next  day 
adjourned,  so  nothing  more  was  done  therein:  that  their 
Lordships  were  of  opinion  that  there  should  be  no  counte- 

(a)  13  Jour.  687,  688. 

(6)  Daughter  and  9ole  heir  of  Josceline,  11th  Earl  of  Northumherland, 
who  died  1670. 

(c)  14  Jour.  24  a.  (d)  14  Jour.  88  b. 
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nance  given  to  this  petition,  but  that  the  House  would  please 
to  appoint  a  day  to  consider  what  proeeedings  should  be  had 
against  the  said  J.  Percy  concerning  the  imposture,  pursuant 
to  the  said  order  of  the  28th  of  March ;  and  that  their  Lord- 
ships were  also  of  opinion,  that  his  again  calling  himself 
^  right  and  lawful  Earl  of  Northumberland,'  in  the  petition 
referred  to  the  committee,  after  the  House  had  dismissed  his 
former  petition  to  the  same  purpose,  was  insolent,  and  inju- 
rious to  the  House ;  besides,  there  were  several  scandalous 
reflections  therein  on  the  Duke  and  Duchess  of  Somerset, 
which  their  Lordships  left  to  the  censure  of  the  House. 

^^  Whereupon  the  House  made  this  order  (reciting  the  pro- 
ceedings that  had  been  taken),  that  this  House  will  hear  the 
counsel  of  his  Grace  the  Duke  of  Somerset  against  the  said 
James  Percy,  concerning  the  imposture,  as  also  counsel  for 
the  said  James  Percy,  on  Tuesday,  the  11th  of  June  next."  (a) 

11th  June,  1689.  —  '^  After  hearing  counsel  this  day  at  the 
bar  for  his  Grace  the  Duke  of  Somerset,  in  pursuance  of  the 
last  order,  as  also  counsel  for  the  said  J.  Percy,  and  due  con- 
aideration  had  of  what  was  offered  on  both  sides,  and  the 
Lords  judging  that  the  pretensions  of  the  said  J.  Percy  to  the 
earldom  of  Northumberland  were  groundless,  false,  and  scan- 
dalous, their  Lordships  ordered  and  adjudged,  that  the  peti- 
tion of  the  said  J.  Percy  be  dismissed  ;  and  that  he  be  brought 
before  the  Four  Courts  in  Westminster  Hall,  wearing  a  paper 
upon  his  breast,  in  which  these  words  shall  be  written,  ^  The 
false  and  impudent  pretender  to  the  earldom  of  Northumber- 
land.' "  (6) 
♦  802  •  16th  March,  1761. — "  Lord  Willoughby  of  Parham 
reported  from  the  Lords  committees  for  privileges,  to 
whom  it  was  referred  to  consider  of  and  make  up  a  list  of  the 
peers  of  Scotland  at  the  time  of  the  Union,  whose  peerages 
were  still  continuing,  that  the  committee  considered  the  matter 
^  to  them  referred,  and  were  of  opinion,  ^  That  they 
Henrjr  Borthwkk  be  directed  to  meet  to  consider  further  of  this 

Mud  others. 

matter  on  the  second  Monday  in  next  Parliament ; 
and  that  an  order  be  made  that  William  Alexander,  taking 

(a)  14  Joar.  224  a.  (6)  14  Jour.  240  a. 
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upon  himself  the  title  of  Earl  of  Stirling ;  Henry  Berth  wick, 
taking  upon  himself  the  title  of  Lord  Borthwick ;  William 
Maclellan,  taking  upon  himself  the  title  of  Lord  Kircud- 
bright ;  and  John  Rutherford  and  David  Dury,  each  of  them 
seyerally  taking  upon  himself  the  title  of  Lord  Rutherford, 
do  attend  the  House,  by  diemselves,  or  by  some  person  prop- 
erly authoriced  for  them,  on  that  day,  to  show  by  what  au- 
thority they  take  upon  themselves  such  titles  respectively : ' 
which  report  was  agreed  to  by  the  House,  and  ordered  ao- 
oordingly."  (a) 

14th  December,  1762.  — "Lord  Willoughby  of  Parham 
reported  from  the  Lords  committees  for  privileges,  that  they 
had  met  and  considered  further  of  the  matter  to  them  re- 
ferred, and  had  come  to  the  following  resolutions:  — 

**  *  1.  That  it  is  the  opinion  of  this  committee  that  H.  Borth- 
wick, taking  upon  himself  the  title  of  Lord  Borthwick,  and 
W.  Maclellan,  taking  upon  himself  the  title  of  Lord  Kircud- 
bright, not  having  taken  any  step  towards  the  prosecution  of 
their  respective  claims,  onght,  to  all  intents  and  purposes,  to 
be  considered  as  having  no  right  to  the  said  titles  by  them 
assumed,  until  they  shall  have  made  out  their  claims,  and 
procured  the  same  to  be  duly  allowed  in  the  legal  course  of 
determination  ;  and  that  until  the  same  shall  be  so  allowed, 
the  said  persons,  or  either  of  them,  be  not  admitted  to  vote 
by  virtue  of  either  of  the  said  titles,  at  the  election  of  any 
peer  of  Scotland  to  sit  in  this  House,  pursuant  to  the  articles 
of  Union. 

"  '  2.  That  it  is  the  opinion  of  this  committee,  that  the  said 
H.  Borthwick  and  W.  Maclellan  be  ordered  not  to  presume 
to  take  upon  themselves  the  said  titles,  honoui*s,  and 
dignities,  *  until  their  claims  shall  have  been  allowed   *303 
in  due  course  of  law,  and  that  notice  be  given,  &c. 

"  ^  3.  That  it  is  the  opinion  of  this  committee,  that  Charles 
Ross  Fleming,  taking  upon  himself  the  title  of  Earl  of  Wig- 
toun,  having  attended  (pursuant  to  an  order  of  the  16th  of 
November  last),  by  a  person  properly  authorized  for  him,  and 

(a)  80  Lords'  Jour.  92  b.,  93  a. 
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undertaking  to  prosecute  his  said  claim  in  a  legal  course  of 
determination,  be  ordered  to  attend  the  committee  again  the 
20th  of  January  next.' 

'*  Which  report  being  read  by  the  clerk,  and  the  two  first 
resolutions  being  read  a  second  time,  were  severally  agreed 
to  by  the  House,  and  ordered  accordingly ;  and  the  agents 
for  the  said  H.  Borthwick  and  W.  Maclellan  were  called  in, 
and  acquainted  therewith  by  the  Lord  Chancellor  ;  and  then 
the  third  resolution,  being  read  a  second  time,  was  agreed  to, 
and  ordered  accordingly."  (a) 

9th  March,  1676.— "  The  House  being  moved, 

Scotch  and  Irlftb    ,i...  i.-ini.  i_ 

Barons  aiaoming  that  uoticc  may  be  takeu  of  such  persons  who, 

not  being  peers  of  this  realm,  use  the  coronets^ 
titles,  or  other  ensigns  proper  to  the  peers  only,  and  likewise 
that  whereas  the  King's  Majesty  hath  been  pleased  to  grant 
that  the  barons  of  England  have  and  may  wear  and  use  coro- 
nets upon  their  coaches,  which  are  likewise  used  by  the  bar- 
ons of  the  respective  kingdoms  of  Scotland  and  Ireland,  it 
was  ordered,  that  it  be  referred  to  the  Earl  Marshal  of  Eng- 
land, or  his  deputy,  to  examine  the  aforesaid  matters  of  fact 
taken  notice  of ;  viz.,  who  those  persons  are  who  so  assume 
the  coronets,  &c.,  and  by  what  authority  the  barons  of  Scot- 
land and  Ireland  do  wear  and  use  coronets  ;  and  make  report 
thereof  to  this  House."  (b) 

The  select  committee  also  submitted  to  the 
Macdnaeid's      uotice  of  the  House  a  private  Act,  9  &  10  Will. 

8,  c.  11,  ^^  An  Act  for  dissolving  the  marriage 
between  Charles  Earle  of  Maclesfeld  and  Anne  his  wife, 
and  to  illegitimate  the  children  of  the  said  Anne ; "  and  they 
subjoined  extracts  therefrom  as  follows :  — 

*^  Humbly  showeth  and  complaineth  to  your  most 

*  804    excellent  *  Majesty,  your  true   and  faithful  subject 

Charles  Earle  of  Maclesfeld,  that  Anne,  &c.,  wife  to 

your  said  subject,  &c.,  having  an  ample  and  sufficient  provi- 

(a)  30  Jour.  131.  (h)  12  Jour.  67. 
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sion  for  her  support  and  maintenance,  hath  for  severall  yeares 
after  her  marriage  to  your  said  subject,  lived  wholly  separate 
and  apart  from  him,  during  which  time  she  hath  given  herselfe 
up  to  a  notorious,  lewd,  and  dishonourable  course  of  life,  and 
has  not  only  broken  the  bond  of  matrimony,  but  hath  had 
children  begotten  of  her  in  adultery,  and  hath  used  vile  arts 
to  have  the  said  spurious  issue,  or  one  of  them,  to  be  imposed 
upon  him  your  said  subject  as  his  owne  issue,  to  the  dishonour 
of  your  said  subject  and  his  family,  and  to  the  disinheriting  of 
the  reall  and  true  heires  of  your  said  subject's  honour  and 
estate  :  for  remedy  whereof,  may  it  please  your  most  excel- 
lent Majesty,  out  of  your  princely  goodness  and  compassion 
to  your  said  subject's  misfortune  and  calamity,  and  for  the 
future  support  and  comfort  of  himselfe  and  his  family,  that  it 
may  be  enacted,  and  be  it  enacted,  A;c.,  that  the  Marrugo  di»- 
said  bond  of  matrimony,  being  notoriously  and  **^*** 
scandalously  violated  and  broken  by  the  manifest  open  adul- 
tery of  the  said  Anne,  be,  and  is  hereby,  enacted,  declared, 
and  adjudged  to  be  from  henceforth  wholly  dissolved,  an- 
nulled, vacated,  and  made  voyd  to  all  intents,  constructions, 
and  purposes,  as  if  the  said  Charles  Earle  of  Maclesfeld  and 
the  said  Anne  had  never  been  intermarried  ;  and  it  is  hereby 
declared  and  enacted  lawful!  for  the  said  Charles  Earle  of 
Maclesfeld  hereafter  to  take  unto  him  any  other  woman  or 
women  to  his  wife  or  wives  successively  in  due  and  legall 
forme  of  marriage,  &c.  And  it  is  further  enacted  and  de- 
clared that  every  child  and  children  which  hath  or  have  here- 
tofore or  shall  hereafter  be  begotten  of  the  body  of  the  said 
Anne  shall  be,  and  are  hereby,  as  to  the  said  chMna  bM- 
Charles  Earle  of  Maclesfeld,  and  his  blood,  fam-  *»«^«^ 
ily,  and  estate,  and  to  all  other  intents,  constructions,  and 
purposes  relating  to  him  or  his  posterity,  family,  or  estate, 
enacted  and  declared  to  be,  and  shall  be  deemed,  adjudged, 
accepted,  and  taken  to  be,  bastards  and  illegitimate  from 
their  several  and  respectrve  births,  and  be,  and  each  and 
every  of  them,  and  all  and  every  person  and  persons  issuing, 
descending,  or  comeing,  or  which  shall  issue,  descend,  or  come 
from  them  or  any  of  them,  is  and  hereby  from  time 
*  to  time  and  at  all  times  disabled,  made,  and  declared    *  305 
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incapable  and  clearly  barred  to  inheritt,  have,  or  hold 
any  honours,  mannors,  lands,  tenements,  rents,  or  other  here- 
ditaments whatsoever,  as  heir  or  heires,  issue  or  issues,  child 
or  children  of  the  said  Charles  Earle  of  Maclesfeld,  &c.  And 
be  it  enacted  and  declared,  that  all  the  mannors,  lands,  &c., 
dignities,  and  tytles  of  honour  of  the  said  Charles  Earle  of 
Maclesfeld,  shall  be  and  stand  in  the  same  plight  and  condi- 
tion, to  all  intents  and  purposes,  as  if  there  were  no  child  or 
children  borne  of  the  body  of  the  said  Anne ;  and  that  all 
and  every  such  person  or  persons  who  from  time  to  time 
might,  would,  or  should  have  been  inheritable,  or  intended, 
construed,  or  taken  to  be  inheritable  to  any  of  the  mannors, 
lands,  &c.,  dignities  and  tytles  of  honour  of  the  said  Earle, 
if  no  child  or  children  had  been  or  shall  be  borne  of  the  body 
of  the  said  Anne,  is,  are,  and  shall  be  hereby  deemed,  ad- 
judged, and  made  capable  to  inheritt  the  same  as  if  no  chUd 
or  children  had  been  or  should  be  borne  of  the  body  of  the 
said  Anne,"  &c. 

Ko  precedent  being  found  to  suit  the  case  stated  in  the 
petition,  a  bill  was  introduced  by  Lord  Cottenham,  and  soon 
passed  into  a  law,  intituled,  ^^  An  Act  for  perpetuating  Testi- 
mony in  certain  cases."  (a) 

On  the  8d  of  March,  1848,  a  petition  was  presented  to  the 
House  from  the  Marquis  Townshend,  Earl  of  Leicester  (add- 
ing liis  other  numerous  titles)  stating,  among  other  things,  (i) 
that  at  the  general  election  in  July,  1841,  a  person  who  was 
for  many  years  known  by  the  name  of  John  Margetts,  but 
who  had  since  assumed  the  title  of  Earl  of  Leicester  (alleg- 
ing himself  to  be  the  son  and  heir-apparent  of  the  petitioner), 
was  elected  for  the  borough  of  Bodmin,  and  was  styled  in 
the  return  to  the  writ,  "  The  Honourable  John  Towns- 
*  306  hend,  commonly  called  the  Earl  of  Leicester :  "  *  that 
he  qualified  himself  to  sit  in  the  House  of  Commons 
as  being  the  eldest  son  of  a  peer  of  the  realm :  that  he  who 
ventured  so  to  assume  the  name  and  title,  and  who  pretended 

(a)  5  &  S  Viet  o.  69. 
(6)  See  75  Lords'  Jour.  pp.  69-61. 
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to  be  the  eldest  son  of  the  petitioner,  and  who  in  that  charac- 
ter actually  enjoyed  one  of  the  privileges  belonging  to  the 
eldest  son  of  a  peer  of  the  realm,  was  not  the  son  of  the 
petitioner,  but,  as  the  petitioner  believed,  the  son  of  the  pe- 
titioner's wife,  Sarah,  Marchioness  Townshend,  by  a  Mr. 
John  Margetts,  lately  deceased :  that  the  petitioner  not  only 
felt  himself  deeply  aggrieved  by  the  unjustifiable  conduct  of 
the  said  person  in  so  pretending  to  be  the  son  of  the  peti- 
tioner, and  usurping  his  name  and  the  title  which  would 
belong  by  courtesy  to  the  eldest  son  of  the  petitioner ;  but 
the  petitioner  submitted  that  one  of  the  privileges  of  the 
peerage  had  been  violated  by  tiie  said  person  having  quali- 
fied himself  to  sit  in  the  House  of  Commons  as  the  eldest 
son  of  a  peer  of  the  realm :  that  the  petitioner  was  advised 
that  a  question  of  this  nature  was  a  matter  peculiarly  cogni- 
zable by  their  Lordships ;  and  he  therefore  felt  it  his  duty  to 
state  the  following  facts  for  their  Lordships'  consideration. 

The  petition  then  stated  the  petitioner's  marriage  with  the 
marchioness  in  1807 ;  her  elopements  from  his  house  in  1808, 
and  from  her  father's  in  1809,  with  Mr.  Margetts,  and  her 
assuming  his  name  instead  of  the  petitioner's  until  1823 ; 
also  the  births  of  her  several  children,  and  that  they  were 
first  called  Margetts,  and  in  1828  baptized  as  Townshends, 
&c.  (as  before  stated  in  the  petition  of  Lord  Charles  Towns- 
hend) :  that  the  petitioner  never  saw  any  one  of  the  said 
children;  was  not  informed  by  their  mother,  or  by  any 
person  on  her  behalf,  of  their  several  births ;  and  he 
knew  nothing  of  his  own  *  knowledge  of  their  ex-  *  807 
istence ;  they  were  all  baptized  without  the  presence 
or  knowledge  of  the  petitioner  or  of  any  member  of  his 
family;  the  petitioner  had  not  been  called  upon  to  con- 
tribute, and  he  never  contributed  to  their  maintenance  or 
education,  nor  had  he  in  any  manner  whatever  recognized 
them  as  his  children,  or  been  consulted  about  them,  or 
exercised  any  paternal  authority  over  them;  and  he  be- 
lieved they  had  never  been  recognized  by  his  family :  that 
the  petitioner  had  for  many  years  been  resident  abroad,  the 
marchioness,  as  he  believed,  remaining  in  England ;  and  he 
had  never  on  any  occasion  whatever  seen  or  been  in  com- 

[  266  ] 


*80T  CASES  IN  THE  HOUSE  OF  LORDS. 

pany  with  her  from  the  8th  of  May,  1808 :  that  the  person 
styling  himself  Earl  of  Leicester,  and  pretending  to  be  the 
petitioner's  eldest  son,  was  bom  in  July,  1811,  more  than 
three  years  after  a  final  separation  had  taken  place  between 
the  petitioner  and  his  said  wife,  and  after  all  communication 
between  them  had  ceased:  that  when  the  petitioner  was 
informed  of  the  elopement  of  his  wife  with  the  said  John 
Margetts,  he  immediately  directed  his  solicitor  to  take  proper 
measures  for  tracing  her,  and  for  obtaining  a  divorce  from 
her ;  but  owing  to  the  embarrassed  state  of  the  petitioner's 
pecuniary  affairs,  no  legal  proceedings  were  instituted,  al- 
though he  was  then  and  for  many  years  afterwards  most 
anxious  to  obtain  a  divorce  from  his  said  wife :  that  on  the 
1st  of  August,  1809,  about  three  months  after  she  had  eloped 
with  the  said  J.  Margetts,  the  petitioner  was  informed  that 
she  was  pregnant,  and  in  consequence  thereof  he  wrote  to 
his  late  father,  George  Marquis  Townshend,  a  letter  (which 
was  partly  set  forth  in  the  petition,  and  contained  the  same 
facts,  but  is  not  otherwise  material) :  that  the  peti- 
*  808  tioner  and  his  father  were  not  *  then  upon  friendly 
terms,  and  the  petitioner  was  not,  as  he  requested  to 
be,  furnished  by  his  father  with  any  pecuniary  means  to 
enable  him  to  prosecute  the  measures  he  contemplated  with 
regard  to  his  wife  and  to  obtain  a  divorce  from  her :  that  the 
petitioner  was  never  indifferent  to  the  rights  of  his  family, 
but  had  constantly  denied  that  he  was  the  father  of  any 
child  born  of  his  said  wife ;  and  on  two  occasions  he  sol- 
emnly deposed  in  the  Court  of  Chancery  that  he  was  not 
the  father  of  the  said  person  now  calling  himself  Earl  of 
Leicester,  or  of  any  of  the  children  of  his  said  wife  then  in 
existence.  The  petition  then  referred  to  the  Chancery  suits 
before  mentioned  in  Lord  Charles  Townshend's  petition  ;  and 
added  that  all  the  facts  therein  before  detailed  were  capable 
of  proof  at  the  bar  of  the  House,  by  production  of  deeds, 
wills,  &c.,  and  by  the  parol  testimony  of  respectable  wit- 
nesses, who  were  then,  like  the  petitioner  himself,  becoming 
advanced  in  years,  and  he  was  very  anxious  that  the  preten- 
sions of  the  aforesaid  issue  of  his  wife  to  the  status  of  his 
legitimate  children  should  be  investigated  at  their  Lordships' 
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bar  in  the  lifetime  of  the  petitioner  and  their  mother,  when 
the  facts  could  be  best  ascertained  and  the  truth  elicited, 
and  justice  best  rendered  to  all  parties  concerned. 

The  petitioner,  in  conclusion,  stated,  that  the  said  person 
calling  himself  ^^  Earl  of  Leicester "  had  violated  the  privi- 
lege of  the  peerage  by  falsely  assuming  the  raid  title,  and 
that  he  may,  in  the  assumed  character  of  the  eldest  son  of  a 
peer  of  the  realm,  at  any  time  enter  their  Lordships*  House 
under  the  standing  orders  of  the  19th  of  December,  1720, 
and  18th  of  April,  1788:  he  therefore  prayed  that 
their  Lordships  would  allow  him  to  substantiate  *'the  *  309 
allegations  in  his  petition  by  evidence  at  the  bar; 
and  further,  to  adopt  such  effectual  measures  as  may  seem 
most  expedient  for  vindicating  their  Lordships'  privileges, 
and  protecting  the  rights  of  the  petitioner  and  his  family. 

On  the  same  day  a  petition  was  presented  from  Lord  Charles 
V.  F.  Townshend,  (a)  referring  to  his  petition  presented  in  the 
last  session,  and  stating  the  material  allegations  and  prayer 
therein  and  herein  before,  in  substance,  stated ;  and  further 
adding,  that  since  his  said  petition  was  presented  he  had  ob- 
tained further  evidence  of  the  truth  of  the  allegations  therein 
contained,  and  discovered  other  facts  and  circumstances  which 
showed  that  the  said  John  Margetts,  falsely  calling  himself 
^^  Earl  of  Leicester,"  and  the  other  persons  pretending  to  be 
the  children  of  the  Marquis  Townshend,  were  not  his  lawful 
issue,  but  the  fruit  of  the  adulterous  intercourse  between  the 
marchioness  and  John  Margetts. 

The  petition  then  detailing,  by  way  of  supplement  to  the 
former  petition,  the  alleged  newly  discovered  facts,  gave 
minute  narratives  of  the  various  places  of  residence  of  the 
marchioness  and  John  Maigetts  from  the  time  of  her  elope- 
ment with  him;  of  the  places  and  times  where  and  when 
each  of  their  children  was  bom,  and  extracts  from  the  will  of 
John  Margetts  in  favour  of  the  children,  ^^  whether  legitimate 
or  illegitimate."  And  the  petitioner  then  submitted  that, 
under  the  circumstances  in  this  and  in  his  former  petition 
detailed,  he  was  entitled  to  more  summary  and  direct  relief 

(a)  See  75  Lords'  Jour.  pp.  61-47. 
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than  he  could  obtain  under  the  provisions  of  the  aforesaid 
"Act  for  perpetuating  Testimony  in  certain  cases," 

*  810    under  which  he  was  advised  he  could  ♦  obtain  no  re- 

dress, either  in  law  or  in  equity,  against  the  injurious 
proceedings  of  the  said  John  Mai^getts,  still,  notwithstanding 
the  petition  presented  last  session,  falsely  calling  himself 
"  £^1  of  Leicester,"  and  of  the  other  children  of  the  mar- 
chioness assuming  the  other  titles  and  names  of  the  family 
of  Townshend.  And  the  petitioner  prayed  for  an  investiga- 
tion of  the  matters  stated  in  his  petitions,  and  ihat  he  might 
be  allowed  to  prove  at  the  bar  that  the  said  John  Margetts 
and  the  other  children  of  the  marchioness  were  not  the  issue 
of  the  marquis,  and  that  a  bill  might  be  brought  in  for  declare 
ing  them  illegitimate,  and  that  such  other  proceedings  might 
be  taken  as  would  effectually  protect  the  rights  of  the  peti- 
tioner and  of  his  family,  and  secure  the  descent  of  the  said 
several  honours  and  dignities,  now  vested  in  the  Marquis 
Townshend,  in  the  blood  of  his  ancestors. 

The  two  petitions  were  referred  to  a  select  committee  of 
peers,  appointed  the  same  day  to  search  for  precedents  in  re- 
lation to  proceedings  of  a  similar  nature  to  those  detailed  in 
them.  On  the  6th  of  March  that  committee  reported  that 
they  searched  the  journals  for  precedents  bearing  on  the  sub- 
ject, and  that  there  was  no  proceeding  competent  for  relief 
of  the  petitioners  except  a  bill ;  and  if  the  House  should  be 
pleased  to  entertain  the  same,  the  committee  recommended 
that  it  should  be  in  the  nature  of  a  private  bill,  on  the  peti- 
tion of  Lord  Charles  V.  F.  Townshend.  (a) 

Upon  such  petition  having  been  presented,  and  with  leave 
of  the  House,  a  bill  was  brought  in  by  Lord  Bbouoham, 

*  311    intituled,  "  An  Act  to  declare  the  *  Illegitimacy  of  cer- 

tain Persons  alleged  or  claiming  to  be  Childi^n  of  the 
Most  Honourable  George  Ferrars  Marquis  Townshend."  And 
the  same  having  been  read  a  first  time,  it  was  ordered  that  it 
be  read  a  second  time  on  the  2d  of  May,  with  liberty  to  Lord 
Charles  V.  F.  Townshend  and  all  other  parties  concerned  to 
be  then  heard  by  their  respective  counsel  at  the  bar,  for  or 

(a)  75  Lords'  Jour.  71. 
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against  the  bill,  and  that  witnesses  might  be  produced  on 
either  side,  (a) 

On  the  2d  of  May,  Lord  Cottenham  moved  that  the  order 
for  the  second  reading  of  the  bill  be  discharged ;  which  mo* 
tion,  after  debate,  was  negatived ;  and  the  second  reading, 
&c.,  WM  ordered  for  the  next  day. 

On  the  8d  of  May  the  allegations  in  the  preamble  of  the 
bill  (6)  were  opened  at  the  bar  by  Mr.  Au%tiny  with  whom 
were  Mr.  Cockbum  and  Mr.  John  Hildyardy  as  counsel  for 
the  Townshend  family.  Mr.  Erie  and  Mr.  Talbot  attended 
for  Mr.  Margetts,  ^^Earl  of  Leicester,"  to  oppose  the  bill. 
The  Attorney^  General  attended  on  behalf  of  the  Crown,  by 
order  of  the  House. 

In  addition  to  the  cases  and  precedents  stated  in  the  report 
of  the  select  committee,  {e)  the  counsel  for  the  bill  cited 
others ;  viz.,  Morris  v.  JDavies^  (d)  and  cases  there  mentioned, 
as  establishing  the  doctrine  of  law  that  the  children  of  a  wife, 
living  apart  from  her  husband  without  divorce  and  with  op- 
portunities of  sexual  intercourse  with  him,  may^  notwith- 
standing, be  proved  to  have  been  begotten  by  an  adulterer ; 
and  also  cases  stated  in  Mr.  Le  Marchant's  Report  of  claims 
to  the  Gardner  Peerage,  and  in  Sir  Harris  Nicolas' 
Treatise  on  Adulterine  Bastardy:  and  among  *the  *312 
precedents  of  bills  referred  to  were,  Ist,  an  Act  for 
the  bastardy  of  Lady  Parr's  children  in  the  year  1542,  (e) 
without  dissolving  the  marriage  between  her  and  Lord  Parr  ; 
2d,  an  Act,  in  the  same  year,  declaring  the  children  of  Eliza- 
beth Burgh  (bom  during  her  husband's  lifetime)  to  be  bas- 
tards ;  (^)  and  3d,  an  Act  passed  in  1666  for  the  illegitimation 
of  the  children  of  Lady  Ann  Roos.  (A)  These  several  enact- 
ments are  shortly  stated  in  a  note  at  p.  472  of  the  report  of 
the  Banbury  Peerage  Caee^  in  the  Appendix  to  Mr.  Le  Mar- 
chant's  Gardner  Peerage  Case,  (i)  The  presumption  of  law 
iu  the  present  case,  as  in  those  now  referred  to,  in  favour  of 

(a)  75  Joum.  86,  87,  109.  (6)  Vide  infra,  pp.  816,  817. 

(c)  Supra,  298  et  seq.  (d)  5  CI.  &  Fin.  163. 

(e)  1  Lords'  Jour.  235  b.  (^)  1  Lords'  Jour.  235  a. 

(A)  12  Lords'  Jour.  110  b. 

(i)  See  also  Maoqueen's  Prac.  in  Pari.  Bir.,  pp.  468,  551. 
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the  legitimacy  of  the  children,  was  that  which  the  promoters 
of  the  bill  asked  to  be  allowed  to  rebut  by  the  evidence  of 
witnesses,  all  of  whom,  they  said,  might,  in  the  course  of 
nature,  die  before  the  time  arrived  for  deciding  the  question 
in  the  usual  way  before  a  committee  of  privileges ;  as  the 
marquis,  being  only  sixty-four  years  of  age,  might  survive  all 
the  witnesses. 

A  great  number  of  witnesses  was  examined  during  the 
better  part  of  three  days ;  their  evidence  (a)  proved  clearly 
that  the  children  of  the  Marchioness  Townshend  were  not 
begotten  by  the  marquis  her  husband ;  and  the  opposition  to 
the  passing  of  the  bill  was  put  on  quite  different  grounds, 
as  well  by  the  counsel  for  Mr.  Margetts  as  by  the  Earl  of 
Devon  and  Lord  Cottenham,  insisting  that  it  was  inexpe- 
.dient  and  contrary  to  all  modem  precedents  to  pass  an  Act 
bastardizing  children  while  the  marriage  was  allowed  to  con- 
tinue, and  it  was  therefore  possible,  in  contemplation 
♦  813  of  law,  that  children  of  that  marriage  might  *  yet  be 
born ;  that  the  precedents  referred  to  were  passed  in 
the  time  of  Henry  8 ;  and  that  in  the  more  recent  precedent, 
the  case  of  Parker  Earl  of  Macclesfield,  the  Act  as  well 
annulled  the  marriage  between  him  and  the  countess  as 
bastardized  the  children. 

Mr,  Hrhj  in  his  argument  for  Mr.  Margetts,  further  con- 
tended that  the  Marquis  Townshend  had  precluded  him- 
self from  any  relief  by  having,  in  1824  and  subsequently, 
proposed,  for  a  pecuniary  consideration',  to  acknowledge  the 
legitimacy  of  all  the  children ;  and  it  was  because  Mr.  Dunn 
Gardner  had  not  offered  enough  that  the  negotiation  was 
broken  off.  At  all  events,  the  Earl  of  Leicester  was  not  to 
blame  in  what  he  did  under  the  circumstances. 

On  the  motion  for  the  second  reading  of  the  bill,  on  the 
16th  of  May,  Lord  Brougham,  referring  to  the  arguments  at 
the  bar,  and  the  suggestions  of  himself  and  other  peers,  said 
that  the  title  should  be  altered  in  committee ,  so  as  to  leave  it 

(a)  76  Jour.  pp.  178»  250. 
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to  the  children  —  supposing  the  marriage  of  their  mother 
with  the  marquis  to  have  been  void  propter  impotentiam —  to 
prove  themselves  to  be  the  lawful  children  of  her  and  Mr. 
Margetts  under  their  marriage  at  Gretna  Green ;  and  the 
name  of  the  youngest  child  should  be  left  out  of  the  bill,  as 
he  was  a  minor,  and  without  any  lawful  guardian  to  protect 
his  interests.  His  Lordship,  referring  to  the  argument  of 
Mr.  JErlCi  said  the  relief  by  the  bill  was  given  not  to  the 
Marquis  Townshend,  but  to  the  heir  presumptive  to  the  dig- 
nities, Lord  Charles  Townshend,  the  petitioner  for  the  bill. 
As  to  Mr.  Margetts,  he  was  an  innocent  party,  and  no  blame 
should  fall  on  him  or  on  the  other  children. 

The  bill  was  then,  after  debate,  read  a  second  time, 
*  committed  to  a  committee  of  the  whole  House,  and  *  314 
reported  with  the  above  amendments :  and  on  the  22d 
of  May  it  was  read  a  third  time  and  passed :  disaentientibv^^ 
Lord  CoTTENHAM,  Earl  of  Devon,  Earl  of  Radnor,  Earl  of 
WiCELOW,  Lord  Montbagle  of  Brandon,  Lord  Somerhill 
(Marquis  of  Clanricarde),  and  Lord  Dinorben;  who  all 
signed  the  following  protest,  which  contains  a  summary  of 
the  arguments  urged  against  the  bill  by  the  counsel  for  Mr. 
Margetts,  and  by  these  noble  Lords  in  the  debates :  (a)  — 

^^  1st.  Because  the  bill  is  an  invasion  of  the  prerogative  of 
the  Crown  and  of  the  rights  of  the  subject :  of  the  prerogative 
of  the  Crown  in  adjudicating  upon  titles  of  peerage  without 
any  reference  by  the  Crown,  or  leave  given  for  that  purpose  ; 
of  the  rights  of  the  subject  in  adjudicating  upon,  and  dis* 
posing  of  private  interests  and  property,  to  the  exclusion  of 
the  jurisdiction  of  the  ordinary  tribunals  of  the  country." 

^^  2d.  Because  the  only  cases  in  which  the  interference  by 
ParUamentary  enactment  m  questions  of  private  rights  and 
property  is  excusable,  are  those  in  which  the  ordinary  tri- 
bunals of  the  country  have  no  jurisdiction,  and  cannot  afford 

(a)  See  Vol.  68,  Hansard's  Pari.  Deb.  p.  143  (3d  series),  and  Vol. 
69,  pp.  412,  424,  and  674  ;  and  the  morning  newspapers  of  the  3d,  17th, 
and  28d  of  May,  1843;  where  also  may  be  seen  the  reasons  given  {pr  the 
Bill,  by  the  Lord  Chancellor,  Lord  Brougham,  Lord  Denman,  Lord 
Lamgdalb,  and  Lord  Campbell. 
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any  remedy ;  but  in  the  present  ease,  the  parties  for  whose 
benefit  the  bill  is  promoted  have  the  same  remedy  as  all  other 
persons  have,  who  are  interested  in  questions  which  cannot 
be  brought  to  immediate  decision  in  the  ordinary  tribunals ; 
and  if  the  inadequacy  of  such  remedy  be  admitted  as  a  reason 
for  Parliamentary  interference,  the  same  reason  must 
*  315  apply  to  all  such  other  cases,  *  and  it  will  be  impos- 
sible, with  justice,  to  refuse  the  same  interference  in 
any  of  them." 

^^  3d.  Because  the  alleged  public  scandal  arising  from  the 
facts  in  evidence,  and  the  alleged  disgraceful  conduct  of  some 
of  the  parties  to  the  transactions  disclosed,  furnish  no  grounds 
for  the  interfei-ence  by  Parliamentary  enactment :  the  parties 
whose  interests  are  intended  to  be  affected  by  the  enactment 
were  not  parties  to  such  transactions,  and  the  feelings  which 
such  transactions  and  conduct  are  calculated  to  excite  ought 
to  make  Parliament  particularly  cautious  in  assuming  func- 
tions of  the  ordinary  tribunals,  in  which  such  feelings  are  not 
permitted  to  operate." 

^^  4th.  Because  there  must  be  in  all  cases  great  danger,  in 
adjudicating  by  Parliamentary  enactment  upon  private  rights 
and  interests  between  adverse  parties,  that  there  will  not  be 
that  absence  of  feeling,  influence,  and  favour,  which  is  essen- 
tial to  the  due  administration  of  justice ;  and  the  difficulty 
and  expense  incident  to  such  proceedings  must  confine  the 
benefit  of  them  to  comparatively  few." 

^*  5th.  Because  the  only  remedy  which  Parliament  is  en- 
abled to  apply  in  the  present  case  is  in  itself  inadequate,  and 
affords  no  inducement  for  departing  from  the  ordinary  mode 
of  administering  justice ;  the  necessary  omission  of  the  young- 
est child,  because  he  has  not  attained  the  age  of  twenty-one 
years,  proving  that  the  remedy  cannot  be  appHed  until  twenty- 
one  years  after  the  commencement  of  the  grievance,  by  the 
birth  of  a  child  whose  legitimacy  is  disputed  ;  and  the  effect 
of  the  enactment  being  only  to  substitute  the  youngest  child 
so  omitted  in  the  place  of  the  eldest,  leaving  the  succession  to 
the  titles  and  estates  in  question  subject  to  future  litigation 
on  behalf  of  such  youngest  child." 
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*  The  bill  was  sent  to  the  House  of  Commons  on  the  *  816 
28d  of  May;  and,  having  been  passed  through  the 
usual  forms  and  readings,  after  some  debates,  (a)  but  without 
alteration,  was  returned  to  the  House  of  Lords  on  the  7th 
July,  and  it  received  the  royal  assent  on  the  12th  of  that 
month. 

The  Act  so  passed  was  intituled  *^  An  Act  to  declare  that 
certain  persons  therein  mentioned  are  not  children  of  the 
Most  Honourable  George  Ferrars  Marquis  Townshend;" 
and  it  recited,  by  way  of  preamble,  that  on  the  12th  day  of 
May,  1807,  the  Most  Hon.  George  Ferrars  Marquis  Townshend 
(then  commonly  called  Lord  Chartley)  was  married  at  the 
parish  church  of  St.  George,  Hanover  Square,  &c.,  to  the 
Most  Hon.  Sarah  Gardner  Marchioness  Townshend,  then 
Sarah  Gardner  Dunn  Gardner,  spinster :  that  on  or  about  the 
8th  of  May,  1808,  the  said  Sarah  Gardner  Marchioness  Towns- 
hend quitted  the  house  of  the  said  George  Ferrars  Marquis 
Townshend,  in  Gloucester  Place,  &c.,  and  afterwards,  in  the 
month  of  May,  1809,  or  thereabouts,  entered  into  an  adulter- 
ous intercourse  with  one  John  Margetts,  who  then  carried  on 
the  business  of  a  brewer  at  St.  Ives,  Ac. ;  and  the  said  mar-  * 
chioness  thenceforth  lived  and  cohabited  with  the  said  John 
Margetts,  and  continued  to  carry  on  such  intercourse  with 
him  during  the  remainder  of  his  life :  that  during  the  time 
that  the  said  Sarah  Gardner  Marchioness  Townshend  was 
so  cohabiting  with  the  said  John  Margetts,  she  was  delivered 
of  the  several  children  hereinafter  respectively  mentioned  ; 
namely,  a  son  who  died  shortly  after  his  birth,  ano- 
ther *  son  called  John,  another  son  called  William,  a  *  317 
daughter  called  Rosa  Jane,  now  the  wife  of  Charles 
Mottram,  another  son  called  Frederick  Thomas,  since  de- 
ceased, another  daughter  called  Lavinia  Charlotte  Sarah,  and 
ariother  son  called  Cecil  Mina  Bolivar :  that  from  the  said  8th 
day  of  May,  1808,  when  the  said  marchioness  quitted  the 
house  of  her  said  husband,  there  had  been  no  intercourse  or 


(a)  See  Vol.  98,  Commona'  Jour.  pp.  4U,  434,  441,  462,  456;  Vol. 
70,  Hans.  Deb.  pp.  146,  204,  479 ;  and  the  morning  newspapers  of  the 
2lBt  of  June,  6th  and  8ih  of  July,  1843. 

▼OL.  X.  18  [  278  ] 


*  817  CASES  IN  THE  HOUSE  OF  LORDS. 

cohabitiEitiou  between  her  and  her  said  husband:  that  the  said 
children  so  bom  as  aforesaid  whilst  the  said  Sarah  Gardner 
Marchioness  Townshend  was  so  living  and  cohabiting  with 
the  said  John  Margetts  are  not  the  issue  of  the  said  George 
Ferrars  Marquis  Townshend :  that  the  said  first-mentioned 
son  and  the  said  son  called  Frederick  Thomas  both  died  in- 
fiantSy  and  unmarried.    The  Act  then  proceeded  thus :  — 

^'  And  whereas  the  said  son  called  John  hath  assumed  and 
uses  the  title  and  style  of  the  Right  Hon.  John  Townshend, 
commonly  called  Earl  of  Leicester,  and  hath  claimed  and 
claims  the  privileges  of  an  eldest  son  and  heir-apparent  of  the 
said  George  Ferrars  Marquis  Townshend ;  and  others  of  the 
said  children  herein  before  named,  in  like  manner  have  as- 
sumed and  use  the  titles  and  styles  to  which  they  would 
respectively  be  entitled  by  courtesy  if  they  were  the  lawful 
issue  of  the  said  George  Ferrars  Marquis  Townshend : 

^^And  whereas  Charles  Vere  Ferrars  Townshend,  Esq. 
(commonly  called  Lord  Charles  Vere  Ferrars  Townshend), 
is  the  next  and  only  brother  of  the  said  George  Ferrars  Mar- 
quis Townshend,  and  will  inherit  his  honours  if  the  said  mar- 
quis die  without  lawful  issue  : 

'^And  whereas  there  is  danger  that  the  said  children 
herein  before  mentioned,  or  some  or  one  of  them, 
*818  may  *be  accounted  legitimate,  to  the  dishonour  of 
the  peerage  of  this  realm,  to  the  grievous  prejudice 
of  the  said  Charles  Vere  Ferrars  Townshend,  and  the  disin- 
heriting of  the  real  and  true  heirs  of  the  honours  of  the  said 
marquis : 

"  Therefore  your  Majesty's  dutiful  and  loyal  subject,  the 
said  Charles  Vere  Ferrars  Townshend,  most  humbly  be- 
seecheth  your  Majesty  that  it  may  be  enacted,  and  be  it 
enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with 

The  cbudren  the  advice,  &c.,  that  the  said  several  children  of 
ner^archionea  the  Said  Sarah  Gardner  Marchioness  Townshend, 
ciamf  not  to  be  herein  before  respectively  mentioned,  are  not, 
the  marqiiiB.  uor  wcrc,  uor  shall  they  or  any  of  them  be  taken 
to  be,  or  be  deemed  the  lawful  issue  of  the  said  George  Fer- 
rars Marquis  Townshend. 
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**  Provided  always,  that  inasmuch  as  the  said  son  called 
Cecil  Mina  Bolivar  being  an  infant  and  having  ^^^  j^^^  ^  ^ 
no  lawful  guardian,  notice  of  the  application  for  JJS^^^i^  c^ 
this  Act  could  not  be  duly  served  upon  him  ^*^  ^"~- 
or  upon  any  person  in  his  behalf;  be  it  therefore  enacted, 
that  neither  this  Act  nor  any  thing  herein  contained  shall  be 
binding  upon  the  said  son  called  Cecil  Mina  Bolivar." 
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1842. 

William  Farran Plaintiff  in  Error. 

John  Claudius  Berbsford  and  Cath-  j  j^^,^^  i„  ^rror, 
ERiNE  Mart  Ottiwell ) 

Judgment.    Hevivar.    Stat.  3  &  4  WilL  4,  c.  27.    Pleading; 

Departure. 

To  a  writ  of  icire  facias,  issued  in  1837  by  the  executors  of  the  connsee  of 
a  judgment  recovered  In  1810,  against  the  heirs  and  terre-tenants  of 
the  conusor,  one  of  the  terre-tenants  pleaded  the  40th  section  of  the 
Statute  3  &  4  Will.  4,  c.  27;  to  which  the  executors  replied  a  judgment 
of  revivor,  recovered  by  themselves  within  twenty  years  before  the 
issuing  of  the  scire  facias. 

Held  by  the  Lords  (agreeing  with  the  unanimous  opinion  of  the  Judges 
of  England,  and  reversing  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  Ireland)  : — 

1st.  That  the  plea  was  a  sufficient  answer  to  the  claim  stated  in  the  writ. 

2d.  That  the  replication  was  a  departure  from  the  writ,  and  therefore  bad 
on  general  demurrer. 

8d.  That  a  new  right  accrued  to  the  executors  by  the  judgment  of  re- 
vivor recovered  by  themselves.^ 

SemhU,  that  if  the  executors  had  issued  the  scire  facias  on  the  judgment 
revived  by  them  within  the  twenty  years,  the  statute  would  not  have 
barred  the  claim. 


1  See  Fanell  v.  Gleeson,  11  CI.  &  Fin.  702. 
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Senilde,  that  the  Irish  Statute  8  Geo.  1,  e.  4,  §  2,  ia  repealed,  so  far  as 
judgments  are  concerned,  by  the  Statute  3  &  4  Will.  4,  c.  27,  §  40. 

June  30;  July  1,  1842.    March  6;  August  18, 1843. 

The  questions  raised  on  the  record  in  this  case  will  be 
better  understood  by  premising  a  short  statement  of  the 
facts:  On  the  16th  of  March,  1810,  John  Claudius  Beres- 
ford,  as  assignee  of  Henry  Ottiwell  and  John  Cockbume, 
bankrupts,  and  the  said  Henry  Ottiwell,  demised  to  John 
Dunbar,  in  consideration  of  500Z.  as  a  fine,  a  dwelling-house 
and  premises  in  the  city  of  Dublin,  for  lives  renewable  for 
ever,  at  the  yearly  rent  of  120  guineas.  Dunbar  paid  lOOL 
of  the  fine,  and  for  the  residue  he  passed  four  bonds,  in  the 
penalty  of  2002.  each,  on  which  Henry  Ottiwell  obtained 
judgments  in  the  Court  of  King's  Bench  in  Ireland, 
*  820  as  *  of  Hilary  term,  1810 ;  one  of  the  bonds  was  paid, 
and  the  judgment  thereon  satisfied;  the  others  re- 
mained unpaid.  Henry  Ottiwell  died  in  1813,  having  by  his 
will  appointed  the  said  J.  Claudius  Beresford  and  his  wife 
Catherine  Mary  Ottiwell  his  executors.  In  that  year  also 
Dunbar  assigned  his  interest  in  the  lease  of  1810  to  the 
plaintiff  in  error,  for  3412.  5«.,  the  premises  being  then  sub- 
ject to  the  three  judgment  debts,  of  which  the  plaintiff  in 
error  alleged  that  he  was  then  wholly  ignorant.  These  judg- 
ments were  revived  by  scire  fctciM  against  J.  Dunbar,  in  Trin- 
ity term,  1817,  in  the  names  of  the  defendants  in  error,  as 
executor  and  executrix  of  H.  Ottiwell. 

By  the  record  it  appeared,  that  on  the  81st  of  January, 
1837,  a  writ  of  scire  fticiasy  tested  as  of  that  day,  was  issued 
by  the  defendants  in  error  as  executors  of  Henry  Ottiwell, 
out  of  the  Court  of  King's  Bench  in  Ireland,  reciting  a  judg- 
ment recovered  by  the  testator  in  Hilary  term,  1810,  for  200L 
debt,  and  22.  9$,  Qd.  costs,  against  J,  Dunbar,  since  deceased, 
and  directing  the  sheriffs  of  the  county  of  the  city  of  Dublin 
to  make  known  to  the  heir  of  Dunbaif,  and  to  the  tenants  of 
the  lands,  &c.,  of  the  said  J.  Dunbar,  in  1810,  to  show  cause 
why  the  plaintiffs  should  not  have  execution  against  them, 
&c.  (in  the  usual  form). 

The  plaintiff  in  error  having  been  served  as  one  of  the 
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terre-tenants,  pleaded  to  the  set.  fa,  two  pleas ;  First,  that  no 
part  of  the  principal  money  secured  by  the  judgment  in  the 
8ci,  fa,  mentioned,  nor  any  interest  thereon,  was  paid,  nor 
was  any  acknowledgment  of  the  right  thereto  given  in  writ- 
ing, signed  by  J.  Dunbar  or  by  his  agent,  or  by  any  other 
person  or  persons  by  whom  the  said  judgment  was  payable, 
or  by  the  agent  of  any  such  person,  to  H.  Ottiwell,  or  to 
any  other  person  entitled  thereto,  within  twenty  years 

*  next  before  the  time  of  the  suing  out  of  the  writ.  *  821 
Secondly,  that  a  present  right  to  receive  the  said  debt 

and  damages  accrued  to  a  person  capable  of  giving  a  dis- 
charge for  and  a  release  of  the  same,  more  than  twenty  years 
before  the  suing  forth  of  the  writ  of  sci.  fa,<^  and  that  no  part 
of  the  principal  money  of  the  said  debt  and  damages,  nor  any 
interest  thereon,  was  paid,  nor  any  acknowledgment  of  the 
right  thereto  given  in  writing,  signed  by  the  said  J.  Dunbar 
or  by  his  agent,  &c.,  to  the  said  H.  Ottiwell,  or  to  the  exec- 
utors. Oft  to  any  or  either  of  them,  or  to  any  other  person 
entitled  thereto,  within  twenty  years  next  before  the  time  of 
the  issuing  of  the  %ei,  fa.  (a) 

To  these  pleas,  the  defendants  in  error  replied  a  former 
%ci,fa.<^  issued  at  their  instance  in  Michaelmas  term,  1817,  to 
revive  the  same  judgment ;  and  that  such  proceedings  were 
had  thereon,  that  it  was  afterwards  considered  by  the  Court 
of  King's  Bench  that  they  should  have  their  execution 
against  J.  Dunbar  for  the  debt,  damages,  ftc. 

To  this  replication  the  plaintiff  in  error  filed  a  general 
demurrer,  in  which  the  defendants  in  error  joined.    The  case 

•  was  argued  before  the  Court  of  Queen's  Bench  in  Michael- 
mas term,  1837,  and  judgment  of  execution  was  awarded  to 
the  defendants  in  error.  (V) 

The  plaintiff  in  error  brought  a  writ  of  error  on  that  judg- 
ment in  the  Exchequer  Chamber  in  Ireland,  where  the 
judgment  of  the  Court  of  Queen's  Bench  was  affirmed,  dis- 
sentiente  Mr.  Baron  Fostbr.  (e) 

The  present  writ  of  error,  brought  to  reserve  both  those 

(a)  See  the  Statute  8  &  4  Will.  4,  o.  27,  §  40. 

(6)  6  Law  Rec.  (2d  series)  p.  10;  1  Saa.  &  S.  218,  n. 

(c)  See  Ottiwell  v,  Farran,  2  Irish  Law  Bep.  110  (3d  series). 
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judgments,  was  argued  in  the  presence  of  the  learned 
*  322  *  Judges  of  the  Common  Law  Courts,  (a)  on  the  30th 
of  June  and  Irt  of  July,  1842. 

The  Solicitor- General  and  Mr.  Wordsworth^  for  the  plaintiff 
in  error.  —  It  is  a  difficult  task,  and  requires  much  confidence 
in  the  case  of  the  plaintiff  in  error,  to  contend  against  a 
judgment  which  has  the  sanction  of  two  Courts,  and  of  all 
the  Judges  in  Ireland,  except  one.  (5)  It  appears  that  three 
judgments  had  been  entered  up  on  so  many  bonds  in  1810 
against  a  Mr.  Dunbar.  He  was  then  and  for  some  time  after- 
wards in  possession  of  some  freehold  property,  which  he 
assigned  to  the  plaintiff  in  error  and  other  persons  for  valu- 
able consideration.  There  is  no  doubt  that  this  property 
was  then  affected  by  those  judgments,  and  they  were  revived 
in  1817  against  Mr.  Dunbar.  The  seire  fades  issued  in  1837 
applied  to  one  of  those  judgments  of  1810,  without  taking 
any  notice  of  the  revival  in  1817.  The  plaintiff  in  error 
knew  nothing  of  the  demand  thus  made,  having  purchased 
the  property  in  ignorance  of  any  charge  of  this  nature.  He 
appeared  to  the  writ,  and  pleaded  the  recent  Statute  of  Limi- 
tation. The  plaintiffs  below  then  replied  the  revival  in  1817 
as  sufficient  to  take  the  case  out  of  the  statute,  the  twenty 
years'  Umitation  not  having  expired  from  the  date  of  that 
revival  to  the  issuing  of  the  present  writ  of  eci.fa.  Upon 
demurrer  to  that  replication,  the  case  came  before  the  Courts, 
whose  judgments  are  now  brought  under  the  consideration 
of  this  House. 

The  question  turns  on  the  construction  of  the  40th 

♦  323   •  section  of  the  Statute  8  &  4  Will.  4,  c.  27,  which 

was  intended  by  the  framers  of  it  to  be  a  general  law 

applicable  to  Ireland  as  well  as  to  England.    No  person, 

(a)  The  Judges  piesent  were,  Lord  Chief  Justice  Tikdal;  Barons 
Parke,  Aldebson,  Gurket,  and  Rolfb  ;  Justices  Fatteson,  Wii.- 
LiAMs,  Coleridge,  Coltman,  Maule,  Wiqhtman,  and  Cbesswell. 

(6)  See  this  case,  6  Law  Rec.  (2d  series)  p.  10,  and  2  Jr.  Law  Rep. 
110  et  seq. ;  Crofts  v.  Hewson,  5  Law  Rec.  (2d  series)  263;  Kealey  v.  Bod- 
kin, 1  Sau.  &  Scttl.  211;  Finch  v.  Fitzgibbon,  6  Law  Rec.  (2d  series) 
812;  and  Ryan  v.  Cambie,  2  Ir.  Eq.  Rep.  328. 
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reading  that  section  carefully,  can  entertain  a  doubt  that 
it  is  a  bar  to  any  proceeding  in  1837  upon  a  judgment  ob- 
tained in  1810,  on  which  there  was  no  payment  in  the  mean 
time  or  principal  or  interest,  nor  any  acknowledgment  given 
in  writing  by  the  party  liable  thereon  that  any  debt  was  due. 
The  enactment  by  the  40th  section  is,  ^^  that  after  the  31st  of 
December,  1833,  no  action  or  suit,  or  other  proceeding,  shall 
be  brought  to  recover  any  sum  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same."  A  present 
right  to  receive  the  amount  of  this  judgment  accrued  in  1810 
to  Mr.  Ottiwell,  and  after  his  death  to  his  executors  and 
personal  representatives,  and  he  and  they  were  capable  of 
giving  a  discharge  for  the  same.  That  right  existed  for 
twenty  years,  but  not  after  the  expiration  of  twenty  years, 
unless  the  case  falls  within  the  exceptions  contained  in  the 
same  section ;  that  is,  first,  ^^  unless  in  the  mean  time  some 
part  of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid;"  or,  secondly,  unless  "some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable  or 
his  agent,  to  the  person  entitled  thereto  or  his  agent ;  and  in 
such  case  no  such  action,  &c.,  shall  be  brought  but  within 
twenty  years  after  such  payment  or  acknowledgment,  or  the 
last  of  such  payments  or  acknowledgments,  if  more  than  one 
was  given."  It  is  not  alleged  that  there  was  any  pay- 
ment ever  made  in  *  respect  of  this  judgment,  or  that  *  824 
there  was  any  acknowledgment  of  the  debt  in  writing 
by  any  person ;  so  that  this  demand  does  not  fall  within  either 
of  the  exceptions. 

The  writ  of  scire  faeias  veyiving  this  judgment  in  1817  was 
not  such  an  action,  suit,  or  proceeding  as  can  be  held  to 
defeat  the  objects  of  the  legislature  in  putting  an  end  by 
this  Act  to  stale  dormant  demands.  The  plaintifiPs.  below  say 
by  their  replication  that  they  ought  not  to  be  precluded  from 
having  execution  for  the  debt  against  the  lands  whereof  the 
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defendant  is  tenant ;  because  they  say,  "  after  the  rendition 
of  the  judgment  in  the  sci.  fa.  mentioned,  and  within  twenty 
years  next  before  the  issuing  of  the  said  9ci.fa.^  that  is,  in 
Michaelmas,  1817,  another  sci.fa.^  to  revive  the  said  judg- 
ment was  duly  issued,  and  such  proceedings  were  had  thereon, 
that  the  Court  of  King's  Bench  considered  that  they,  the 
plaintiffs  below,  should  have  execution,"  &c.  There  being 
no  allegation  that  any  notice  of  that  aci.  fa.  was  given  to 
Mr.  Farran,  as  required  by  the  Irish  Act  9  Geo.  2,  c.  5,  it  is 
fair  to  presume  that  he  had  no  notice  of  it,  and  that  the 
judgment  was  revived  against  Dunbar  alone  or  his  executors; 
but  Dunbar  had  then  sold  the  freehold  lands,  and  they  were 
in  possession  of  Farran.  The  suing  out  a  scire  facias^  and 
keeping  the  revived  judgment  in  one's  pocket,  is  not  such  a 
proceeding  as  will  take  the  claim  out  of  the  statute.  A 
judgment  of  revival  does  not  give  a  ^^  present  right  to  re- 
ceive "  the  debt ;  a  "  present  right  to  receive  "  the  debt  on 
the  judgment  accrued  in  1810,  and  npt  in  1817 ;  there  was 
in  1810  a  person  liable  to  pay,  and  having  freehold  lands  bound 
by  the  judgment :  there  was  also  a  person  entitled  to  receive 

the  money  and  to  give  a  discharge  for  it.  The  limita- 
*  825  tion  began  to  run  from  1810,  and  was  not  *  stopped 

by  the  revival  of  the  judgment  in  1817,  or  by  the 
death  of  Dunbar;  or  absence  of  his  representatives.  Hickman 
V.  Walker^  (a)  Mhodes  v.  SmethursL  (6) 

But  the  Judges  in  Ireland  suppose  that  the  Irish  Act  8 
Geo.  1,  c.  4,  §  2,  is  not  repealed  by  the  recent  general  Act. 
By  the  second  section  of  the  Irish  Act  it  is  enacted,  ^^  that 
to  any  action  or  suit  in  law  or  equity  for  recovery  of  any 
debt  due  by  single  bill,  bond,  or  judgment,  &c.,  and  pay- 
able twenty  years  before  such  action  or  suit  brought,  where 
no  action  or  suit  had  been  prosecuted  for  recovery  thereof,  nor 
any  interest  or  money  had  been  paid,  or  other  satisfaction 
made  on  account  thereof  within  twenty  years  before  the  com- 
mencement of  such  action  or  Buit,  the  defendant  might  plead 
payment  in  bar ;  which  plea  was  to  be  effectual,  unless  the 
plaintiff  or  those  under  whom  he  claimed  had  commenced  or 

(a)  Willes,  27.  (b)  4  M.  &  W.  42. 
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« 

prosecuted  some  action  or  suit  for  the  recovery  of  such  debt, 
or  should  prove  that  some  interest  or  money  had  been  paid  or 
other  satisfaction  made  on  account  thereof,  within  twenty 
years  before  such  action  or  suit  commenced."  Upon  the 
construction  of  that  Act  in  Ireland,  it  has  been  held  that  the 
revival  of  a  judgment  by  %cire  facias  was  sufficient  to  prevent 
the  operation  of  the  twenty  years'  limitation,  without  any 
notice  or  other  act.  But,  without  discussing  the  correctness 
of  that  construction,  it  must  be  presumed  that  the  framers 
of  the  Act  of  8  &  4  Will.  4,  c.  27,  had  the  exception  in  that 
Act  of  8  Geo.  1,  and  the  interpretation  put  on  it,  present  to 
their  minds  ;  and,  therefore,  in  order  to  prevent  exceptions  by 
implication  to  be  added  to  those  expressed  in  the  statute, 
they  were  precise  in  defining  the  exceptions  in  the  40th  sec- 
tion of  the  new  Act.  And  acoordingly  the  Courts  in 
this  country  allow  no  *  other  exceptions  than  those  *  826 
mentioned  in  the  statute  ;  for  that  would  be,  as  Chief 
Baron  Alexander  said  in  Berrington  v.  Uvans^  (a)  to  ''  en- 
graft another  exception  on  the  Act  of  Parliament."  That 
Act  must,  in  fact,  be  held  not  to  extend  to  Ireland  at  all,  if 
the  Act  of  8  Geo.  1,  c.  4  is  admitted  still  to  prevail  there. 
The  Judges  in  Ireland  having  all,  except  Mr.  Baron  Fos- 
ter, (b)  and  perhaps  also  Sir  M.  O'Loohlen,  in  a  case  which 
came  before  him  at  the  Rolls,  (c)  taken  one  view  of  this  sec- 
tion of  the  Act,  and  holding  that  every  revival  of  a  judgment 
by  set.  fa,  renews  the  debt,  this  was  a  proper  case  to  be 
brought  before  the  highest  tribunal,  as  it  would  be  highly  in- 
expedient that  the  same  construction  should  not  be  put  on 
the  Act  in  both  parts  of  the  empire. 

[The  Lord  Chanceixor.  —  Suppose  the  debtor  under  a 
judgment  has  no  lands  or  goods,  and  he  neither  pays  nor 
gives  an  acknowledgment  of  the  debt  in  writing,  but  conceals 
or  absents  himself  until  the  twenty  years  have  run,  is  the 
creditor's  remedy  barred,  although  he  revived  the  judgment 
in  the  mean  time  ?] 

(a)  1  You.  &  C.  440. 

(h)  2  Ir.  Law  Rep.  122  (3d  series). 

(c)  Kealey  v.  Bodkin,  1  San.  &  Scul.  211. 
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That  is  our  construction  of  the  Act.  But  in  the  case  just 
put,  the  creditor  having  the  judgment  might  proceed  by 
elegit  against  the  land,  or  by  outlawry  of  the  debtor.  It  has 
been  decided,  that  if  a  legatee  of  an  annuity  charged  on  land 
forbear  for  twenty  years  from  the  testator's  death  to  proceed 
by  distress  or  action  to  recover  the  annuity,  he  is  barred. 
James  v.  Salter,  (a)  And  in  a  case  of  mortgage,  —  which  is 
also  mentioned  in  the  same  section,  — if  a  mortgagee  receive 

no  payment  of  principal  or  interest,  nor  a  written  ac- 
*  827   knowledgment  of  his  right  *  thereto  for  twenty  years, 

he  is  barred  of  all  remedy.  Why  should  a  judgment 
creditor  be  considered  to  have  better  protection  than  a 
mortgagee  ? 

[Lord  Campbell.  —  A  judgment  may  be  revived  by  sci.fa. 
different  from  a  mortgage,  which  gives  the  owner  other  rem- 
edies by  foreclosure  or  ejectment.] 

The  object  of  reviving  the  judgment  in  1817  was  to  affect 
the  lands  of  the  debtor.  The  record  does  not  state  that  he 
had  any  lands  then,  and  therefore  it  is  to  be  presumed  that 
he  had  then  parted  with  them. 

Every  revival  of  a  judgment  is  a  new  judgment,  and  not  an 
award  of  execution :  O'Brien  v.  Itam  ;  (h)  and  the  law  now 
declares  that  you  shall  not  enforce  a  judgment  after  twenty 
years,  unless  it  falls  within  the  exceptions  in  the  Act.  To 
enforce  this  judgment  because  there  was  a  judgment  of  re- 
vivor in  1817  would  be  in  effect  to  repeal  the  Act,  or  engraft 
thereon  another  exception  in  addition  to  those  contained  in 
it. 

The  plaintiffs  below  declared  on  the  original  judgment  of 
1810  only,  keeping  out  of  view  the  judgment  of  revival  in 
1817.  If  it  should  be  held  that  the  limitation  of  time  is  to 
be  reckoned  not  from  the  date  of  the  original  judgment  but 
from  the  date  of  the  judgment  of  revival,  then  as  the  %ei.fa. 
states  the  original  judgment  only,  and  not  that  which  was 

(a)  3  Bing.  N.  C.  544. 

(6)  3  Mod.  170,  186;  8.  c.  Comb.  103;  Carth.  30;  Hob.  97. 
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reyived,  the  defendants  in  error  are  barred  of  their  remedy, 
and  the  replication  is  a  departure  in  pleading,  and  therefore 
bad.    Hickman  v.  Walker,  (a) 

Mr.  Fitzroy  Kelly  and  Mr.  Henderson^  for  the  defendants 
in  error.  —  The  judgment  in  this  case  was  pronounced  after 
the  most  mature  consideration  in  both  the  Courts 
♦  of  Queen's  Bench  and  Exchequer  Chamber  in  Ire-  *  828 
land ;  it  had  the  deliberate  sanction  of  all  the  Judges 
of  those  Courts  except  Mr.  Baron  Fostbb,  and  it  is  sustained 
by  similar  decisions  in  all  the  Courts,  both  of  Law  and  Equity, 
in  that  country.  Kealey  v.  Bodkin^  (6)  Croft9  v.  Sewsouj  (<?) 
Finch  Y.  Fitzgibbon.  ((2)  The  final  decision  of  this  House  is 
looked  for  with  great  anxiety.  A  vast  deal  of  property  has 
been  vested  in  judgments  in  Ireland,  especially  after  the 
passing  of  the  Irish  Act  of  9  Geo.  2,  c.  5,  which  rendered 
securities  by  judgments  there  assignable,  conferring  on  the 
assignees  the  rights  of  the  origincJ  creditors,  and  enabling 
them  to  revive  the  judgments,  and  sue  and  give  discharges  in 
their  own  names.  The  general  Act  of  Geo.  4,  c.  85,  recog- 
nized the  efficacy  of  judgments  of  revival.  The  consequence 
is,  that  at  this  time  judgments  are  the  ordinary  securities  in 
Ireland,  as  mortgages  are  in  England,  and  have  become  the 
subjects  of  family  settlements  to  a  vast  extent ;  so  that  the 
adoption  of  the  construction  of  the  recent  Act  3  &  4  Will.  4, 
c.  27,  contended  for  by  the  plaintiff  in  error,  would  practically 
destroy  a  large  amount  of  property,  which  at  the  time  of  the 
passing  of  that  Act  possessed  unquestioned  validity  and 
value ;  and  would  render  judgments,  the  most  solemn  rec- 
ords, all  but  worthless,  —  really  of  no  more  value  than  a 
verbal. promise.  Unless,  therefore,  the  words  of  the  Act  are 
direct  and  imperative,  they  ought  to  receive  that  construc- 
tion. 

The  argument  for  the  plaintiff  in  error  amounts  to  this : 
first,  that  more   than  twenty  years  having  elapsed  since 

(a)  WiUea,  27. 

(&)  1  San.  &  Scul.  211;  b.  c.  5  Law  Bee.  224  (2d  series). 

(c)  5  Law  Rec.  263. 

(d)  6  Law  Beo.  812. 
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*  829    the  rendition  of  the  judgment  in  1810  against  *  John 

Dunbar,  the  claim  of  the  defendants  in  error  is  barred 
by  the  40th  section  of  the  8  &  4  Will.  4,  c.  27 ;  and,  secondly, 
that  the  scire  facia%  haying  recited  that  first  judgment  only, 
the  replying  the  judgment  in  the  scire  fcLcioi  of  .1817  was  a 
fatal  departure  in  pleading.  If  the  argument  on  the  first 
point  be  sound,  the  result  would  be  that  a  dishonest  debtor, 
who  has  neither  lands  nor  goods  available  for  payment  of  his 
debts,  would  only  have  to  go  out  of  the  way  until  the  limi- 
tation of  the  statute  has  run ;  and  the  creditor,  having  no 
means  of  keeping  the  judgment  alive,  and  nothing  to  operate 
upon,  would  lose  the  benefit  of  it  altogether,  unless  he  had 
obtained  —  what  was  impossible  for  him  —  an  acknowledg- 
ment of  the  debt  in  writing,  or  part  payment  of  the  principal 
or  interest.  It  could  not  surely  be  the  intention  of  the  legis- 
lature, in  passing  this  Act,  to  favour  dishonest  debtors,  and 
to  deprive  honest  creditors,  using  due  diligence,  of  their  valu- 
able securities,  without  any  sort  of  notice  to  the  parties  hold- 
ing them.  If  such  a  construction  were  to  prevail,  titles  to 
property  of  great  extent  in  Ireland  would  be  entirely  de- 
stroyed. The  Irish  Act,  8  Geo.  1,  c.  4,  §  2,  limiting  within 
twenty  years  proceedings  for  recovery  of  debts  due  by  judg- 
ment, &c.,  has  been  held  to  be  no  bar  where  an  action  or  suit 
has  been  prosecuted  for  recovery  thereof  within  twenty  years 
before  the  commencement  of  such  proceedings.  It  was  never 
doubted  that  judgment  in  sci  fa.  prevented  the  bar  created 
by  that  statute  from  appljdng ;  and  upon  this  construction, 
prevailing  ever  since  that  statute  passed,  judgments  revived 
by  sci.  fa.  were  universally  considered  as  creating  a  lien  on 
lands,  and  as  having  all  the  existing  efficacy  of  the  original 

judgment,  with  the  superadded  right  of  immediate  exe- 

♦  880    cution.    A  writ  of  sci.  fa.,  reviving  a  judgment,  is  *a 

continuance  of  the  original  judgment,  and  not  a  crea- 
tion of  a  new  debt  or  lien ;  but  a  new  and  also  a  present 
right  accrues  under  it.  The  recent  Act  does  not  operate 
retrospectively,  so  as  to  affect  this  claim,  which,  at  the  time 
the  Act  passed,  was  clearly  valid  and  effectual  imder  the  Irish 
Act  8  Geo.  1,  c.  4.  It  is  material  to  attend  to  the  distinction 
between  securities  by  judgment  and  securities  by  mortgage. 
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If  a  judgment  creditor  cannot  keep  alive  his  security  by  scire 
facitts  from  time  to  time,  he  may  lose  the  whole  benefit  of  it, 
through  the  dishonesty  of  the  debtor ;  but  a  mortgagee,  if  he 
cannot  obtain  payment  or  further  security  within  twenty 
years,  may  resort  to  the  mortgaged  premises,  and  file  a  bill  of 
foreclosure  or  bring  an  ejectment,  and  so  get  possession  of  the 
land.  It  is  not  to  be  argued  that  a  declaration  by  set.  /a.  is 
not  within  the  description  of  action,  suit,  or  other  proceeding ; 
it  is  equally  clear  that  a  judgment  revived,  a  matter  of  solemn 
record  in  our  Courts,  is  better  evidence  of  a  debt  than  a  sim- 
ple acknowledgment  in  writing. 

[LoBD  Bbouohah.  —  The  legal  as  well  as  the  rational  pre- 
sumption is,  that  if  a  creditor  lies  by  for  twenty  years,  his 
demand  has  been  satisfied. 

The  Lobd  Chancellob.  —  A  present  right  to  receive  the 
debt  in  this  case  accrued  in  1810  ;  did  not  the  time  begin  to 
rim  then  ?] 

Another  right,  and  a  present  right,  too,  to  receive  the  same 
debt,  accrued  in  1817 ;  the  scire  facias  gave  a  new  operation 
to  the  judgment.  The  words  in  the  40th  section  are  not 
"  first  accrued."  The  word  "  first "  is  prefixed  to  the  word 
**  accrued  "  in  the  other  sections  of  the  Act,  but  is  omitted  in 
this  section. 

It  was  argued,  that  the  revival  of  the  judgment  in  1817 
was  a  proceeding  against  Dunbar  and  executors, 
*  and  no  notice  of  it  was  given  to  the  plaintiff  in  *  881 
error,  who  was  then  tenant  of  the  lands.  Service  of 
a  scire  facias  on  a  party  already  bound  by  a  judgment  is 
not  necessary.  Here,  however,  there  is  no  doubt,  in  fact, 
that  the  plaintiff  in  error  was  served ;  and  it  is  not  to  be 
inferred  from  the  omission  of  that  allegation  on  the  record 
that  he  was  not  served.  The  revived  judgment  is  matter 
of  record,  and  therefore  presumed  to  be  known  to  all  con- 
cerned. 

[The  Lobd  Ch ancelu>b.  —  Although  it  is  generally  pre- 
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sumed  omnia  rite  acta;  still  is  it  not  necessary  to  allege  that 
all  requisites  of  the  Act  9  Geo.  2,  c.  5,  were  complied  with, 
as  in  the  execution  of  a  power  in  a  deed  ?J 

A  record  is  different  from  a  deed ;  the  one  is  open  to  all, 
the  other  is  a  private  matter  between  the  parties  to  it.  The 
revived  judgment  in  1817,  giving  a  fresh  security  and  a  pres- 
ent right  to  receive  the  debt,  estopped  all  parties  and  privies 
to  it  from  denying  that  such  right  then  accrued.  From  that 
time  the  limitation  began  to  run. 

If  the  argument  for  the  plaintiff  in  error  on  the  main  ques- 
tion is  untenable,  as  we  submit  it  is,  then  there  is  no  necessity 
to  discuss  the  other  objection ;  and  on  that  point  it  may  be 
sufficient  to  say,  that  the  replying  the  revivor  of  the  judg- 
ment of  1817  involved  no  departure  in  pleading.  That  judg- 
ment affirmed  and  maintained  the  original  judgment,  which 
was  the  foundation  of  the  revived  judgment.  Bvller  v. 
Cole,  (a)  There  is  no  inconsistency,  therefore,  much  less  is 
there  a  departure  in  the  pleading. 

The  Solicitor' Q-eneral  replied. 

*  882       *  The  following  questions  of  law  were  put  by  the 
Lord  Chancellor  to  the  learned  Judges :  — 

^^1.  Whether,  upon  the  whole  matter  appearing  on  this 
record,  the  plaintiffia  below  (defendants  in  error)  are  entitled 
to  judgment  ? 

*^  2.  Whether  the  matter  pleaded  in  the  replication  is  suffi- 
cient to  bring  the  claim  of  plaintifiEs  below  within  the  excep- 
tion of  section  40  of  3  &  4  WiU.  4,  c.  27  ? 

^^8.  Whether  the  matter  pleaded  in  the  replication  is  a 
departure  from  the  replication  ? '' 

The  Judges  desiring  time  to  consider  the  questions,  the 
further  consideration  of  the  cause  stood  over  till  the  session 
of  1848. 

(a)  Cro.  Car.  258. 
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March  6, 1843. 

Lord  Chief  Justice  Tindal.  —  My  Lords,  in  answer  to 
the  fii'st  question  proposed  by  your  Lordships,  we  are  of  opin- 
ion that  upon  the  whole  matter  appearing  on  this  record,  the 
plaintiffs  below  (the  defendants  in  error)  are  not  entitled  to 
judgment 

The  foundation  of  the  proceedings  in  this  case  is  a  judg* 
ment  for  200/.,  recovered  by  Henry  Ottiwell  in  Hilary  term, 
1810.  The  writ  of  scire  facias  of  the  81st  of  January,  1887 
(which  is  now  under  consideration),  states  the  judgment 
of  1810,  the  death  of  Henry  Ottiwell,  and  the  appointment  of 
the  plaintiffs  below  as  his  executors ;  and  prays  execution  of 
that  judgment.  So  far  as  the  record  shows,  the  money  sought 
to  be  recovered  by  the  plaintiff  below  was  secured  by  that 
judgment  of  1810,  and  none  other. 

The  defendant  below  has  then  pleaded,  in  the  very  words 
of  the  40th  section  of  the  Statute  3  &  4  Will.  4,  c.  27,  that  a 
present  right  to  receive  the  same  debt  and  damages 
accrued  to  a  person. capable  of  *  giving  a  discharge  for  *  883 
and  a  release  of  the  same,  more  than  twenty  years 
before  the  suing  forth  of  the  said  writ;  and  negatives  the 
payment  of  any  part  of  the  principal  or  interest,  and  the  giv- 
ing of  any  acknowledgment  in  writing,  signed  as  required  by 
that  section.  The  facts  stated  in  the  plea  are  not  denied ; 
and  if  the  matter  rested  there,  no  doubt  could  be  entertained 
as  to  the  sufficiency  of  the  plea.  For  as  to  the  observations 
made  in  the  course  of  the  argument  at  your  Lordships'  bar, 
upon  the  great  hardship  upon  the  plaintiffs  below,  and  upon 
other  judgment  creditors  in  Ireland,  if  this  Statute  of  8  &  4 
Will.  4,  c.  27,  §  40,  should  be  applied  to  judgments  in  Ireland, 
which  by  Statute  of  9  Geo.  2,  c.  5  (Irish),  are  made  assignable, 
and  often  form  the  subject  of  securities  and  family  settle- 
ments, we  cannot  but  think  such  observations  entitled  to 
little  weight,  if  the  words  of  the  statute  are  clear  and  intelli- 
gible, as  in  the  present  case  they  are ;  inasmuch  as  in  such 
case  no  hardship  follows,  except  upon  those  who  have  slept 
over  their  rights,  in  the  entire  disregard  of  the  provisions  of 
a  public  Act  of  the  legislature. 

But  the  replication,  admitting  the  allegations  in  the  plea, 
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states  the  further  facts,  that  in  Michaehuas  term,  1817,  the 
plaintiffs  below  sued  out  a  writ  of  scire  facias  on  the  judg- 
ment of  1810,  and  obtained  judgment  and  award  of  execu- 
tion ;  and  this  judgment  in  scire  facias  is  said  to  confer  a  new 
right  upon  the  plaintiffs  below,  and  therefore  it  is  argued 
that  the  twenty  years  mentioned  in  the  Statute  of  8  ft  4 
Will.  4,  c.  27,  are  to  be  reckoned  from  the  date  of  the  latter 
judgment ;  viz.,  Michaelmas  term,  1817. 

To  some  purposes,  as  it  seems  to  us,  the  judgment  in 
scire  facias  did  confer  a  new  right.  The  writ  of  scire 
•  884  facias  was  not  necessary  merely  for  the  purpose  *  of 
reviying  the  judgment  of  1810,  after  the  lapse  of  a 
year  without  execution ;  it  was  also  necessary  for  the  pur- 
pose of  making  the  plaintiffs  below  parties  to  that  judgment, 
as  executors  of  Henry  OttiweU ;  and  they  could  not  even 
within  a  year  have  sued  out  execution,  without  first  proceed- 
ing by  writ  of  scire  facias^  though  they  might  have  brought 
an  action  of  debt  on  the  judgment. 

The  cases  of  G*Brien  v.  i2am,  (a)  and  Barnard  and  Tug- 
ser^s  Case^  (6)  and  a  case  in  Fitzherbert's  Natura  Brevium,  122, 
writ  of  debt  (the  entry  of  which  case  is  to  be  found  in  Rastal, 
193),  were  cited  among  others  to  show  that  an  action  of  debt 
will  lie  upon  a  judgment  in  scire  facias^  and  thereby  to  estab- 
lish that  a  new  right  is  conferred  by  such  judgment.  Whether 
these  cases  may  be  distinguishable  from  the  ordinary  case  of 
a  writ  of  scire  fcudas^  merely  to  revive  a  judgment  and  an 
award  of  execution  thereon,  where  there  is  no  change  of  par- 
ties, it  is  unnecessary  to  determine ;  it  may  be  the  case,  that 
where  a  new  right  is  conferred  by  the  judgment  in  scire 
facias,  as  in  the  present  instance,  the  money  sought  to  be 
recovered  may  fairly  be  considered  to  have  been  secured  to 
the  plaintiffs  below  by  that  judgment,  within  the  true  mean- 
ing of  the  40tii  Section  of  the  3  &  4  Will.  4,  c.  27.  But  we 
are  not  called  upon  to  express  an  opinion  on  that  point  upon 
the  present  state  of  this  record,  for  the  replication  is  bad  as 
being  a  departure ;  and  the  original  claim  on  the  judgment  of 
1810  is,  as  we  think,  barred  by  the  statute. 

(a)  3  Mod.  187.  (b)  4  Leon.  186. 
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By  the  words  '^  a  pi^ent  right  to  receiye  the  same/'  in  the 
40th  section  of  the  Act,  we  understand  an  immediate 
right  without  waiting  for  the  happening  of  *  any  future  *  885 
event;  and  it  cannot  be  doubted  that  such  present 
right  accrued  to  Heniy  Ottiwell  in  Hilary  term,  1810,  and 
continued  in  the  plainti&  below  after  his  death ;  and  as  little 
can  be  ^oubted  that  both  he  and  they  were  capable  of  giving 
a  discharge  or  release  for  the  money  now  sought  to  be  re* 
covered. 

In  the  course  of  the  argument  it  was  contended,  that  the 
40th  section  of  the  Statute  of  8  &  4  Will.  4,  c.  27,  must  be 
considered  as  qualified  or  restricted  by  the  Irish  Act  8  Geo. 
4,  c.  4,  §  2,  or  by  the  Act  9  Geo.  4,  c.  85.  The  latter  of  these 
Acts,  however,  does  not  relate  to  the  parties  to  judgments, 
but  only  to  the  rights  of  purchasers  of  lands  affected  by  them. 
And  as  to  the  former  Act,  although  before  the  passing  of  the 
Statute  of  Win.  4,  the  Act  of  Geo.  1,  which  uses  only  the 
words  ^'  commenced  or  prosecuted  some  action  or  suit,"  &c., 
was  construed  to  extend  to  a  revival  of  a  former  judgment ; 
yet  as  the  recent  statute  contains  certain  definite  precise  ex- 
ceptions in  the  40th  section,  but  no  exception  of  judgments 
revived,  we  think,  in  legal  construction,  it  is  rather  to  be  held 
that  the  latter  statute  has  repealed  the  former,  than  that  a 
new  exception  is  to  be  engrafted  into  the  40th  section ;  the 
more  especially  as  such  exception  might  have  the  effect  of 
enlarging  the  time  of  proceedings  for  the  recovery  upon  judg- 
ments to  an  indefinite  period. 

For  these  reasons,  her  Majesty's  Judges  are  of  opinion  that 
the  first  question  is  to  be  answered  in  the  negative. 

For  the  same  reasons  we  also  think,  in  answer  to  the  second 
question  proposed  by  your  Liordships,  that  the  matter  pleaded 
in  the  replication  is  not  sufficient  to  bring  the  claim  of  the 
plaintiffs  below  within  the  exceptions  mentioned  in  section 
40.  'For  the  judgment  in  scire  faeim  is  plainly  neither 
a  payment  nor  an  *  acknowledgment  in  writing,  signed  *  886 
by  the  person  by  whom  the  money  is  payable,  or  his 
agent. 

In  answer  to  the  third  question  proposed  by  your  Lord- 
ships, we  are  of  opinion  that  the  matter  pleaded  in  the 
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replication  is  a  departure  from  the  declaratioii.  We  have 
already  stated  that  the  declaration  is  founded  on  the  judg- 
ment of  1810,  and  prays  exe<^ution  of  that  judgment,  and  of 
no  other;  we  have  also  stated 'that  in  our  opinion  the  judg- 
ment in  %cire  facias  in  1817  conferred  on  the  plaintiff  below 
a  new  right ;  and  it  appears  to  ns  to  be  a  necessary  conse- 
quence that  the  setting  up  that  new  right  in  the  repliq^tion  is 
a  departure  from  the  declaration,  which  proceeds  upon  the 
old  right  only. 

If,  indeed,  the  judgment  in  scire  facias  in  1817  could  be 
properly  said  to  bring  down  the  judgment  of  1810  to  Michael- 
mas term,  1817,  and  to  make  it,  as  it  were,  a  judgment  of 
that  term,  then  it  would  be  incorrect  to  state  that  the  judg- 
ment in  scire  facias  conferred  a  new  right ;  but  even  in  that 
case  there  would  be,  as  it  seems  to  us,  a  departure  in  plead- 
ing ;  for  the  declaration  states  the  original  judgment  to  be  of 
Hilary  term,  1810,  without  more:  whereas  the  replication 
would,  upon  such  a  construction,  state  it  as  a  judgment  in 
effect  and  substance  as  of  Michaelmas  term,  1817. 

The  distinction  between  this  case  and  that  of  a  subsequent 
promise,  to  take  a  case  out  of  the  Statute  of  Limitations,  to 
which  the  present  case  was  assimilated  in  argument,  is  that 
in  the  present  case  the  replication  insists  upon  a  new  right  of 
action,  not  the  same  as  that  described  in  the  declaration  ;  in 
the  other,  the  promise  is  given  in  evidence  on  the  issue  that 
the  cause  of  action  did  not  accrue  more  than  six  years 
*337  before  the  commencement  of  the  suit,  as  proof  *of 
the  promise  laid  in  the  declaration,  and  must  agree 
with  it. 

It  appears  therefore  to  us,  that  in  any  way  of  viewing  this 
case,  the  replication  is  a  departure  from  the  declaration. 

Lord  Brougham.  —  In  this  case,  I  apprehend  the  proper 
course  for  your  Lordships  to  take  will,  be  to  postpone*  the 
further  consideration  of  the  judgment  to  be  given  upon  this 
writ  of  error.  The  learned  Judges  do  not  agree,  as  it  ap. 
pears,  with  the  judgment  delivered  in  the  Court  below ;  and 
for  that  reason,  as  well  as  the  importance  of  the  point  which 
is  dealt  with  in  the  veiy  learned  and  distinct  opinion  of  the 
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learned  Judges,  it  will  be  expedient,  in  my  hui)able  apprehen- 
sion, if  your  Lordships  should  agree  with  me,  to  postpone  the 
further  consideration  of  this  case  for  the  present. 

LoBD  Campbell.  —  I  see  no  reason  to  differ  from  the  opinion 
which  has  been  expressed  by  the  learned  Judges ;  but  the 
case  is  of  infinite  importance,  and  although  probably  the 
point  with  respect  to  the  departure  will  decide  this  case,  yet 
the  two  other  points  are  of  very  great  consequence  to  Irish 
securities.  I  entirely  concur  with  my  noble  and  learned 
friend  as  to  the  expediency  of  postponing  the  judgment,  be- 
cause soipe  legislation  may  be  necessary,  which  of  course 
could  not  affect  this  case,  but  with  a  view  to  other  cases 
similarly  circumstanced. 

LoBD  Bbouoham.  —  There  is  great  anxiety  oh  this  subject 
in  Ireland. 

The  Lobd  Chancellob.  —  I  understand  that  the  point  as 
to  the  departure  in  the  pleading  will  decide  the  case. 

*  Lobd  Bbouoham.  —  No  doubt ;  but  it  is  a  sub-  *  888 
ject  of  great  anxiety,  I  know. 

The  Lord  Chancellor  begged,  in  the  name  of  the  House, 
to  thank  the  learned  Judges  for  the  attention  which  they  had 
bestowed  upon  these  cases,  (a) 

August  18. 

The  Lobd  Chancellob.  —  The  learned  Judges  were  unan- 
imous in  their  opinion;  and  the  reasons  upon  which  it  is 
founded  are  so  fully  and  satisfactorily  stated  by  Lord  Chief 
Justice  TtNDAL,  that  it  will  not  be  necessary  for  me  to  do 
much  more  than  to  state  that  I  concur  in  that  opinion,  and 
recommend  your  Lordships  to  adopt  it  as  the  foundation  of 
your  judgment. 

(a)  The  Judges  had  answered  questions  the  same  day  in  other  cases 
before  the  House. 
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The  plaintiffs  below  stated  a  judgment  for  200Z.  recovered 
by  Henry  Ottiwell  in  1810,  on  a  writ  of  Mre  facias^  of  the 
31st  of  January,  1837,  sued  out  by  themselves  as  his  execu- 
tors ;  and  they  prayed  execution  of  that  judgment.  To  this 
declaration  the  defendant  below  pleaded,  in  the  words  of  the 
statute,  '^  that  a  present  right  to  receive  the  debt  and  dam- 
ages accrued  to  a  person  capable  of  giving  a  discharge  and 
release  for  the  same,  more  than  twenty  years  before  the  suing 
forth  of  the  said  writ ; "  and  in  his  plea  he  negatived  the 
payment  of  any  part  of  the  principal  or  interest,  or  the 
giving  of  any  acknowledgment  in  writing  of  the  debt  within 
the  same  period  of  twenty  years.  These  facts  are  not  de- 
nied by  the  replication ;  but  the  plaintiffs  below  state  that  a 
former  scire  facias  was  sued  out  in  1817  on  the  judgment 
of  1810,  and  that  execution  was  awarded  thereon ;  and  the 

question  is  as  to  the  sufBciency  of  this  replication,  and 
*  339    whether  —  *  assuming  the  facts  to  be  true,  as  they 

must  be  taken  to  be  for  the  purpose  of  the  present 
consideration  —  the  plaintiff  below  are  entitied  to  recover. 

I  agree  with  her  Majesty's  Judges  in  thinking  that  in  this 
case  a  new  right  was  acquired  by  the  judgment  in  scire  facias 
of  1817.  But  the  plaintiffs  below  having  declared  on  the 
judgment  of  1810,  and  the  plea  under  the  Statute  of  the  3d 
&  4th  Will.  4,  c.  27,  being,  as  I  think,  a  sufScient  answer  to 
the  claim  as  stated  in  the  writ,  the  plaintiff  below  could  not 
set  up,  by  way  of  replication,  a  new  right  in  answer  to  the 
plea.  It  is  clear,  I  think,  that  this  is  a  departure,  and  that 
upon  the  record  thus  framed,  the  defendant  below  was  en- 
titled to  judgment. 

Lord  Brougham.  —  I  entirely  concur.  The  Judges  were 
unanimous  in  this  case. 

Lord  Campbell  also  concurred. 

Mr.  Wordsworth^  on  behalf  of  the  plaintiff  in  error,  applied 
for  a  return  of  the  costs  paid  by  him  in  the  Court  below. 

The  Lord  Chancellor.  —  We  reverse  the  whole  of  the 
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judgment  below,  as  to  the  costs  as  well  as  the  rest  of  the 
case. 

(Ordered  and  adjudged,  that  the  judgment  given  in  the 
Ciourt  of  Exchequer  Chamber  in  Ireland,  a£Eirming  the  judg* 
ment  given  in  the  Court  of  Queen's  Bench  in  Ireland,  be  and 
the  same  is  hereby  reversed  ;  and  that  the  judgment  given  in 
the  said  Court  of  Queen's  Bench  be,  and  the  same  is  hereby 
also  reversed.) 


•BURDETT  V.  SPILSBURY.  •840 

1642. 

Sib  Fbancis  Bubdett,  Bart.,  and  Others    Plaintiffs  in  Error. 
John  f)0E,  on  the  several  Demises  of  \ 

the  Rev.  Fbancis  Wabd  Spilsbuby,  \  D^endant  in  JError. 

Clerk,  and  Another ) 

Power,  Sxeeution  of.    AUeataHon. 

Lands  were  limited  to  Bach  uses,  &c.,  as  L.  H.  W.  should  appoint  by  her 
last  will  and  testament,  in  writing,  to  be  by  her  eignedy  sealed,  and 
published  in  the  presence  of,  and  attested  by^  three  or  more  credible  wit" 
nesses,  L.  H.  W.  signed  and  sealed  an  instrument  (before  Stat.  1  Viot 
o.  26)  containing  an  appointment  commencing  thus :  *'I,  L.  H.  W., 
do  publish  and  declare  this  to  be  my  last  will  and  testament ;  "  and 
ending  thus  :  **  I  declare  this  only  to  be  my  last  will  and  testament : 
In  witness  whereof  I  have,  to  this  my  last  will  and  testament,  set  my 
hand  and  seal,  the  12th  day  of  September,"  &c.  The  attestation  was 
thus  :  '« Tntness,  C.  B.,  £.  B.,  A.  B." 

Hdd  by  the  House  of  Lords  (rcTersing  a  judgment  of  the  Court  of  Ex* 
chequer  CShamber,  and  oonourzing  in  the  opinion  of  the  majority  of  ths 
Judges),  that  the  attestation  was  sufficient,  and  that  the  power  was 
well  executed.' 


^  This  decision  was  confirmed  in  Newton  v.  Ricketts,  9  H.  L.  Cas. 
262;  Osbom  v.  Cook,  11  Cush.  682;  Bryan  v.  White,  2  Rob.  316  ;  14  Jur. 
791 ;  Burdett  v.  Spilsbury,  6  Man.  k  6r.  886  ;  Ladd  o.  Ladd,  8  How.  (U. 
8.)  10;  4  Kent,  880,  note  (c)  ;  1  Jannan  Wills  (8d  Eng.  ed.),  79, 108. 
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May  11,  12, 20;  June  14, 1842.    June  19;  August  18,  1843. 

This  was  an  action  of  ejectment  brought  in  the  Court  of 
King's  Bench,  by  the  defendant  in  error  against  the  plaintifiGs 
in  error,  to  recover  possession  of  lands  in  Derbyshire.  The 
cause  was  tried  at  the  Derbyshire  spring  assizes  in  1884,  and 
a  verdict  was  found  for  the  defendant  in  error,  subject  to 
the  opinion  of  the  Court  of  King's  Bench  upon  a  special 
case,  with  liberty  to  either  party  to  turn  the  same  into  a 
special  verdict.  The  special  case  was  argued  in  the  King's 
Bench,  and  the  imanimous  judgment  of  that  Court  was 
*  341  for  the  plaintiffs  in  error,  (a)  The  defendant  *  in 
error  thereupon  turned  the  special  case  into  a  special 
verdict,  which,  among  other  things  not  material  to  be  here 
mentioned,  stated  that  by  indentures  of  settlement,  dated  the 
4th  &  5th  December,  1787,  and  made  on  the  marriage  of 
Lydia  Henning  Ward  with  William  Augustus  Skynner,  cer- 
tain of  the  lands  in  question,  of  which  L.  H.  Ward  was 
seised  in  fee-simple,  were  limited  after  her  decease,  and  in 
default  of  issue  of  the  marriage,  ^^  to  the  use  of  such  person 
or  persons,  for  such  estate  and  estates,  upon  such  trusts,  and 
to  and  for  such  ends,  intents,  and  purposes,  as  she  the  said 
L.  H.  Ward,  whether  covert  or  sole,  and  notwithstanding  her 
then  intended  or  any  future  coverture,  by  her  last  will  and 
testament,  in  writing,  or  by  any  writing  purporting  to  be,  or 
in  the  nature  of,  her  last  wiU  and  testament,  or  by  any  codi- 
cil or  codicils  thereto,  to  be  by  her  signed,  sealed,  and 
published  in  the  presence  of,  and  attested  by,  three  or  more 
credible  witnesses,  should  give,  devise,  direct,  limit,  or  ap- 
point ;  and  for  want  of  such  gift,  &c.,  to  the  use  of  the  said 
L.  H.  Ward,  her  heirs  and  assigns  for  ever :  "  that  the  said 
marriage  between  L.  H.  Ward  and  W.  A.  Skynner  was  duly 
solemnized  the  6th  of  December,  1787  :  that  the  said  L.  H. 
Ward  or  Skynner  died  the  80th  September,  1789,  in  the  life- 
time of  her  said  husband,  without  leaving  any  issue  of  the 
marriage,  but  leaving  Benjamin  Ward  her  uncle  and  heir-at- 
law  surviving,  and  also  leaving  an  instrument  in  writing, 
which  was  partly  as  follows : 

(a)  4  Ad.  &  El.  1;  6  Nev.  &  M.  269. 
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"  I,  Lydia  Henning  Skynner,  wife  of  W.  A.  Skynner,  Esq., 
of,  &c.,  do  publish  and  declare  this  to  be  my  last  will  and 
testament.  I  appoint  my  beloved  husband  W.  A.  Skynner 
my  executor,  and  my  beloved  mother,  Lydia  Ward,  executrix 
with  him.  I  give  to  my  beloved  mother  for  her  nat- 
ural life,  the  rents,  &c.,  of  the  messui^e,  *  &c.,  and  *  842 
hereditaments  at  Etwall,  &c.,  in  the  county  of  Derby, 
and  after  her  death  to  go  to  my  beloved  husband  W.  A. 
Skynner,  his  heirs,  &o.,  for  ever.''  The  instrument,  after  dis- 
posing of  certain  stocks,  proceeded  thus :  ^^  And  as  to  all  the 
rest  and  residue  of  my  estates,  real  and  personal,  whatsoever 
and  wheresoever,  &c.,  I  give,  devise,  and  bequeath  the  same, 
and  every  part  and  parcel  thereof,  unto  my  beloved  husband 
W.  A.  Skynner,  his  heirs,  executors,  administrators,  and  as- 
signs, absolutely  for  ever,  &c.  I  declare  this  only  to  be  my 
last  will  and  testament :  In  witness  whereof  I  have,  to  this 
my  last  will  and  testament,  contained  in  one  sheet,  set  my 
hand  and  seal,  the  12th  day  of  September,  in  the  year  of  our 
Lord  1789." 

**  Witness :  Lydia  Henninq  Sktk^eb  (l.  s.). 

'*  Charles  Ball, 

^^Eliz.  Ball, 

"Ann  Ball." 

(The  instrument  did  not  at  all  refer  to  the  power  of  ap- 
pointment.) 

By  the  special  verdict  it  was  further  found  that  the  said 
instrument  in  writing,  purporting  to  be  the  last  will  and  tes- 
tament of  the  said  L.  H.  Skynner,  was  signed,  sealed,  and 
published  by  her  in  the  presence  of  the  said  C.  Ball,  E.  Ball, 
and  A.  Ball,  and  attested  by  them,  and  their  attestation  was 
in  manner  and  form  as  appears  on  the  said  instrument :  that 
the  said  B.  Ward,  the  uncle  and  heir-at-law  of  the  said  L.  H. 
Skynner,  also  departed  this  life  in  August,  1790,  having  by 
his  will  devised  his  estates,  real  and  personal,  to  his  nephew 
Benjamin  Spilsbury,  since  deceased,  of  whom  Francis  Ward 
Spilsbury,  one  of  the  lessors  of  the  defendant  in  error, 
is  the  eldest  son  *  and  heir-at-law,  and  the  other  lessor  *  843 
of  the  defendant  in  error  is  now  the  heir-at-law  of  the 
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said  L.  H.  Skynner :  that  the  said  W.  A.  Skynner  departed 
this  life  in  February,  1888  ;  and  the  plaintifEs  in  error  claim 
title  under  him. 

The  judgment  of  the  Court  of  King's  Bench  having  been 
entered  on  this  yerdict,  a  writ  of  error  was  brought  thereon 
in  the  Exchequer  Chamber,  where  the  same  was  argued  in 
1837 ;  and  the  judgment  of  the  Kill's  Bench  was  reversed  in 
1839,  by  a  majority  of  four  to  three  Judges,  (a) 

SKYNNER  V.  SPILSBURT. 

The  present  ^mrit  of  error  was  broi:^ht  to  reverse  that 
judgment.  Another  writ  of  error  was  brought  at  the  same 
time,  to  reverse  a  like  judgment,  in  an  ejectment  brought  by 
the  same  defendant  in  error,  on  demise  of  the  same  persons, 
to  recover  other  lands  comprised  in  the  same  marriage  settle- 
ment, and  appointed  by  the  said  instrument,  by  L.  H.  Ward. 

The  only  question  in  both  cases  —  which  came  to  be 
argued  together  —  was,  whether  the  said  instrument  was  so 
executed  and  attested  as  to  satisfy  the  terms  of  the  power 
reserved  to  L.  H.  Ward  in  the  settlement.  The  common- 
law  Judges  (herein  after  mentioned)  were  present  at  the 
arguments  on  the  11th,  12th,  and  20th  of  May,  and  19th  of 
June,  1842. 

Mr.  Pemberton  and  the  Solicitor -O-enerdl^  for  the  plaintifb 

in  error  in  both  cases,  argued  generally  (6)   that  the 

*  844    conditions  and  forms  prescribed  for  the  exercise  *  of 

the  power  given  by  the  marriage  settlement  were  duly 

complied  with,  by  the  executing  and  attesting  of  the  will  of 

the  donee  of  the  power  in  the  manner  found  by  the  special 

(o)  9  Ad,  &  El.  036;  1  Perry  &  Dar.  S70. 

(6)  The  full  reports,  before  referred  to,  of  the  judgments  in  the  Courts 
below,  and  the  full  statements  of  the  opinions  of  the  Judges  that  here 
follow,  render  it  unnecessary  to  report  the  arguments  of  Counsel  on  this 
occasion  :  those  for  the  plaintiffs  in  error  are  comprised  in  the  opinions 
given  by  Lord  Chief  Justice  Tindal,  Mr.  Baron  Gurnet,  and  Justices 
Williams,  Coleridge,  Erskike,  Maule,  and  Wightman.  The  argu- 
ments for  the  defendant  in  error  are  contiuned  in  the  opinions  delivered 
by  Barons  Alderson ,  Parks,  and  Rolfb,  and  Mr.  Justice  Pattxson. 
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yerdict ;  for  that  Lydia  Henning  Skynner  eig^ed,  sealed,  and 
published  her  last  will  and  testament  in  the  presence  of  three 
credible  witnesses  ;  and  all  that  appeared  on  the  face  of  the 

instrument  itself. 

Hie  Attorney^  General  and  Mr.  Beihell^  for  the  defendants 
in  error,  contended  that  the  power  authorizing  Mrs.  Skynner 
to  dispose  of  the  property  by  her  will,  required  not  only  that 
it  should  be  signed,  sealed,  and  published  in  the  presence  of 
three  witnesses  or  more,  but  also  that  the  several  facts  of 
signing,  sealing,  and  publishing  of  it  should  be  attested  by 
the  witnesses ;  and  there  was  no  attestation  or  due  publica- 
tion of  the  instrument  in  question. 

The  following  cases  were  cited  and  commented  on :  Hands 
V.  JameM^  (a)  Croft  v.  Paiwlet^(V)  Briee  v.  Smithy  (<?)  Jf '  Qt^en 
V.  Farquhar^  (rf)  Wright  v.  Wakefard^  (e)  Doe  y.  Peachy  (jg) 
Wright  v.  Barlow^  (K)  Doe  ▼.  Pearee^  (t)  Moodie  v.  Beidy  (k) 
Stanhope  ▼.  Keir^  (I)  Butler  y.  Burtt^  (m)  Ward  v,  8mft^  (n) 
Hougham  y.  Sandys^  (ci)  Simeon  v.  Simeon^  (jp)  Lempriere 
y.  Valpg^  (q)  Ourteis  y.  Kenriekj  (r)  Maekenley  y.  Sison^  («) 
Brook  V.  WUeon^  (f)  Waterman  y.  Smithy  (u)  Allen  v.  Brad-- 
ehaw.  (v) 

*  AH  these  cases  will  be  found  again  cited,  and  their   *  846 
application  explained,  in  the  subjoined  opinions  of  the 
learned  Judges. 

At  the  close  of  the  arguments,  the  following  question  was 
put  to  the  learned  Judges :  **  Was  the  power  given  to  the 

(a)  Comyii8*8  Bep.  531.  (b)  Stnuige,  1100. 

(c)  Willes'B  Rep.  1.  (d)  11  Yes.  467. 

(0  17  Yes.  454;  4  Taunt.  213.      (g)  2U.  k  SeL576. 

(h)  8  M.  ft  Sel.  612.  (t5  6  Tamit  402. 

(k)  1  Msdd.  616;  7  Tatmt.  865.    (Q  2  Sim.  &  Sia.  87. 

(m)  Cited  in  4  Ad.  ft  EL  16;  6  Ner.  ft  M.  281,  n. 

(n)  8  Tyrw.  122;  1  Cr.  ft  M.  171. 

(o)  2  Sim.  96.  (p)  4  Sim.  666. 

Iq)  5  Sim.  108.  (r)  8  M.  ft  W.  461. 

(0  8  Sim.  561.  (0  6  M.  ft  W.  473. 

(u)  9  Sim.  629.  (v)  1  Curt.  Eoo.  Rep.  110. 
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testatrix,  Lydia  Henning  Ward,  by  the  settlement  of  the  4th 
and  5th  days  of  December,  1787,  set  forth  in  the  special  yer- 
dict,  duly  and  effectually  executed  by  her  will,  dated  12th  of 
December,  1789,  as  stated  in  the  said  verdict  ?  " 

The  Judges  desiring  time  to  consider  the  question,  the  fur- 
ther consideration  of  the  causes  was  postponed. 

June  19. 

The  Judges  again  attended  on  the  19th  of  June,  1843,  to 
deliver  their  answers  to  the  above  question;  and  the  Lord 
Chancellor  having  acquainted  the  House  that  they  differed  in 
their  opinions,  it  was  ordered  that  they  deliver  their  opinions 
seriatim^  with  their  reasons. 

Opinion,  of  the        ^B.   JUSTICE    WlOHTMAN.  —  My  Lords,   Upon 

jadees.  f^Y^Q  question  referred  by  your  Lordships  to  the 

consideration  of  the  Judges,  whether  the  will  of  Lydia  Hen- 
ning Skynner,  stated  in  the  special  verdict,  is  or  is  not  a 
good  execution  of  the  power  contained  in  her  marriage  set- 
tlement, I  am  of  opinion  that  it  is. 

By  the  power  she  is  enabled  to  devise  by  her  last  will  and 
testament,  or  any  writing  purporting  to  be  such,  ^*  to  be  by 
her  signed,  sealed,  and  published  in  the  presence  of,  and 
attested  by,  three  or  more  credible  witnesses."  An  instru- 
ment in  writing,  purporting  to  be  the  last  will  and  testament 
of  Lydia  Henning  Skynner,  was,  in  fact,  signed,  sealed,  and 
published  by  her  in  the  presence  of  three  witnesses,  and  was 
attested  by  them,  by  writing  their  names  under  the  word 

"  witness." 
*  846  *  The  power  does  not  require  any  form  of  attesta- 
tion, but  only  that  the  instrument  should  be  attested 
by  three  witnesses,  in  whose  presence  it  should  be  signed, 
sealed,  and  published  by  the  testatrix.  No  distinction  can,  I 
think,  be  drawn  between  the  words  *^  witness"  and  ^^  attest;" 
nor  does  it  appear  to  me  that  it  would  have  made  any  differ- 
ence if,  instead  of  the  words  ^^  in  the  presence  of  and  attested 
by  three*  or  more  witnesses,"  the  expression  had  been  ''in  the 
presence  of  and  witnessed  by  three  or  more  witnesses  ;  "  and 
the  case  may  be  considered  the  same  as  if,  instead  of  the  word 
[298] 


BURDBTT  V.  8PILSBURY,   ETC.  ♦846 

^^  witness,"  written  over  the  names  of  the  three  persons  sub- 
scribing, the  words  had  been  ^^  attested  by  "  those  three  per- 
sons. The  power,  then,  is  literally  complied  with  in  its  terms 
by  the  instrument  in  question  ;  it  does  purport  to  be  the  last 
will  and  testament  of  Lydia  Henning  Skynner ;  it  was  signed, 
sealed,  and  published  by  her  in  the  presence  of  three  wit- 
nesses, and  the  three  witnesses  did  attest  the  instrument  by 
subscribing  their  names  to  it  as  such. 

But  it  is  said  that  when  the  power  required  the  instrument 
to  be  attested  by  three  witnesses,  in  whose  presence  the  tes- 
tatrix was  to  sign,  seal,  and  publish  it,  more  was  necessary  to 
fulfil  that  requisition  than  that  they  should  merely  write  their 
names  as  witnesses.  The  power  requires  them  to  be  witnesses 
of  three  things,  —  signing,  sealing,  and  publication  ;  and  it  is 
said  that  the  grantor  of  the  power  intended,  when  he  required 
the  will  to  be  made  in  a  certain  manner,  in  the  presence  of 
three  witnesses,  and  to  be  attested  by  them,  that,  to  fulfil 
that  requisition  of  the  power  which  requires  the  attestation 
of  three  witnesses,  they  ought  in  terms  to  mention  that  they 
did  witness  the  performance  of  the  three  things  required  to 
be  done  by  the  testatrix ;  and  that  the  merely  signing 
their  *  names  as  witnesses  is  not  enough,  though  they  *  847 
did,  in  fact,  see  all  the  formalities  performed. 

Independently  of  particular  authorities  to  which  I  shall 
presently  allude,  it  appears  to  me  that  this  objection  is  not 
well  founded.  The  power  requires  that  the  instrument  should 
be  signed,  sealed,  and  published  by  the  testatrix  in  the  pres- 
ence of  three  witnesses,  and  that  they  should  attest  the  in- 
strument. No  form  of  attestation  would  have  dispensed  with 
the  necessity,  for  the  first  thirty  years,  of  calling  one  of  the 
subscribing  witnesses,  if  any  were  alive  or  in  a  situation  to  be 
called,  to  prove  that  the  formalities  required  by  the  power 
had  been  complied  with  ;  but  after  thirty  years  the  case  would 
rest  upon  the  presumption  arising  upon  the  production  of  the 
instrument  itself.  In  the  present  case  the  instrument  shows 
a  general  attestation  of  it  by  three  witnesses,  without  any 
statement  of  the  particular  facts  they  attested ;  but  they 
must  be  understood  to  have  attested  something,  and. to  ascer- 
tain what  that  is,  there  is  no  principle  of  law  nor  any  authoiv 
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ity,  of  which  I  am  aware,  that  prohibits  a  reference  to  the 
instrument  itself ;  and  if  we  look  at  the  instrument  for  infor- 
mation as  to  that  which  it  is  to  be  presumed  the  witnesses  did 
attest  or  witness,  what  do  we  find  ?  Upon  the  face  of  the 
instrument  which  the  witnesses  attest,  the  t^estatrix  says :  ^^  I 
do  publish  and  declare  this  to  be  my  last  will  and  testament : 
in  witness  whereof  I  have  set  my  hand  and  seal  to  this  my 
last  will  and  testament ;  "  and  then  follows  a  signature  and 
seal,  purporting  to  be  those  of  the  testatrix. 

Can  it  be  doubted  but  that  the  jury  might  presume  that 
the  witnesses,  who  do  not  specify  what  they  saw,  did  see  all 
that  done  which  on  the  face  of  the  instrument  appears 
*  848  to  have  been  done,  and  which  it  was  *  requisite  for  the 
testatrix  to  do  to  make  a  perfect  instrument  ?  But 
supposing  such  a  special  form  of  attestation  as  that  contended 
for  to  have  been  adopted,  it  would  not  have  varied  the  char- 
acter of  the  evidence  derived  £rom  the  terms  of  the  instru- 
ment and  the  general  attestation  of  the  witnesses ;  it  would 
but  have  raised  a  presumption  for  the  jury  that  they  did  wit- 
ness that  which  is  stated  in  the  attestation,  subject  to  any 
doubt  that  might  be  raised  as  to  whether  they  really  did 
witness  that  which  is  stated  in  the  written  attestation  or 
not. 

The  Statute  of  Frauds  requires  that  all  wills  of  lands 
should  be  signed  by  the  party  devising,  and  be  attested  and 
subscribed  in  the  presence  of  the  devisor  by  three  or  more 
witnesses ;  but  there  is  no  doubt  but  that  a  general  attes- 
tation would  satisfy  the  statute.  In  the  case  of  Hands  v. 
James^  (a)  it  was  decided  that,  where  all  the  witnesses  to  a 
will  were  dead,  and  it  did  not  appear  in  the  attestation  clause 
that  the  witnesses  set  their  names  in  the  presence  of  the  tes- 
tatrix, it  was  a  question  for  the  jury,  which  they  might 
determine  upon  circumstances,  whether  it  was  so  or  not ; 
and  the  Court,  in  coming  to  that  conclusion,  said  that  the 
witnesses  are  required  by  the  Statute  of  Frauds  to  set  their 
names  in  the  presence  of  the  testator,  but  that  the  statute 
does  not  Tequire  that  this  should  be  noticed  in  the  subscrip- 

(a)  Comyns,  631. 
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tion  of  the  witnesses ;  and  in  Croft  v.  Pawlet  (a)  it  was  held, 
upon  the  authority  of  HofndB  y .  JameB^  that  a  will  of  lands  may 
be  well  executed,  though  it  is  not  stated  in  the  attestation 
that  the  witnesses  signed  in  the  presence  of  the  testator. 
The  same  point  was  decided  in  Brice  v.  Smith,  (() 

Independently,  then,  of  express  authority,  and  upon  gen- 
eral principles,  and  with  reference  to  the  execution  of 
wills  under  the  Statute  of  Frauds,  the  terms  *  of  the  *  849 
power  appear  to  have  been  complied  with.  It  is,  how- 
ever, said,  that  whatever  may  be  the  literal  construction  to 
be  given  to  the  terms  of  the  power ;  whatever  may  really  have 
been  the  meaning  of  the  person  creating  the  power ;  whatever 
might  have  been  determined  had  this  question  arisen  now  for 
the  first  time,  there  is  a  series  of  decisions  following  and  rec- 
ognizing each  other  upon  this  very  point,  by  which  it  is  to  be 
considered  as  settled  and  determined  that  to  fulfil  such  a 
power  as  the  present,  there  must  be  a  formal  attestation  by 
the  witnesses,  showing  upon  the  face-  of  it  that  all  the  for- 
malities required  by  the  power  have  been  complied  with ; 
and  unless  these  cases  can  be  distinguished  from  the  present, 
I  should  certainly  not  venture  to  give  it  as  my  opinion  to 
your  Lordships  that,  as  the  law  stands  at  present,  the  power 
in  question  has  been  well  executed'. 

The  first  of  these  is  the  case  of  Wright  v.  Wakeford,  (jd) 
A  deed  contained  a  power  for  trustees,  by  consent  of  cestui 
que  trusts^  testified  by  writing  under  ihm  hands  and  seals, 
attested  by  two  or  more  credible  witnesses,  to  make  sale  of 
certain  lands ;  the  cestui  que  trusts  did  sign,  seal,  and  deliver 
a  deed  testifying  their  consent  to  a  sale,  in  the  presence  of 
two  witnesses,  but  the  attestation  was  in  terms  of  the  sealing 
and  delivery  only.  Upwards  of  twenty  years  afterwards  the 
witnesses  added  a  fresh  attestation  to  the  deed,  by  which  they 
attested  the  signature  also.  The  case  was  sent  by  the  Lord 
Chancellor  for  the  opinion  of  the  Court  of  Common  Pleas, 
and  three  of  the  Judges,  Justice  Heath,  Justice  Lawrence, 
and  Justice  Chambre,  held  that  the  power  of  sale  was  not 

(a)  Sir.  110§.  (h)  Willes,  1. 

(c)  17  Yes.  454,  and  4  Tatmt.  2ia. 
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well  executed,  by  reason  of  the  omission  of  any  mention  of 

*^  signing  "  in  the  first  attestation,  and  that  the  second  was  of 

no  avail  to  cure  the  defect  of  the  first.    Lord  Chief 

*  850    Justice  *  Mansfield  seems  to  have  considered  that  the 

first  attestation  was  sufficient,  and  that  the  witnesses 
must  be  understood  to  attest  the  signing,  but  that  at  all 
events  the  defect  (if  any)  was  cured  by  the  second.  The  de- 
cision, therefore,  was  that  of  the  three  Judges  I  have  named, 
who  state  the  ground  upon  which  they  determined  the  ques- 
tion thus :  ^^  As  a  question  of  law,  we  think  it  must  be  deter- 
mined by  the  true  construction  of  the  terms  of  the  attestation, 
to  which  it  appears  to  us  that  our  consideration  must  be  con- 
fined; and  we  do  not  think  that  the  signature  is  compre- 
hended in  the  words  made  use  of  in  the  attestation.''  The 
decision,  therefore,  turned  expressly  upon  the  special  form  of 
the  attestation,  by  which  the  witnesses  state  in  terms  what 
they  did  attest,  excluding  thereby  any  presumption  that  they 
witnessed  more  than  is  expressly  stated. 

The  effect  of  an  attestation  in  general  terms  to  a  deed, 
which  upon  the  face  of  it  imports  that  all  the  requisites  of  a 
power  have  been  pursued,  was  not,  and  indeed  could  not, 
properly  be  considered  in  the  case  of  Wright  v.  Wakeford^ 
which  was  decided  upon  a  principle  which  does  not  apply  to 
such  a  case  ;  and  I  have  been  unable  to  find  one  in  which  it 
has  been  held  that  a  general  attestation  is  insufficient  where 
upon  the  face  of  the  instrument  the  requisites  of  the  power 
appear  to  have  been  complied  with.  The  case  of  Doe  v. 
Peach  (^a)  was  determined  expressly  on  the  authority  of 
Wright  v.  Wakefard^  and  upon  facts  nearly  the  same;  the 
power  requiring  signing  as  well  as  sealing  and  delivering, 
and  there  being  a  special  attestation  of  sealing  and  deliver- 
ing only.  The  case  of  Wright  v.  Barlow  (i)  is  to  the  same 
effect:  the  power  required  signing  as  well  as  sealing,  and 

there  was  a  special  attestation  of  sealing  and  deliver- 

*  861    ing  only.    *  In  Moodie  v.  Reid^  (c)  the  power  required 

the  will  to  be  signed  and  published  by  the  testatrix  in 

(a)  2  M.  &  Sel.  576.  (()  3  M.  &  Sel.  612. 

(c)  1  Madd.  516;  7  Taunt.  855. 
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the  presence  of  and  attested  by  two  or  more  witnesses.  The 
attestation  in  that  case  was  general,  as  in  the  present ;  the 
word  *^  witness "  only  was  used,  as  in  this ;  but  there  was 
nothing  on  the  face  of  the  instrument  itself  to  indicate  that  it 
had  been  published ;  the  words  **  publish  and  declare  *'  are 
not  to  be  found  in  it,  and  nothing  more  appears  upon  the 
whole  instrument  than  that  it  was  signed.  In  the  case  of 
Stanhope  v.  Keir,  (a)  the  power  required  the  will  to  be  signed 
and  published  in  the  presence  of  and  attested  by  three  or 
more  witnesses.  The  attestation  was  general,  but  there  was 
nothing  on  the  face  of  the  instrument  to  show  that  it  had 
been  published,  though  it  had  been  signed.  In  Buller  v. 
Burtt^  (i)  the  power  required  the  deed  to  be  sealed  and  de- 
livered in  the  presence  of  and  attested  by  the  witnesses.  The 
attestation  was  general,  but  the  instrument  only  purported  to 
be  signed  and  sealed,  and  made  no  mention  of  delivery.  The 
cases  of  Moodie  v.  Reid^  Stanhope  v.  Keir^  and  Buller  v.  Burtty 
therefore  are  clearly  distinguishable  from  the  present,  and 
within  the  principle  of  the  other  cases,  as  the  witnesses  must 
be  taken  to  attest  no  more  than  they  appear  to  have  attested, 
either  by  reference  to  the  attestation  if  special,  or  to  the  in- 
strimient  itself  if  general.  The  case  of  Ward  v.  Swift^  (c) 
Which  is  one  of  the  latest  cases  upon  the  subject,  is  not  an 
authority  either  way :  the  power  required  that  the  will  should 
be  duly  executed  and  published  in  the  presence  of  witnesses, 
and  the  attestation  was  that  it  was  signed,  sealed,  and  de- 
livered as  the  last  will,  which  was  held  sufficient. 

*  Those  are  the  leading  authorities  upon  which  it  is  *  352 
contended  that  the  power  in  the  present  case  is  not 
well  executed,  and  that  there  ought  to  have  been  a  special 
attestation.  It  appears  to  me  that  they  are  all  distinguish- 
able upon  the  grounds  I  have  mentioned,  and  that  they  are 
not  authorities  to  show  that  a  general  attestation  to  an  in- 
strument, which  on  the  face  of  it  shows  that  the  formalities 
required  by  the  power  have  been  complied  with,  is  not  suffi- 
cient.   I  idiould  observe  here,  that  there  is  the  direct  author- 

(a)  2  Sim.  k  Stu.  37. 

(5)  ated  in  4  Ad.  &  £1.  16;  6  N.  &  M.  281,  n. 

(c)  1  Cr.  &  M.  171;  8  Tyrw.  122. 
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ity  of  Sir  J.  Leach,  in  the  case  of  Builer  y.  Burttj  that  where 
the  attestation  is  general,  as  in  this  case,  the  instrument  which 
is  attested  may  he  referred  to,  to  ascertain  from  it,  if  possible, 
what  it  was  that  the  witnesses  attested.  It  is  said,  however, 
that  this  could  only  be  available  on  the  presumption  that  the 
witnesses  read  the  instrument.  This  does  not  appear  to  me 
to  be  the  true  ground,  but  that,  as  the  witnesses  must  be  pre- 
sumed to  have  attended  to  witness  something,  and  as  their 
signature  as  witnesses  shows  that  they  did  witness  some- 
thing, the  deed  may  be  referred  to,  to  raise  a  presumption 
that  that  was  done  which  on  the  &ce  of  it  appears  to  have 
been  done. 

It  may  be  said,  however,  that  in  the  present  case  the  terms 
of  the  instrument,  if  referred  to,  raise  no  such  presumption, 
and  that  the  words  *'  I  do  publish  and  declare  this  to  be  my 
last  will  and  testament "  are  not  sufficient  to  raise  the  pre- 
sumption that  she  did  publish  and  declare  it.  The  power 
requires  that  she  should  publish  her  will  in  the  presence  of 
three  witnesses ;  there  are  three  witnesses  to  the  will,  and 
she  says  that  she  does  publish  it ;  surely  it  is  to  be  inferred 
that  she  did  that  which  she  says  she  did,  and  not  that  she 
merely  wrote  the  words,  without  doing  the  act  which  was 
essential  to  the  validity  of  the  will. 

*  863        *  In  conclusion,  I  may  add  that  aU  or  nearly  all  the 

learned  Judges,  who  in  the  previous  stages  of  this  case 
have  expressed  an  opinion  contrary  to  that  which  I  entertain, 
have  founded  their  judgment  on  the  case  of  Wright  v.  Wake- 
fordy  with  some  expression  of  regret  that  the  case  had  been 
so  decided ;  it  may  therefore  be  presumed  that,  but  for  that 
case  and  those  founded  upon  it,  they  would  have  been  of  a 
contrary  opinion.  Upon  the  whole,  it  appears  to  me  that 
those  cases  are  entirely  distinguishable  from  the  present,  and 
that  the  power  is  well  executed. 

Mr.  Baron  Rolfe.  —  The  question  in  this  case  is,  whether 
the  power  of  appointment  given  to  Lydia,  the  wife  of  William 
Augustus  Skynner,  by  her  marriage  settlement,  was  duly  exe- 
cuted by  her  will.  For  the  purpose  of  considering  that  ques- 
tion it  is  only  necessary,  so  far  as  relates  to  the  contents  of 
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the  will,  to  observe,  that  the  testatrix  declares  in  the  body  of 
the  instrument  that  she  publishes  it  as  her  last  will ;  secondly, 
that  by  it  she  disposes  of  all  her  real  estate ;  thirdly,  that  it 
purports  to  be  signed  and  sealed  by  her ;  and  lastly,  that  at 
the  foot  of  the  will  the  names  of  three  credible  persons  are 
written  under  the  word  *'  witness,"  but  without  any  form  of 
attestation.  The  will  contains  no  reference  to  the  power. 
The  verdict  finds,  that  in  fact  the  will  was  signed,  sealed, 
and  published  in  the  presence  of  the  three  persons  who  had  so 
signed  their  names  under  the  word  ^^  witness  ;  "  so  that  the 
only  point  to  be  considered  is  whether,  according  to  the  terms 
of  the  power,  it  is  necessary,  not  merely  that  the  testatrix 
should  sign,  seal,  and  publish  in  the  presence  of  three  cred- 
ible persons,  who  should  sign  their  names  as  witnesses,  but, 
further,  that  the  fact  of  that  having  been  done  should 
be  *  expressed  on  the  face  of  the  attestation.  If  the  *  854 
case  of  Wright  v.  Wak^ord  (a)  be  a  decision  which 
ought  to  be  considered  as  binding  on  this  House,  then  it  is 
clear  that  the  will  would  not  have  been  a  valid  execution  of 
the  power  if,  instead  of  the  word  **  witness,"  there  had  been 
the  words  '^  sealed  and  published  in  the  presence  of ; "  and  the 
first  point  to  be  considered  is,  whether  this  variation  in  the 
form  of  the  attestation,  t.«.,  the  use  of  the  general  word 
.^^  witness,"  instead  of  the  special  words  *^  sealed  and  pub- 
lished in  the  presence  of,"  makes  any  real  difference  in  prin- 
ciple. Whether  the  doctrine  involved  in  the  case  of  Wright 
V.  Wakeford  at  all  turns  on  the  point  of  the  attestation  being 
special  and  not  general,  I  am  of  opinion  that  it  does  not. 
The  principle  on  which  that  case  proceeded  was,  that  the 
power,  according  to  its  true  construction,  required  a  form  of 
attestation  expressing  that  the  parties  executing  the  instru- 
ment had  signed  as  well  as  sealed  in  the  presence  of  the  wit- 
nesses, that  is,  an  attestation  expressing  a  compliance  with  all 
the  acts  required  by  the  power.  This  is  stated  by  the  major- 
ity of  the  Judges  who  certified,  to  have  been  the  ground  on 
which  their  certificate  proceeded ;  and  because  the  attestation 
in  that  case  expresi^d  a  compliance  with  one  only  of  the  req- 

a 

(a)  17  Yes.  454,  and  4  Taimt.  218. 
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uisites  of  the  power,  namely,  sealing,  and  was  silent  as  to  the 
other,  namely,  signing,  therefore  they  held  that  the  attestation 
did  not  on  the  face  of  it  necessarily  import  a  compliance  with 
both  requisites,  and  was  therefore  bad.  Now,  here  there  is 
no  form  of  attestation  at  all ;  the  witnesses  merely  sign  their 
names  i^der  the  word  ^^  witness ;  "  and  the  argument  by 
which  the  present  case  is  attempted  to  be  distinguished 
from  Wright  v.  Wdkefard  is,  that  here  there  is  no  expresiio 
unitts  which  may  reasonably  lead  to  the  ezclu9io 
*  855  *  cdterius^  —  that,  as  nothing  is  expressed,  all  may 
fairly  be  presumed.  If  the  question  were,  what  was 
in  fact  done  at  the  time  of  the  execution,  whether  the  exe- 
cuting party  really  did  sign,  seal,  and  publish  in  the  presence 
of  those  persons  who  have  subscribed  their  names  as  wit- 
nesses, the  distinction  might  perhaps  be  of  great  importance ; 
but  the  question,  when  it  is  attempted  to  distinguish  this  case 
from  WrigJU  v.  Wakeford^  is  not  what  in  fact  was  done  at 
the  time  of  the  execution,  but  what  the  attestation  neces- 
sarily imports  to  have  been  done.  Looking  at  the  question 
in  this  point  of  view,  it  seems  to  me  just  as  impossible  to  say 
of  a  general  as  of  a  special  attestation,  that  it  necessarily  im- 
ports a  compliance  with  all  the  terms  of  the  power.  I  am, 
therefore,  of  opinion  that  the  present  case  cannot  be  success^ 
fully  distinguished  from  Wright  v.  Wakeford.  If  that  be  so, 
it  remains  to  consider  whether  that  case  is  or  is  not  one  which 
your  Lordships  ought  to  treat  as  binding  on  this  House  as  the 
ultimate  Court  of  appeal. 

Now,  the  certificate  in  Wright  v.  Wakeford  was  given,  it  is 
to  be  observed,  in  Hilary  term,  1812,  being  above  thirty  years 
before  it  has  been  called  in  question  in  this  House,  and  above 
twenty  years  before  the  present  ejectments  were  brought.  It 
was  a  certificate  of  three  most  eminent  Judges  delivering  an 
opinion,  differing,  it  is  true,  from  that  of  Sir  Jambs  Mans- 
field, but  concurrmg,  I  think  it  must  be  considered,  with 
that  of  Lord  Eldon.  It  is  true  that  we  have  no  report  of 
what  was  done  by  the  Court  of  Chancery  on  t^ie  return  of 
the  certificate,  and  it  must  be  admitted  that  the  mere  refusal 
to  decree  a  specific  performance  in  such  case  would  certainly 
not  of  itself  conclusively  show  Lord  Eldon's  view  of  the 
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law ;  but  it  is  difficult  to  read  the  repcHrt  of  his  judgment, 
when  he  directed  the  opinion  of  the  Court  of  King's 

*  Bench  to  be  taken,  without  believing  that  his  mind  *  856 
then  strongly  leaned  towards  the  view  of  the  law 
afterwards  adopted  by  Mr.  Justice  Heath,  Mr.  Justice  Law- 
rence, and  Mr.  Justice  Chambre;  besides.  Lord  Eldon  held 
the  Great  Seal  for  more  than  fifteen  years  after  the  certificate 
was  given,  and  if  he  had  not  considered  it  as  correctly  laying 
down  the  law,  it  is  difficult  to  believe  that  he  would  not, 
either  during  the  progress  through  Parliament  of  the  retro- 
spective Act  to  which  it  gave  rise,  or  on  some  occasion  either 
in  the  Court  of  Chancery  or  in  this  House,  have  expressed 
his  doubts  on  the  subject;  more  especially  considering  the 
great  respect  and  deference  which  Lord  Eldon  always  ex- 
pressed towards  Sir  Jambs  Mansfield,  whose  opinion  was 
opposed  to  that  of  the  three  Judges.  With  a  judgment, 
then,  proceeding  from  such  Judges,  and  thus  sanctioned,  it  is 
impossible  not  to  feel  the  very  strong  probability  that  sales 
and  purchases  may  have  been  made,  and  titles  have  been 
accepted  and  rejected^  for  a  period  now  exceeding  a  quarter 
of  a  century,  on  the  faith  of  the  law  being  such  as  the  case  of 
Wright  v.  Wakeford  stated  it  to  be ;  and  though  such  con- 
siderations are  not  necessarily  binding,  like  an  Act  of  Par-* 
liament,  yet  they  have  in  doubtful  cases,  like  the  practice  of 
conveyancers,  been  always  treated  as  of  great  weight  in  ascer- 
taining what  the  law  is. 

Now,  with  reference  to  the  present  question,  there  has 
been  not  only  an  acquiescence  in  the  case  of  Wright  v.  Wake^ 
ford^  and  it  must  be  presumed  a  practice  among  conveyancers 
conformable  to  it,  for  a  period  of  more  than  thirty  years ;  but 
there  has  been  also  a  long  string  of  cases  recognizing  it  as 
settled  law,  following  it  where  the  facts  have  been  the  same, 
and  distinguishing  it  where  they  have  been  different. 

The  first  case  which  occurred  on  this  point  after  the 

*  decision  of  Wright  v.  Wakefield^  was  Doe  v.  Peach,  (a)    *  357 
There  the  terms  of  the  power  and  the  form  of  the  at-  • 
testation  were  substantially  the  same  as  in  Wright  v.  Wakeford. 

(a)  3  M.  &  Sd.  676. 
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The  Court  of  King's  Bench  took  time  to  consider  their  judg- 
ment, expressly  with  the  view  of  deciding  between  the  con- 
flicting opinions  of  the  Chief  Justice  and  the  other  Judges  of 
the  Court  of  Common  Pleas;  and  after  deliberation.  Lord 
Ellenborough,  in  pronouncing  the  judgment  of  the  Court  of 
King's  Bench,  expressed  his  concurrence  with  the  doctrine 
laid  down  in  the  certificate  of  the  three  Judges,  and  stated 
the  true  principle  to  be  that  the  attestation  must  be  coexten- 
sive with  the  things  required  to  be  done.  This  decision  was 
in  Easter  term,  1814 ;  and  when  the  same  question  was  again 
attempted  to  be  argued  in  the  case  of  Wright  v.  Barlow  (a) 
in  Hilary  term,  1815,  and  in  Doe  v.  Pearce  (J)  in  Michaelmas 
term,  1815,  Lord  Ellenborough  (in  the  former)  and  Chief 
Justice  GiBBS  (in  the  latter)  said  they  considered  the  ques- 
tion as  settled  by  the  preceding  decisions. 

Two  years  afterwards  the  same  question  arose  in  the  case 
of  Moodie  v.  Reid^(c)  which  was  a  case  from  Chancery. 
The  power  there  was  to  appoint  by  any  will  signed  and  pub- 
lished in  the  presence  of  and  attested  by  two  or  more  credi- 
ble witnesses ;  the  will  was  attested  by  two  witnesses ;  in  the 
testimonium  clause  the  testatrix  says  that  ^Hhese  bequests 
are  signed  by  me,"  but  there  was  no  clause  of  attestation, 
except  the  word  '^  witness  "  preceding  the  names  of  the  wit- 
nesses. Chief  Justice  Gibbs  stated  (whether  quite  accurately 
is  not  now  the  question)  that  this  was  clearly  a  good  attesta- 
tion of  the  signing,  but  added,  that  th,e  question  was,  whether 

by  attesting  the  signing  the  witnesses  also  attested  the 
*358    publication.    Now,  it  *  appeared  clearly  in  that  case 

that  the  testatrix  in  fact  signed  the  will  in  the  pres- 
ence of  the  two  witnesses,  and  at  the  time  of  doing  so  made 
use  of  expressions  indicating  that  the  instrument  was  her 
will.  This,  I  conceive,  was  clearly  a  publication ;  and  the 
doubt,  therefore,  must  have  been,  not  whether  the  will  was 
in  fact  published  but  whether  the  attestation  sufQciently  ex- 
pressed that  it  had  been  published  in  the  presence  of  the 
witnesses.  The  Court,  after  taking  time  to  consider,  certified 
against  the  validity  of  the  execution,  on  the  ground,  mani- 

(a)  8  M.  &  Sel.  512.  (b)  6  Taunt.  402. 

(c)  1  Madd.  516;  7  Taunt.  855. 
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festly,  of  the  insufficiency  of  the  attestation,  adopting  to  its 
full  extent  the  principle  of  the  previous  cases. 

The  next  reported  case  in  which  this  principle  was  acted 
on  was  Stanhope  v.  Keir^  (a)  where  Sir  J.  Leach  held  that  a 
power  to  appoint  by  a  will  signed  and  published  in  the  pres- 
ence of  and  attested  by  two  credible  witnesses,  was  ill  exe- 
cuted by  a  will  in  which  the  attestation  did  not  extend  to 
the  publication ;  and  in  Buller  v.  Burtt^  (i)  the  same  learned 
Judge  held,  on  the  same  ground,  that  where  the  power  was 
to  appoint  by  a  deed  signed,  sealed,  and  delivered  in  the 
presence  of  and  attested  by  two  witnesses,  the  appointment 
was  bad  by  reason  of  the  attestation  not  extending  to  de- 
livery. It  is  true,  that  in  that  case  his  Honor  is  reported  to 
have  held,  that  where  the  form  of  attestation  is  general  the 
witnesses  must  be  taken  to  attest  all  which  is  stated  in  the 
body  of  the  deed  to  be  done  in  their  presence ;  and,  conse- 
quently, that  if  in  the  body  of  the  deed  the  instrument  had 
been  stated  to  have  been  delivered,  as  well  as  signed  and 
sealed,  in  the  presence  of  the  witnesses,  he  should  have  held 
the  power  well  executed.  That  opinion,  however,  was  not 
necessary  in  order  to  support  the  judgment ;  it  was, 
therefore,  extra-judicial,  and,  as  I  humbly  *  conceive,  *  369 
altogether  erroneous,  assuming,  as  it  does,  contrary 
to  every  day's  experience,  that  the  contents  of  the  deeds 
are  known  to  the  witnesses.  In  the  case  of  Sougham  v. 
Sanclt/8y  (o)  a  question  arose  as  to  the  application  of  the  re- 
trospective Act  (54  Geo.  3,  c.  168)  in  that  particular  case. 
The  facts  there  are  not  applicable  to  the  present,  but  the  case 
is  so  far  important  as  affording  an  additional  recognition  of  the 
general  doctrine.  These  cases  were  followed  by  several 
others  in  which  the  question  arose,  whether,  when  the  power 
required  a  will  signed  and  published  in  the  presence  of  and 
attested  by  three  witnesses,  the  attestation  was  good,  ex- 
pressing the  will  to  have  been  signed  and  delivered  in  the 
presence  of  and  attested  by  the  three  witnesses ;  —  whether, 
in  short,  delivery  under  such  circumstances  was  not  the  same 

(a)  2  Sim.  &  Stu.  87. 

(b)  Cited  in  4  Ad.  &  £1.  15;  6  N.  &  M.  281. 

(c)  2  Sim.  95. 
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thing  as  publication.  His  Honor  the  yice-Chancellor,  in 
Simeon  v.  Simeon  (a)  and  in  Lempriere  v,  Valpy^  (V)  held 
that  it  was ;  and  the  same  thing  was  decided  by  the  Court  of 
Exchequer  in  Ward  v.  Swift^  (jc)  and  Curtei»  v.  Kenrick.  (d) 
These  decisions  evidently  left  the  general  question  untouched. 
The  principle  is  not  that  the  words  of  the  attestation  must 
be  the  same  as  those  of  the  power,  but  that  they  must  neces- 
sarily import  a  compliance  with  all  the  requisites  of  the 
power ;  and  when  once  it  was  decided,  as  a  matter  of  con- 
struction, that  delivery  means  the  same  thing  as  publication, 
the  consequence  necessarily  followed  that  the  powers  in  those 
oases  were  well  executed.  In  the  more  recent  case  of  Ma<y 
hinley  v.  Sison^  (jt)  his  Honor  the  Vice-Chancellor  decided  in 
favour  of  the  appointment,  on  similar  grounds.  Whether  it 
is  quite  clear  that  the  words  of  attestation  there  used 
*  860  did  *  necessarily  import  publication  may,  perhaps,  ad- 
mit of  doubt,  but  it  is  sufficient  that  such  was  the 
ground  on  which  the  judgment  rested.  The  only  remaining 
case  is  that  of  Waterman  v.  Smithy  (^g)  decided  by  the  Vice- 
Chancellor  so  lately  as  the  year  1840.  There  the  only  ques- 
tion was  as  to  the  validity  of  an  appointment  made  under 
circumstances  exactly  the  same  as  those  which  existed  in 
Wright  v.  Wakeford.  His  Honor  treated  that  case  as  estab- 
lished law,  and  would  not  hear  the  counsel  who  were  to  have 
argued  in  support  of  it*  The  property  in  question  in  that 
case  was  administered  on  the  assumption  of  the  law  being 
such  as  was  laid  down  in  Wright  v.  Wakefordy  and  there  can 
be  no  doubt  but  that  in  other  unreported  cases  the  samq 
principle  has  been  acted  on.  Such  being  the  uniform  current 
of  the  authorities  during  a  period  of  more  than  thirty  years, 
and  the  rule  itself  being  one  which  results  naturally  from  the 
language  of  the  power,  19  easily  intelligible,  and  well  calcu- 
lated to  secure  accuracy  in  carrying  out  the  intentions  of 
those  by  whom  powers  are  given,  I  see  no  reason  to  think 
that  it  was  not  well  laid  down  at  first,  and  still  less  to  think 

(a)  4  Sim.  558.  (h)  5  Sim.  108. 

(c)  3  Tyrw.  122;  1  Cr.  &  M.  171. 
{d)  3  M.  &  W.  461.  (e)  S  Sim.  561. 

{jg)  9  Sim.  629. 
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that  it  ought  now  to  be  departed  from ;  and  I  beg  leave* 
therefore,  in  answer  to  your  Lordships'  question,  to  say  that 
in  my  opinion  the  power  in  question  was  not  duly  executed. 

Mr.  Justice  Maule.  —  My  Lords,  I  am  of  opinion  that  the 
power  was  well  executed.  All  that  is  required  to  make  a 
good  execution  by  will  is,  that  the  will  should  be  in  writing, 
signed,  sealed,  and  published  in  the  presence  of  and  attested  by 
three  credible  witnesses.  The  jury  have  found  that  the  will 
was  signed,  sealed,  and  publishedin  the  presence  of 
three  *  persons  whom  it  names,  and  that  it  was  attested  *  361 
by  them  in  the  manner  which  appears  in  the  instru- 
ment, which  is  by  writing  theur  names  under  the  word  "  wit- 
nesses."  The  will  on  the  face  of  it  professes  to  be  signed, 
sealed,  and  published.  Considering  this,  even  independently 
of  authority,  I  could  feel  no  doubt  that  the  will  was  a  good 
execution  of  the  power,  inasmuch  as  it  is  signed,  sealed,  and 
published  in  the  presence  of,  and  attested  by  three  witnesses, 
which  are  all  the  conditions  imposed  by  the  instrument  confer- 
ring  the  power ;  for  I  cannot  doubt  that  the  substantive  to 
which  the  participle  ^*  attested  "  is  to  be  referred,  is  the  will, 
which  is  mentioned;  not  signature,  execution,  &c.,  which 
are  not  mentioned.  If  that  be  otherwise,  it  will  be  necessary, 
when  a  party  creating  a  power  means  that  the  will  shall  be 
attested,  to  state  that  the  power  must  be  executed  by  will 
signed,  by  will  sealed,  by  will  published,  and  by  will  attested. 
It  is,  then,  as  much  violence  to  language  to  consider  signa- 
ture, &c.,  to  be  the  substantive  to  which  **  attested  "  is  to  be 
applied,  as  it  would  be  to  consider  signature  to  be  that  to 
which  seal  is  to  be  applied ;  and  it  requires  that  the  signature 
should  be  sealed,  in  order  to  a  good  execution. 

With  regard  to  the  decbions  in  which  executions  have 
been  held  defective ;  there  is  no  case  that  has  decided  that  a 
will  purporting  on  the  face  of  it  to  be  duly  executed  and  at* 
tested  generally,  is  a  bad  execution  of  such  a  power  as  this ; 
and  therefore  none  requiring  this  execution  to  be  so  held.  The 
use  of  such  restrictions  as  these  in  this  power  is  to  secure 
due  deliberation  and  solemnity  in  the  execution :  that  of  re- 
quiring attesting  witnesses  is  further  to  have  certain  known 
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persons,  who  may  be  called  when  the  execution  of  the  deed 
shall  be  to  be  proved.   All  these  advantages  are  secured 

*  362    by  such  an  execution  as  the  *  present.    A  rule  requir- 

ing any  thing  further  is  merely  arbitrary,  and  ought  not 
to  be  extended. 

Mr.  Justice  Erseine.  —  My  Lords,  in  answer  to  your 
Lordships'  question,  I  have  to  state  my  opinion  that  the  power 
given  to  the  testatrix  was  duly  and  e£Fectually  executed  by 
her  will.  By  the  deed  of  settlement  conferring  the  power  it 
was  required  that  the  appointment  should  be  by  will,  to  be 
by  her  signed,  sealed,  and  published  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses.  The  special 
verdict  expressly  finds  that  the  will  in  question  was  signed, 
sealed,  and  published  by  the  testatrix  in  the  presence  of  three 
witnesses,  and  attested  by  them ;  and  the  only  question  raised 
in  the  argument  was,  whether  the  attestation  which  is  set 
out  in  the  special  verdict  was  sufficient.  The  attestation  in 
form  is  by  the  witnesses  affixing  their  signatures  to  the  word 
"  witness,"  under  the  signature  and  seal  of  the  testatrix ; 
and  the  objection  to  this  form  of  attestation  is,  that  it  does 
not  specify  of  what  the  persons  signing  were  witnesses, 
whereas  it  is  said  that  by  the  decided  cases  it  had  been  held 
that  it  should  appear  upon  the  face  of  the  memorandum  of 
attestation  that  the  will  had  been  executed  with  all  the  for- 
malities  required  by  the  settlement  conferring  the  power. 

Before  I  proceed  to  examine  the  several  authorities  cited 
in  support  of  this  position,  I  would  remind  your  Lordships  that, 
although  in  the  case  of  a  common  bond  or  deed  the  execu- 
tion must  be  by  sealing  and  delivering  the  instrument,  and 
although  in  most  instances  the  attesting  witnesses  sign  their 
names  under  a  memorandum  that  the  deed  was  sealed  and 
delivered  in  their  presence,  yet,  in  point  of  law,  a  person 
who  has  signed  his  name  to  the  woi*d  '^  witness  "  is  consid- 
ered as  much  the  attesting  witness  to  the  instrument 

*  863    *  as  if  he  had  signed  the  more  formal  attestation.    So 

also,  although  by  the  Statute  of  Frauds  the  legislature 
required  that  all  devises  of  lands  should  be  attested  and  sub- 
scribed, in  the  presence  of  the  devisor,  by  three  or  more 
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credible  witnesses,  it  has  always  been  held  that  a  devise  of 
land  was  well  attested  by  the  witnesses  subscribing  their 
names  to  the  word  **  witness/'  as  in  the  case  now  under  dis- 
cussion. From  this,  it  is  clear  that  in  general  the  execution 
of  an  instrument  may  be  well  attested,  although  the  memo- 
randum of  attestation  does  not  specify  the  acts  that  were 
necessary  to  make  the  execution  effectual  and  perfect.  In 
what  respect  then  did  a  devise  of  land,  made  before  the  late 
statute  of  her  present  Majesty  (1  Vict.  c.  26),  in  execution 
of  a  power,  vary  from  any  other  devise  of  land?  In  this 
respect  only,  that  its  execution  must  have  been  attended  with 
all  the  formalities  prescribed  by  the  donor  of  the  power,  as 
well  as  with  those  prescribed  by  the  Statute  of  Frauds;  and 
therefore  if  the  donor  of  the  power  had  required  that  the  mem- 
orandum of  attestation  should  be  in  a  specific  form,  a  general 
attestation  like  that  under  discussion  would  have  been  in- 
sufficient. But  the  donor  of  the  power  has  not  in  this  case 
prescribed  any  particular  form  of  attestation,  and  therefore 
when  he  uses  the  term  *^  attested,"  he  must,  I  think,  be  taken 
to  use  it  in  its  ordinary  sense ;  and  we  have  seen  that  when 
taken  in  its  ordinary  sense,  both  as  applicable  to  deeds  and 
wills,  under  the  Statute  of  Frauds,  the  term  is  fully  satisfied 
by  the  witnesses  affixing  their  signature  to  the  word  ^*  wit- 
ness." Why,  then,  should  it  be  necessary  that  in  a  will 
made  in  execution  of  a  power  the  memorandum  of  attestation 
should  state  the  particulars  of  the  execution  ?  The  object  of 
the  attestation  is  in  both  cases  the  same ;  namely,  that 
the  *  persons  whose  interests  may  be  affected  by  the  *  864 
vKll  should  have  the  means  of  knowing  who  the  parties 
present  were,  and  of  ascertaining,  through  them,  whether  the 
requirements  of  the  statute  in  the  one  instance,  and  of  the 
power  in  the  other,  had  been  duly  complied  with ;  and  this 
purpose  is  as  well  answered  by  a  general  as  by  a  particular 
attestation.  And  that  no  sufficient  reason  etists  for  requiring 
in  such  cases  a  special  memorandum  of  attestation  may  be 
now  affirmed  without  presumption,  since  the  legislature  has 
thought  it  right  to  declare  that  no  form  of  attestation  shall 
for  the  future  be  necessary  to  render  valid  an  appointment 
by  will,  even  'though  the  donor  of  the  power  may  have  ex- 
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pressly  requii*ed  it.  As  the  donor  of  the  power,  therefore,  in 
this  case  has  not  required  any  special  attestation,  and  as  all 
that  he  has  required  is  found  to  have  been  performed,  I  can 
find  no  legal  principle  on  which  your  Lordships  should  be 
called  upon  to  declare  the  power  not  well  executed. 

But  it  has  been  argued,  that  it  is  too  late  now  to  inquire 
into  the  propriety  of  requiring  a  special  memorandum  of 
attestation  to  a  will  made  in  execution  of  a  power  before  the 
Statute  1  Vict.  c.  26,  because  a  long  series  of  decisions  has  es- 
tablished the  rule  that  the  memorandum  of  attestation  to  such 
a  will  must  expressly  specify  that  the  execution  was  attended 
with  all  the  formalities  required  by  the  instrument  conferring 
the  power.  It  will  be  necessary,  therefore,  to  examine  the 
cases  somewhat  in  detail,  that  your  Lordships  may  see  to 
what  extent  the  House,  by  affirming  the  judgment  of  the 
Court  of  King's  Bench  in  the  present  case,  will  in  effect 
overrule  the  decisions  in  former  cases. 

In  the  case  of  Wright  v.  Wakeford^  (a)  the  memo- 
*  865  randum  *  of  attestation  only  stated  that  the  deeds 
had  been  sealed  and  delivered  by  the  cestui  que  trusts^ 
and  omitted  to  state  that  they  had  been  also  signed  by  them. 
Upon  a  case  sent  by  Lord  Eldok  to  the  Court  of  Common 
Pleas,  the  three  puisne  Judges  of  that  Court  held,  in  opposi- 
tion to  the  opinion  of  Lord  C.  J.  Mansfield,  that  the  power 
of  sale  was  not  duly  and  effectually  executed  by  the  indent- 
ure so  attested ;  and  in  their  certificate  they  assume,  as  the 
foundation  of  their  judgment,  that  the  witnesses  must  be  con- 
sidered as  attesting  only  those  formalities  that  were  specified 
in  the  memorandum  of  attestation,  and  that  as  the  signatui'e 
of  the  cestui  que  trusts  was  not  comprehended  in  the  words 
made  use  of  in  the  attestation,  the  execution  of  the  power 
was  incomplete. 

Now  the  decision  might  be  supported  upon  one  of  two 
grounds,  —  eithe):  that  it  was  necessary  that  the  memorandum 
of  attestation  should  in  terms  expressly  specify  the  several 
formalities  which  the  witnesses  professed  to  attest,  or  that, 
as  the  memorandum  of  attestation  in  that  case  expressly 

{a)  17  Ves.  454;  4  Taunt  218. 
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stated  that  the  deeds  were  sealed  and  delivered  in  the  pres- 
ence of  witnesses,  their  signatures  would  be  taken  as  attest- 
ing those  facts,  and  those  only.  If  the  case  was  decided 
upon  the  first  of  these  grounds,  it  would  be  a  direct  authority 
against  the  plaintifib  in  error  in  the  case  before  the  House ; 
if  upon  the  latter,  it  would  leave  untouched  the  question  as 
to  the  sufficiency  of  a  general  attestation  like  the  present. 
The  certificate  does  not  clearly  point  out  upon  which  of 
these  grounds  the  learned  Judges  who  signed  it  rested  their 
judgment ;  and  as  the  decision  might,  in  my  opinion,  be  well 
supported  upon  the  latter  ground,  although  inconsistent  with 
some  of  the  cases  under  the  Statute  of  Frauds,  I  should 
not  have  considered  it  as  an  *  authority  conclusive  on  *  866 
the  present  inquiry,  especially  as  I  do  not  find  that 
any  case  was  cited,  either  at  the  bar  or  from  the  bench,  that 
would  support  the  former  proposition.  But  the  difficulties 
with  which  the  plaintlfiGs  in  error  have  to  contend  arise  not 
so  much  upon  the  case  of  Wright  v.  Wakeford^  as  reported, 
as  upon  the  interpretation  put  upon  that  decision  in  later 
cases. 

In  Doe  V.  Peachy  (a)  the  Court  of  King's  Bench  adopted 
the  decision  of  Wright  v.  Wakefordj  and  the  reasons  given  in 
the  certificate  of  the  three  puisne  Judges ;  but,  in  deliver- 
ing the  judgment  of  the  Court,  Lord  Ellenbobouoh  makes  use  . 
of  this  expression :  ^*  But  it  seems  to  us  that  to  make  a  due 
execution  of  the  power  there  must  be  a  making  of  an  instru- 
ment, with  all  the  forms  required  by  the  power,  and  that 
there  must  be  an  attestation  of  its  execution  with  all  those 
forms.  The  intention  of  the  parties  was  that  the  attestation 
should  be  coextensive  with  the  things  required  to  be  done, 
and  this  makes  the  case  directly  the  same  as  Wright  v.  Wake- 
ford.**  But  although  it  may  be  collected  from  this  passage, 
that  it  was  the  opinion  of  the  Court  of  King's  Bench  that 
the  witnesses  could  only  be  considered  as  attesting  the  cir- 
cumstances specified  in  the  memorandum  of  attestation,  yet 
as  in  that  case  the  memorandum  specified  two  of  the  requi- 
sites, and  omitted  the  third,  the  decision  of  the  case  does  not 

(a)  2  M.  &  8el.  576. 
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necessarily  exclude  the  sufficiency  of  a  general  foim  of  attes- 
tation like  that  now  under  consideration. 

The  question  in   Wright  v.  Barlow  (a)  was  precisely  the 

same  as  that  in  Doe  v.  Pecufh^  and  was  decided  by  the  Court 

of  King's  Bench  upon  the  authority  of  that  case,  still 

*  367   referring  to  Wright  v.  Wakeford  as  the  *  foundation  of 

both  ;  and  there  are  no  expressions  used  by  the  Court 
indicating  any  opinion  as  to  the  insufficiency  of  a  general 
form  of  attestation. 

The  question,  therefore,,  remained  as  Doe  v.  Peach  had  left 
it.  In  the  case  of  Doe  v.  Pearee^  (hi)  the  deed  creating  the 
power  required  the  instrument  to  be  under  hand  and  seal, 
and  attested  by  two  or  more  credible  witnesses.  The  will 
in  execution  of  the  power  was  signed  and  sealed,  but  the 
attestation  was  of  the  signing  only.  The  question,  there- 
fore, in  this,  though  differing  in  form,  was  in  principle  the 
same  as  that  raised  in  the  three  former  cases,  and  was  de- 
cided upon  the  authority  of  Wright  v.  Wakeford, 

In  the  case  of  Wardy.  Swift^  ((?)  the  question  was,  whether 
a  memorandum  of  attestation,  stating  that  the  will  in  ques- 
tion had  been  ^^  signed,  sealed,  and  delivered  as  the  last  will 
and  testament  of  Mary  Swift,  who,  in  her  presence,  and  in 
the  presence  of  each  other,  have  put  our  names  as  witnesses 
•  thereof,"  was  a  sufficient  attestation  of  the  signing,  sealing,  and 
publication  of  the  will  by  Mary  Swift  in  the  presence  of  the 
witnesses.  The  Court  of  Exchequer  held  the  attestation  suffi- 
cient ;  and  I  find  nothing  in  the  case  to  affect  the  question  now 
before  your  Lordships,  except  this  question  put  by  Mr.  Baron 
Ba  YLEY  to  the  counsel :  '^  Must  not  your  attestation  reach  all 
that  the  witnesses  are  required  by  the  instrument  creating 
the  power  to  attest  ?  "  But  as  there  was  in  that  case  a  special 
attestation,  the  question  became  the  same  as  that  in  Wright 
V.  Wakeford^  whether  the  attestation  included  all  the  for- 
malities required  by  the  power ;  and  the  only  difficulty  was 
that  suggested  by  Lord  Ltndhurst  at  the  close  of  the 

*  368    argument,  *  whether  the  attestation  imported  that  the 

(a)  3  M.  &  Sel.  612.  (6)  6  Taunt.  402. 

(c)  3  Tyrw.  122  ;  1  Cr.  &  M.  171. 
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will  was  signed,  sealed,  and  delivered  in  the  presence 
of  the  witnesses:  but  the  decision  of  the  case  shows  that 
that  difficulty  was  removed.  None  of  these  cases,  therefore, 
appear  to  me  to  be  direct  authorities  for  the  position  that  a 
general  attestation,  as  in  the  present  case,  is  insufficient. 

There  are  other  cases,  however,  in  which  the  form  of 
attestation  .was  general,  and  which  require  particular  consid- 
eration ;  namely,  Moodie  v.  JReid^  Stanhope  v.  Keir^  and  Bui- 
ler  V.  Burt»  (a)  In  Moodie  v.  Reid  the  attestation  was,  as  in 
this  case,  by  the  signature  of  the  witnesses  under  the  word 
*^  witness ; "  but  then  the  case  sent  to  the  Court  of  Common 
Pleas  from  the  Court  of  Chancery  involved  the  question  of 
the  due  execution  of  the  will  by  the  testatrix,  as  well  as  the 
sufficiency  of  its  attestation  by  the  witnesses ;  and  the  cer- 
tificate sent  to  the  Court  of  Chancery  did  not  specify  on 
which  of  the  two  grounds  the  Court  finally  held  that  the 
power  had  not  been  well  executed.  And  although  Lord 
Chief  Justice  Gibbs,  at  the  close  of  the  argument,  observed 
that  the  case  of  Wright  v.  Wakeford  established  that  the 
witnesses  must  attest  every  thing  that  is  necessary  for  the 
execution  of  the  power,  and  did  not  express  any  disapproba- 
tion of  that  decision,  yet  by  his  remark  that  the  witnesses 
had  clearly  attested  the  signing,  it  is  plain  that  at  that  time 
he  did  not  consider  that  the  case  of  Wright  and  Wakeford  • 
had  established  that  in  no  case  could  the  signatiures  of  the 
witnesses  be  taken  as  an  attestation  of  any  formality  not 
expressly  specified  in  the  memorandum  of  attestation,  for  the 
signing  was  not  so  specified  in  that  case  ;  and  it  does 
not  appear  from  *  the  report,  upon  what  grounds  the  *  869 
decision  ultimately  rested. 

In  the  case  of  Stanhope  v.  Keir^  the  power  was  to  be  exe- 
cuted by  will,  signed  and  published  by  the  donee  of  the 
power,  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses.  The  will  concluded  with  the  words, 
*^and  this  is  my  last  will  and  testament,  made  and  signed 
in  the  year  of  our  Lord  1818,"  &c.,  to  which  were  subjoined 
the  signature  and  seal  of  the  testatrix ;   and  under  those 

(a)  See  the  references  to  these  cases,  supra,  844. 
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were  written  the  words  ^*  in  the  presence  of,''  and  then  fol* 
lowed  the  signatures  of  the  three  witnesses.  In  that  case 
there  was  no  question  whether  the  will  had  in  fact  been  duly 
signed  and  published  by  the  testatrix  in  the  presence  of  the 
witnesses.  The  question  turned  upon  the  sufficiency  of  the 
attestation ;  and  it  was  argued  in  support  of  the  will,  that 
the  declaration  with  which  the  will  concluded  was  in  effect  a 
publication  as  well  as  a  signing,  and  that  the  witnesses,  by 
adding  their  names  to  this  declaration,  attested  both  facts. 
The  Vice-chancellor,  Sir  J.  Leach,  said  that  the  argument 
for  the  defendant  supposed  the  witnesses  to  be  acquainted 
with  the  contents  of  the  will,  but  that  he  could  not  assume 
more  from  that  attestation  than  that  they  saw  Mrs.  Keir  •sign 
the  instrument.  But  here  again  the  signing  was  not  men- 
tioned in  the  memorandum  of  attestation,  and  Sir  J.  Leach 
therefore  could  not  have  thought  that  compliance  with  the 
formalities  required  must  be  expressly  certified  by  the  mem- 
orandum of  attestation.  It  must,  however,  be  admitted, 
that  by  overruling  the  plea  of  the  defendant,  Sir  J.  Leach 
must  be  understood  to  have  decided  that  by  the  adoption  of 
this  general  form  of  attestation  the  witnesses  could  not  be 
considered  as  attesting  all  that  really  took  place  at  the 
*  370  execution,  and  that  the  *  Court  could  not  refer  the 
term  **  witness  "  to  the  allegation  in  the  will ;  and  this 
case,  therefore,  is  an  authority  against  the  opinion  which  I 
have  formed. 

The  case  of  BuUer  v.  Burt  was  also  decided  by  Sir  J.  Leach 
when  Master  of  the  Rolls.  There  the  execution  of  the  power 
was  to  be  by  deed,  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses.  The  defendant 
Burt  claimed  under  a  deed  which  was  found  amongst  the 
papers  of  his  father,  who  was  one  of  the  witnesses  to  the 
deed.  This  instrument  concluded  with  the  words  ^^  signed 
and  sealed  at  Cotton  aforesaid,"  &c.,  and  then  followed  the 
signature  and  seal  of  the  donee  of  the  power,  under  which 
was  written  the  word  *^  witness,"  and  opposite  to  it  were  the 
signatures  of  two  witnesses.  The  plaintifb  by  their  bill 
allege  that  the  instrument  had  never  been  delivered,  and 
that  even  if  it  had  been  delivered,  it  was  not  a  due  execution 
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of  the  power.     The  defendant  swore  that  he  believed  it  had 
been  delivered  to  his  father,  amongst  whose  papers  it  was 
found.    But  there  does  not  appear  to  have  been  any  evidence, 
beyond  the  inference  to  be  drawn  from  the  attestation  itself, 
that  the  deed  had  in  fact  been  sealed  and  delivered  in  the 
presence  of  two  witnesses,  as  required  by  the  settlement  con- 
ferring the  power.    From  the  report  of  this  case,  Sir  J.  Lbach 
appears  to  have  assumed,  contrary  to  his  former  opinion  in 
Stanhope  v.  Keir^  that  the  Court  might  look  to  the  will  itself 
for  the  purpose  of  ascertaining  what'  facts  had  been  attested 
by  the  witnesses   when  they  affixed  their  signature  to  the 
word  ^^  witness ; "  and  then  to  have  decided,  that  as  there 
was  no  allegation  on  the  face  of  the  deed  that  it  had  been 
delivered,  die  witnesses  could  not  be  considered  as  attesting 
that  fact  to  have  taken  place  in  their  presence.    The 
decision  of  Sir  J.  Leach  *  seems  to  have  proceeded  on    *  871 
the  ground  that,  assuming  that  all  had  taken  place 
that  the  deed  itself  recites,  and  that  the  attestation  was  evi- 
dence of  all  the  facts  recited,  still  that  there  was  no  evidence 
of  the  deed  having  been  delivered  in  the  presence  of  the  wit- 
nesses, and  consequently  no  attestation  of  that  fact.     And  if 
this  may  be  taken  as  the  real  ground  of  the  decision,  the  case 
supports  the  view  taken  by  the  Court  of  King's  Bench,  and 
adopted  by  other  learned  Judges  in  the  Court  of  Error,  in. 
the  cases  now  under  consideration  ;  namely,  that  such  a  gen- 
eral form  of  attestation  may  be  taken  as  referring  to  the  alle- 
gations in  the  latter  part  of  the  will  itself,  and  in  effect  to 
attest  all  that  appears  upon  the  face  of  the  will  to  have  been 
done,  and  would  not  interfere  with  another  suggestion,  which 
I  submit  to  your  Lordships'  consideration ;  namely,  that  a 
general  attestation  like  the  present  in  effect  attests  the  exe- 
cution as  it  actually  took  place  ;  and  that  as  the  special  ver- 
dict finds  that  jbM  the  required  formalities  were  in   fact 
complied  with,  the  witnesses  must  be  held  to  have  attested 
that  those  formalities  took  place  in  their  presence. 

The  case  of  Stanhope  v.  Keir  appears  to  me  to  be  the  only 
authority  directly  opposed  to  either  of  these  grounds  for  con- 
cluding that  the  will  was  in  this  case  well  attested ;  and 
therefore,  as  the  word  ^*  witness "  must  be  taken  to  refer 
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either  to  the  facte  that  really  took  place,  or  to  the  acts  recited 
in  the  latter  part  of  the  will,  and  as  it  appears,  both  from  the 
facts  found  by  the  special  verdict,  and  by  the  statements  in 
the  will  that  precede  the  signature  of  the  testatrix,  that  all 
that  was  required  by  the  donor  of  the  power  was  actually 
done,  I  think  the  attestation  was  sufficient,  and  I  answer 
your  Lordships'  question  in  the  affirmative. 

*  872  *  Mb.  Justice  Coltman.  —  My  Lords,  in  answer  to 
the  question  proposed  by  your  Lordships,  I  humbly  beg 
to  state  my  opinion  that  the  power  given  to  the  testatrix  by 
the  settlement  set  forth  in  the  special  verdict  was  not  duly 
and  effectually  executed  by  her  will,  as  stated  \n  the  said 
verdict.  The  grounds  on  which  I  have  come  to  this  con* 
elusion  have  been  stated  by  me,  in  a  former  stage  of  this 
cause,  in  detail,  and  as,  on  mature  reflection,  I  have  found 
nothing  to  alter  in  that  judgment,  or  to  add  to  the  reasons 
which  I  then  urged,  it  would  be  a  useless  occupation  of  your 
Lordships'  time  to  reurge  them ;  and  therefore  I  humbly 
crave  leave  to  refer  to  the  printed  report  of  them,  as  contain- 
ing all  that  I  can  usefully  suggest  on  the  subject.  (See  9  Ad. 
&  El.  940.) 

Mr.  Justice  Coleridge.  —  My  Lords,  in  the  settlement  to 
which  your  Lordships'  question  refers,  the  power  given  to 
Lydia  Henning  Ward  is  to  be  executed  "  by  her  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be,  or  in 
the  nature  of,  her  last  will  and  testament,  or  by  any  codicil 
or  codicils  thereto,  to  be  by  her  signed,  sealed,  and  published 
in  the  presence  of  and  attested  by  three  or  more  credible 
witnesses."  This  power  requires  acts  to  be  done  by  the 
donee  and  by  the  witnesses ;  she  is  to  sign,  seal,  and  publish 
in  the  presence  of  the  witnesses ;  they  are  to  attest  the  act 
so  done  by  her  in  their  presence.  No  question  is  now  made 
but  that  she  on  her  part  has  done  all  that  she  was  required  to 
do :  the  question  is,  whether  they  haye  done  what  was  neces- 
sary on  their  parts ;  and  as  that  is  comprised  in  the  single 
word  "  attested,"  without  specifying  any  particular  form,  the 
only  inquiry  will  be,  what  is  the  proper  meaning  of  that 
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word?  It  wOl  be  conyenient,  however,  to  *  place  •STS 
before  the  House,  as  we  proceed,  what  has  been  really 
done  by  the  donee  and  the  witnesses.  She  has  made  a  wiU, 
in  the  last  sentence  of  which  she  says :  *^  I  declare  this  only 
to  be  my  last  will  and  testament :  in  witness  whereof  I  have 
to  this  my  last  will  and  testament,  contained  in  one  sheet,  set 
my  hand  and  seal  the  12th  day  of  September,  in  the  year  of 
our  Lord  1789.*'  She  has  signed  her  name  once  between  the 
month  and  the  year,  and  once  after  the  latter ;  she  has  also 
sealed  it.  The  word  ^*  witness  "  then  appears,  and  under  it 
the  three  witnesses  have  signed  their  names. 

To  attest,  in  common  language,  means  either  to  call  to 
witness,  or  to  witness.  The  former  sense,  ux  the  present 
case,  i^  out  of  the  question.  Any  one  reading  the  sentence 
in  this  power,  who  was  not  conversant  with  legal  decisions, 
would  understand  it  to  imply  that  the  execution  was  to  take 
place  in  the  presence  of  three  credible  witnesses,  who  were 
not  to  be  merely  present,  but  present  as  witnesses,  and  taking 
cognizance  of  what  was  done  ;  the  words  being,  *^  in  the  pres* 
ence  of  and  attested  by ; ''  and  looking  on  the  will  he  would 
announce  that  there  appeared  to  have  been  a  valid  execution 
of  the  power,  for  he  would  see  that  they  had  written  their 
names  as  having  witnessed  the  transaction.  If  such  a  person 
had  been  shown  the  5th  section  of  the  Statute  of  Frauds,  the 
written  law,  which  makes  a  provision  in  a  matter  of  all  others 
the  most  analogous  to  the  present,  —  the  execution,  namely, 
of  ordinary  wills  in  writing,  which  are  in  truth  but  instru- 
ments framed  in  the  exercise  of  statutory  power,  —  he  would 
not  only  be  confirmed  in  his  conclusion,  but  be  led  to  think 
that  the  witnesses,  by  writing  their  names,  had  perhaps  done 
something  more  than  was  strictly  necessary;  for  he 
would  have  ^  found  that  where  signing  by  the  witness,  *  874 
as  well  as  merely  witnessing,  was  required,  the  legislat- 
ure, in  language  cautiously  and  technically  framed,  had  said 
that  they  should  not  only  attest  but  subscribe  the  instrument. 
He  could  not  doubt  that  those  who  framed  that  clause  had 
considered  attestation  and  subscription  to  be  different  things, 
the  latter  being  something  superadded  to  the  former.  He 
would  be  still  further  confirmed  in  his  first  opinion  if  he  were 
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told,  that  although  the  same  section  prescribed  certain  condi- 
tions as  necessarily  attaching  to  the  attestation  and  subscrip- 
tion of  the  witnesses,  yet  the  Courts  of  Law  had  held  it 
unnecessary  that  a  compliance  with  those  conditions  should 
be  stated  by  the  witnesses  on  the  face  of  their  attestation  or 
subscription.  From  all  which,  he  would  necessarily  infer 
that  in  common  parlance,  in  the  language  of  the  statute  law, 
and  by  the  construction  of  Judges,  such  conditions  formed  no 
part  of,  were  not  implied  in,  the  term  ^*  attestation  '*  or  ^^  sub- 
scription," or  both  together.  Further,  if  the  power,  the  will, 
and  the  attestation  now  before  me,  were  laid  before  any 
jurist  skilled  in  the  principles  of  legal  construction,  but  unac- 
quainted with  the  decisions  of  our  Courts,  I  am  persuaded 
that,  trying  the  question  upon  those  principles,  he  would  be 
satisfied  that  all  had  been  done  that  was  required,  all  that 
the  framer  of  the  power  had  required  by  way  of  security  for 
the  due,  considerate,  and  solemn  exercise  of  it  by  the  donee. 
It  will  not  be  supposed  that  I  think  I  am  disposing  of  the 
question  propounded  by  your  Lordships  by  this  mode  of 
illustrating  it ;  but  I  venture  to  think  that  the  considerations 
which  are  suggested  by  this  illustration,  if  it  be  true  in  fact, 

ought  not  to  be  without  their  weight  in  examining 
*875    what  remains  of  the  question;  *  namely,  the  course 

of  decisions  in  our  Courts,  which  are  said  to  militate 
against  the  foregoing  conclusions.  It  is  something,  surely, 
if  those  decisions  should  be  found  not  agreeable  to  the  con- 
clusions of  mere  common-sense,  statutory  interpretation,  judi* 
cial  construction  by  our  Courts,  and  the  reasonings  of  jurists 
on  general  principle.  It  is  something,  but,  I  admit,  far  from 
all ;  for  if  the  decisions  of  our  Courts  shall  have  proceeded 
in  a  uniform  course,  although  that  course  may  be  ever  so 
unsatisfactory,  yet  we  in  Westminster  Hall  are  bound  by 
them,  however  your  Lordships  may  be  unfettered ;  and  it  has 
been  the  wisdom  of  your  Lordships  also  to  regelate  your 
own  freedom  of  decision,  on  the  principle  that  the  greatest  of 
evils  in  the  administration  of  the  law  is  uncertainty  and  in- 
consistency. 

It  is  not  inconsistent,  however,  with  this  principle,  that  we 
should  deal  with  decisions  which  we  think  wise  and  just,  in  a 
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di£Eerent  spirit  from  that  in  which  we  treat  those  which  we 
think  mistaken  and  unjust.  In  applying  the  former,  we 
regard  the  principle  involved,  even  more  than  the  mere  cir- 
cumstances, and  consider  them  authority  beyond  the  letter 
for  every  case  ranging  within  the  principle.  In  the  latter 
there  is  a  natural  conflict  of  the  mind,  in  every  instance  of 
acting  on  their  authority,  between  a  sense  of  the  necessity  of 
so  doing  on  general  principles,  and  of  the  particular  hardship 
and  injustice  which  we  work  in  the  application :  it  is,  there- 
fore, a  well-known  rule,  familiar  in  use,  that  such  decisions 
are  authority  only  when  the  very  same  circumstances  arise 
again.  If  ever  there  were  decisions  to  which  this  rule 
was  applicable,  I  conceive  these  to  be  such.  My  learned 
brothers  who  formed  the  majority  in  the  Court  of  error 
below  unite  in  regretting  that  they  have  been  made ; 
they  *  introduce  uncertainty  and  inconsistency  into  a  *  876 
branch  of  our  law  wherein,  beyond  any  other,  cer- 
tainty and  consistency  are  desirable,  to  an  extent  which, 
imtil  examined,  we  are  hardly  aware  of.  Sir  Edward  Sug- 
DEN  puts  the  case  of  a  power  framed,  as  to  the  attestation, 
in  the  exact  words  of  the  fifth  section  of  the  Statute  of  Frauds ; 
and  according  to  these  decisions,  a  will  under  the  statute,  and 
one  under  such  a  power,  attested  in  exactly  the  same  words, 
would  be  held  the  one  good,  and  the  other  invalid.  These  de- 
cisions have  been  twice  condemned  by  the  legislature ;  first  by 
the  54th  Geo.  3,  c.  168,  and  more  decidedly  and  effectually 
by  the  Ist  Vic.  c.  26,  §  10,  which,  in  imitation  of  the  New 
York  Revised  Statutes,  enacts,  that  all  appointments  by  will, 
in  exercise  of  any  power,  shall  be  executed  in  the  manner 
therein  before  required  as  to  other  wills,  that  is,  without  any 
form  of  attestation ;  and  that  every  will  so  executed  shall,  so 
far  as  requires  the  execution  and  attestation  thereof,  be  a 
vaUd  execution  of  a  power  of  appointment  by  will,  notwith- 
standing it  shall  have  been  expressly  required  that  a  will 
made  in  exercise  of  such  power  should  be  executed  with 
some  additional  or  other  form  of  execution  or  solemnity. 

These  decisions  have  undoubtedly  raised  a  general  impres- 
sion in  the  profession,  that,  in  order  to  exercise  a  power 
securely,  the  attestation  clause  should  state  in  terms  the  per* 
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fonnance  of  all  solemnities  prescribed  with  regard  to  the  exe- 
cution of  the  instrument.  I  do  not  propose  to  examine  the 
whole  series  in  detail ;  it  has  already  been  done  in  the  learned 
arguments  of  the  Judges  in  the  Court  below  in  this  case, 
and  at  the  bar  of  the  House,  and  your  Lordships  are  per- 
fectly familiar  with  them.  The  cases  of  Wright  v.  Wake-- 
ford,  (a)  however,  and  of  Doe  v.  Peach,  (6)  may  be 

*  877    said  *  to  be  the  foundation  of  the  whole ;  it  will  there- 

fore be  worth  while  to  see  exactly  what  they  decided. 
In  the  former  the  deed  was  required  to  be  ^^  under  hand  and 
seal,  attested  by  two  or  more  credible  witnesses.''  The 
attestation  indorsed  on  the  deed  was,  ^^  sealed  and  delivered 

by  the  within  named in  the  presence  of ." 

The  majority  of  the  Court  certified  that  the  word  **  sealed  " 
did  not  necessarily  imply  that  the  party  sealing  had  also 
signed  in  the  presence  of  the  witnesses ;  that  signature  was 
not  comprehended  in  the  words  made  use  of  in  the  attesta- 
tion. Doe  V.  Peach  cannot  be  distinguished  from  the  preced- 
ing ;  and  Lord  Ellenborouoh  said,  *^  If  the  question  be, 
whether  it  follows  as  a  legal  consequence,  that  an  attestation 
of  the  sealing  and  delivery  of  a  deed,  is  an  attestation  of  the 
signing,  we  are  bound  to  answer  that  it  does  not."  Place  by 
the  side  of  these  propositions  that  for  which  the  defendants 
in  error  now  contend,  and  see  whether  this  foundation  is  at 
aU  coextensive  with  the  superstructure.  A  power  requires 
that  a  deed,  in  exercise  of  it,  shall  be  under  hand  and  seal, 
attested  by  two  witnesses ;  the  witnesses  in  the  attestation 
clause,  say  that  they  saw  it  sealed  and  delivered ;  the  Couit 
concludes  that  these  words  do  not  import  they  saw  it  s^ed. 
Whether  from  that  conclusion,  which  in  itself  was  unobjec- 
tionable, they  ought  to  have  inferred  a  bad  execution  of  the 
power,  is  not  at  this  moment  the  question,  but  the  conclasion 
itself  was  merely  one  of  verbal  construction.  The  proposi- 
tion now  contended  for,  as  necessarily  flowing  from  this,  — 
so  necessarily  that  it  binds  us  against  our  sense  of  propriety 
and  justice,  —  is  this,  that  an  attestation  clause  must  in  terms 
express  every  formality  prescribed  in  the  execution  by  the 

(a)  17  Yes.  454;  4  Taunt.  218.  (6)  2  M.  &  Sel.  670. 
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power.  This  last  may  be  a  conclusion  to  be  worked 
out  from  *  the  former ;  it  may  be  said  that  attestation  *  378 
means  attestation  clause ;  and  attestation  of  certain 
things,  means  an  attestation  clause  stating  in  terms  expressly 
their  performance :  all  this  may  be  very  reasonable  inference, 
but  it  has  not  been  inferred  in  those  oases  by  the  Judges  who 
decided  them.  It  is  not  .a  necessary  inference,  nor  can  I 
find  that  in  any  one  of  the  decisions  cited  in  the  various 
arguments  of  this  case  the  Court  has  ever  in  terms  drawn 
this  inference. 

It  cannot,  I  am  sure,  escape  your  Lordships  that  the  an* 
swer  to  your  present  question  turns  upon  a  consideration 
which  does  not  appear  to  have  been  presented  to  the  minds 
of  those  very  learned  Judges.  There  must  be  an  attestation 
of  all  the  formalities  required:  this  I  can  a£Ford  to  grant. 
The  performance  of  the  formalities  must  appear  from  the  at- 
testation clause :  I  can  afford  to  grant  this  also.  If  the  clause 
in  terms  states  the  performance  of  one  or  more,  and  is  silent 
as  to  others,  the  analogy  of  legal  reasoning  wUl  infer  the  non- 
performance of  those  others  in  the  presence  of  the  witnesses  ; 
it  is  as  much  as  if  they  had  said,  ^^  We  can  only  say  we  saw 
the  deed  sealed  and  delivered,  and  as  to  the  signing  we  can 
say  nothing ;  we  did  not  see  it  done."  This,  too,  I  can  afford 
to  concede.  But  what  is  the  meaning  of  a  general  attesta- 
tion clause  that  condescends  upon  no  particulars  ?  Whether, 
if  by  the  last  words  of  the  instrument  the  party  professes  to 
perform  all  the  particulars  required  for  a  due  execution,  the 
witness,  by  such  general  attestation,  does  or  does  not  import 
an  attesting  of  them  all  ?  These  are  questions  wholly  dis- 
tinct from  the  former,  and  which  the  two  cases  above  cited 
leave  wholly  undecided. 

One  of  the  earliest  comments  on  Wright   v.    Wakefard 
and  Doe  v.  Peach  was  that  of  the  Vice-Chancellor 
*  Sir  T.  Plumer  and  Lord  Chief  Justice  Oibbs,  in  the    *  879 
case  of  Moodie  v.  Reid;  (a)  both  of  them  authorities 
much  to  be  respected,  and  especially  on  such  a  point  as  this. 
There  the  will  was  to  be  ^^  signed  and  published ; "  the  testatrix 

(o)  1  Madd.  528;  7  Taunt.  861. 
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at  the  close  of  her  will  said  merely,  ^^  signed  by  me,  this, 
&c. ;  the  attestatiou  clause  was  only,  ^^  witness  B.  H.,  J.  H. 
Sir  T.  Plumer  thought  that  Wright  v.  Wdkeford  did  not  rule 
this  case ;  he  put  that  decision  on  its  true  ground,  the  expres- 
sion of  some  being  the  exclusion  of  others.  He  said  the  ques- 
tion raised  was  new,  and  sent  it  for  the  opinion  of  a  Court  of 
Law.  And  how  did  the  Court  of  .Law  deal  with  it  ?  They 
certified,  indeed,  that  the  power  was  not  well  executed  ;  but 
why?  Because  the  signing  and  publication  were  not  at- 
tested ?  By  no  means ;  and  yet  neither  were  stated :  the 
Lord  Chief  Justice  expressly  said,  ^^The  witnesses  have 
clearly  attested  the  signing ;  the  question  is,  whether  they 
have  attested  the  pther  formality  of  publication,  in  attesting 
the  signing."  The  principle  of  the  decision,  then,  was  the 
same  as^in  Wright  v.  Wakeford.  Your  attestation  is  to  one 
only,  out  of  two  requisites ;  you  exclude  thereby  the  other. 
But  how  was  it  an  attestation  to  that  one  ?  Not  by  its  ex- 
pression of  it  in  terms,  but  only  because,  being  entirely  gen- 
eral, it  was  to  be  referred  to  that  act  which  was  stated  in  the 
close  of  the  will  by  the  testatrix  herself.  If  in  that  part  of 
the  will  she  had  said  ^^ signed  and  published"  instead  of 
^^  signed  "  only,  must  not  Lord  Chief  Justice  Gibbs  have  held 
that  the  witnesses  had  attested  both,  and  that  the  power  was 
well  executed  ?  I  see  no  escape  from  this  conclusion ;  and 
that  is  this  very  case.    It  is  clear,  then,  that  he  did  not  draw 

the  inference  from  Wright  v.  Wdkeford  which  is  now 
*  380    pressed  on  *  us,  and  his  high  authority  is  in  my  favour. 

But  was  he  warranted  in  holding  that  opinion  ?  A 
power  requires  certain  things  to  be  done,  and  attested  by 
witnesses ;  the  donee  in  terms  states  that  she  has  performed 
them ;  and,  so  far  as  they  can  be  shown  on  the  face  of  the  in- 
strument, they  appear  to  have  been  performed :  immediately 
under  is  the  word  "  witness,"  and  the  witnesses  sign  their 
names.  It  cannot  be  denied  that  they  state  themselves  to  be 
witnesses ;  but  witnesses  of  what  ?  Will  you  say,  of  nothing? 
Is  not  that  unreasonable,  unauthorized  ?  Is  it  not,  at  least, 
to  construe  an  ambiguous  act  so  as  to  invalidate  an  instru- 
ment, when  legal  principle  enjoins  you  to  construe  such  so  as 
to  make  it  valid  ?  If  you  admit  that  they  witness  something, 
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why  one  act  more  than  another  ?  why  not  all  ?  I  agree  that 
powers  are  to  be  Btrictly  performed ;  but  the  reasoning  by 
which  we  are  to  determine  the  question  of  a  disputed  perform- 
ance, is  to  be  the  same  in  kind  as  that  by  which  we  deter- 
mine any  other  disputed  question  of  fact  or  construction  in 
law. 

It  will  be  said  that  where  the  instrument  must  be,  and  on 
the  face  of  it  professes  to  have  been,  executed  with  several 
specified  formalities,  and  the  attestation  is  general,  it  is  left 
uncertain  whether  the  witnesses  attested  all,  and,  if  not  all, 
which  of  those  formalities;  and  therefore  is  defective*  I 
think,  if  sifted  a  little,  this  argument  will  be  found  based  on 
premises  which  have  no  place  properly  in  the  discussion.  If 
you  read  what  is  called  the  testimonium  clause  with  the  attes- 
tation, there  is  no  uncertainty ;  then  the  conclusion  is  clear, 
that  the  latter  imports  a  presence  at  and  a  witnessing  of  the 
whole.  But  it  is  said,  you  cannot  do  this,  because  witnesses 
commonly  do  not  see  or  do  not  regard  what  is  stated  in  the 
testimonium  clause.  I  deny  that  you  can  enter  into 
that  consideration.  If  *  you  could,  how  far  might  it  *  881 
not  go  ?  Witnesses  very  commonly  do  not  even  read 
the  attestation  clause ;  are  we  to  inquire  in  each  particular 
case  whether  they  have  done  so  ?  In  truth,  determining  this 
as  a  question  of  law,  we  are  to  consider,  not  what  witnesses 
do,  but  what  they  ought  to  do ;  when  the  creator  of  a  power 
requires  that  witnesses  shall  attest  certain  acts  as  a  seciuity 
for  their  performance,  we  must  assume  him  to  proceed  on  the 
footing  that  the  witnesses  will  discharge  their  duty  properly ; 
otherwise  the  whole  provision  is  futile.  Then  what  is  the 
duty  of  a  witness  ?  Not  to  sign  his  name  to  he  knows  not 
what ;  he  must  be  aware  that  he  is  called  to  see  something 
done,  and  to  aflhm  by  his  signature  that  he  has  seen  it. 
Surely,  then,  he  is  to  ascertain  what  it  is  that  he  is  required 
to  see  and  to  affirm  ;  if  so,  it  seems  to  me  a  most  reasonable 
presumption  that  where  the  attestation  is  general,  and  in 
terms  excludes  nothing,  it  makes  no  selection  by  inference, 
but  affirmatively  includes  every  thing  stated  in  the  testimo- 
nium  clause ;  there  is  then  no  uncertainty.    In  Stanhope  v. 
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Keir(^d)  and  Bullet  v.  Burt(J))  Sir  J*  Leach  appears  to 
have  entertained  the  same  opinion. 

The  extreme  length  to  which  I  have  already  gone  forbids 
me  to  examine  the  authorities  further  in  detail ;  and  it  is  un- 
necessary, because  it  is  admitted  that  none  can  be  found 
which  exactly  meet  the  facts  of  the  present  case.  That 
would  be  enough  for  my  argument;  but,  unless  I  deceive 
myself,  I  have  gone  further,  and  shown  that  a  conclusion 
against  the  execution  of  the  power  in  the  present  case  is  not 
only  not  a  necessary,  but  not  even  a  highly  probable  one, 
from  the  cases  on  which  it  is  admitted  that  the  course  of 

decisions  rests,  or  from  the  general  body  of  those  deci- 
*382   sions.    I  *may  observe,  in  conclusion,  that  with  re« 

gard  to  wills,  no  uncertainty  for  the  future  can  arise 
from  adopting  the  conclusion  to  which  I  come ;  as  in  respect 
of  powers  at  present  unimpeached  for  supposed  defects  in  the 
attestation,  this  decision  will  operate  to  secure  the  title  and 
possession  of  the  grantees  ;  and  as  to  all  wills  executed  under 
powers  since  the  1st  of  January,  1843,  the  statute  passed  in 
the  first  year  of  her  Majesty's  reign  makes  the  provision  be- 
fore stated  which  puts  an  end  to  all  these  questions.  I  beg 
to  state,  therefore,  in  answer  to  your  Lordships'  question, 
that,  in  my  opinion,  the  power  in  question  has  been  well  exe- 
cuted. 

Mb*  Justice  Williams.  —  My  Lords,  I  believe  that  all  my 
learned  brothers  who  have  delivered  their  opinions  against 
the  decision  of  the  Court  of  Queen's  Bench,  did  so  with  an 
expression  of  regret ;  they  came  to  the  conclusion  that  the  exe- 
cution of  the  power  in  this  case  was  invalid  with  reluctance, 
but  felt  themselves  borne  down  by  the  overwhelming  weight 
of  authority.  From  the  course  of  reasoning  adopted  by  them 
all,  I  am  warranted  in  inferring  that  if  they  had  considered  it 
still  an  open  question  they  would  have  arrived  at  a  different 
conclusion.  It  becomes  a  matter,  therefore,  of  much  impor- 
tance to  consider  (before  we  consider  their  application  to  the 

(a)  2  Sim.  &  Stu.  87.  (6)  Cited  in  4  Ad.  &  EL.  15. 
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present  case)  what  is  the  nature  of  those  decisions  to  which 
so  much  weight  is  attributed;  whether  they  establish  any 
important  principle  connected  with  the  observance  of  the  in- 
tent and  meaning  of  the  creator  of  a  power ;  whether  thpy 
introduce  any  additional  checks  and  securities ;  whether,  in 
short,  they  are  productive  of  any  practical  result  more  or  less, 
or  are  of  a  character  pureLy  formal  and  technical ;  because  I 
presume  it  will  not  be  denied  but  that  a  more  ample  and 
liberal  compliance  and  adoption  are  to  be  expected  in 
the  *  former  case  than  in  the  latter ;  in  the  latter  they  *  888 
need  only  be  pursued  in  cases  precisely  resembling 
them,  more  especially  if  they  should  chance  to  be  in  direct 
opposition  to  a  great  body  of  authority  upon  a  kindred  but 
much  more  important  branch  of  the  law. 

Before  I  pursue  this  view  of  the  subject  further,  I  must  beg 
leave  to  premise  that  the  requisites  of  the  power  have,  in  my 
opinion,  been  complied  with  in  point  of  form,  as  in  substance 
they  unquestionably  have ;  upon  this  the  special  verdict  has 
left  no  doubt ;  the  will  was  executed  in  every  respect  accord- 
ing to  the  power.  But  I  was  adverting  to  the  nature  of 
these  decisions.  What  is  the  difference  as  to  any  substantial 
effect  between  an  attestation  containing  all  the  forms  which 
my  learned  brothers  require,  and  find  wanting,  as  they  think ; 
and  that  which  has  been  pursued  here  ?  To  try  this  ques- 
tion, it  is  only  necessary  to  suppose  that  the  validity  of  the 
will  is  disputed  ;  the  selfnsame  quantity  of  proof  is  required, 
whether  the  woid  ^*  witness "  stands  by  itself,  or  whether 
there  be  added  ^*  signed,  sealed,  read,  published,  and  de- 
clared," or  whatever  else  the  dull  ingenuity  and  unmeaning 
exaggeration  of  an  attorney's  clerk  (for  the  witnesses  them- 
selves have  no  more  to  do  with  it  than  with  the  body  of  the  will) 
may  choose  to  accumulate  into  the  clause  of  attestation.  In 
each  case  the  proof  must  be  given  or  the  will  fails  ;  the  indorse- 
ment supplies  nothing,  profits  nothing.  The  substance,  there- 
fore, of  the  transaction  is,  that  the  witnesses  should  see  and  be 
able  to  prove  that  the  requisites  have  been  complied  with ;  the 
form  is,  that  it  should  be  written  by  somebody  else  that  they 
did  so.    Except,  therefore,  the  present  case  precisely  resem- 
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bles  those  to  which  I  am  alluding,  I  see  no  reason  for  extend- 
ing their  authority. 
*884  *The  question,  however,  undoubtedly  is,  whether 
^  ^  the  forms  required  by  the  power  have  been  pursued 
by  the  testatrix,  and  whether  those  who  are  described  as  such 
appear  to  have  been  witnesses  that  she  so  pursued  them ; 
which  I  presume  is  the  meaning  of  attestation,  or  I  know  not 
what  it  is*  Now,  the  language  of  the  power  is,  ^^  by  her  last 
will  and  testament,  to  be  by  her  signed,  sealed,  and  published 
in  the  presence  of  and  attested  by  three  or  more  credible 
witnesses."  All  this  has  been  done  ;  and  we  are  now  to  see 
whether,  by  ordinary  and  fair  construction,  neither  forcing 
any  interpretation  in  favour  of  it,  nor  wilfully  excluding  any 
reasonable  inference  for  the  mere  purpose  of  defeating  what 
we  know  to  have  been  rightly  done,  the  requisites  appear  to 
have  been  complied  with  ;  and  here  it  seems  to  me  very  im- 
portant to  attend  particularly  to  the  document  itself.  The 
will,  first,  contains  the  whole  testamentary  part ;  every  dis- 
position of  her  property  is  first  fully  made,  and  the  will  is, 
therefore,  as  to  that,  its  principal  object,  complete.  The  rest 
regards  the  manner  and  form  of  execution ;  it  is  thus :  ^^  I 
declare  this  only  to  be  my  last  will  and  testament.  In  wit- 
ness whereof  I  have  to  this  my  last  will  and  testament,  con- 
tained in  one  sheet,  set  my  hand  and  seal."  She  signed  this 
part  twice ;  once  after  the  above  words,  and  again  where  her 
seal  is  affixed ;  and  directly  opposite  to  the  latter  is  the  word 
^^  witness,"  and  immediately  under  it  are  the  names  of  the 
witnesses  ;  and  the  question  is,  whether  from  this  it  is  to  be 
understood  that  they  attested,  or,  in  other  words,  were  wit- 
nesses to  any  thing,  and  if  so,  how  much  ? 

And,  first,  it  must  be  asked,  for  what  purpose  was  this 
testimonium  clause  introduced,  or  rather  added  ?    Cer- 
*  885   tainly  not  to  explain  or  qualify  the  will,  or  any  *  part 
of  it ;  to  its  provisions  it  has  no  allusion ;  but  it  re- 
spects the  forms  to  be  observed  in  the  execution  of  the  will, 
and  those  only.     Why  are  we  to  assume  that  the  testatrix 
was  ignorant  of  the  terms  upon  which  alone  her  dispositions 
could  be  available  ?    This  the  very  language  of  the  clause 
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itself  shows  that  she  did  understand.  The  clause,  therefore, 
having  this  object,  we  come  to  consider  the  purpose  for  which 
the  witnesses  are  introduced ;  and  I  confess  I  cannot  conceive 
it  possible  to  understand  the  meaning  of  their  presence,  ex- 
cept to  witness  something.  To  suppose  that  the  witnesses 
signed  their  names  without  any  meaning  or  reference  to  what 
is  alleged  (opposite  to  their  names)  to  have  been  done,  seems 
to  me  to  outrage  all  probability.  If  it  be  said,  and  with 
truth,  that  the  witnesses  cannot  be  presumed  cognizant  of 
the  contents  of  a  will,  because  that  is  contrary  to  experience,  it 
is  surely  somewhat  contrary  to  the  same  experience  to  suppose 
that,  when  the  presence  of  the  witnesses  is  to  be  accounted 
for  only  by  their  being  brought  there  to  witness  something, 
certain  ceremonies  were  performed,  but  that  they  saw  nothing 
and  knew  nothing  of  them ;  and  that,  too,  when  the  very 
language  of  the  testimonium  clause  Q^  I  declare,"  &c.')  im- 
ports that  she  was  making  the  declaration,  not  to  the  winds, 
but  to  persons  to  whom  she  might  address  herself,  who  were 
there  to  see  and  to  hear. 

If,  then,  the  witnesses  must  (as  I  think  they  must)  be  un- 
derstood to  have  attested  something,  I  can  see  no  possible 
reason  for  stopping  short  of  the  conclusion  that  they  attested 
every  thing  which  by  the  clause  purports  to  have  been  done  ; 
that  is,  the  signing,  sealing,  and  publication,  —  the  forms  re- 
quired. I  shall  not  take  up  time  in  considering  what  is  in 
point  of  law  a  publication.  Lord  Chief  Justice  Gibbs, 
indeed,  *  in  the  case  of  Moodie  v.  Seid^  (a)  is  reported  *  886 
to  have  inquired  of  the  bar  what  publication  was ;  and 
that  having  received  no  answer,  he  expressed  no  surpiise ; 
from  which  I  presume  we  are  to  understand  that  he  con- 
sidered it  to  be  involved  in  some  difficulty.  If,  however,  a 
declaration  before  witnesses  (present  for  the  purpose  of  hear- 
ing it)  that  the  document  is  the  will  of  the  testatrix,  be  not 
a  publication,  the  question  of  Lord  Chief  Justice  Gibbs  will, 
probably,  remain  unanswered.  I  think  that  such  is  a  publica- 
tion, and  that  it  can  mean  nothing  else. 

I  come  now  to  notice  the  cases  upon  which  reliance  is 

(a)  7  Taimt.  855. 
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placed;  which  have  been  considered  and  reconsidered  so 
often  that  I  shall  advert  to  them  as  briefly  as  possible,  and 
that  only  in  order  to  show  that  they  are  not  precisely  in  point ; 
and  that  therefore,  for  the  reasons  already  given,  they  ought 
not,  in  my  opinion,  to  govern  the  decision  of  the  present 
case.  They  are,  principally,  Wright  v.  Wi^eford^  (a)  Doe  v. 
Pemh^  (V)  and  Doe  v.  Pearee.  (e)  In  Wright  v.  Wakeford  the 
power  required  ^^  the  consent  of  A.  and  B.,  testified  by  any 
writing  or  writings  under  their  and  his  hands  and  seals,  or  hand 
and  seal,  attested  by  two  or  more  credible  witnesses."  The 
attesting  clause  is,  ^^  sealed  and  delivered  by  the  within  named 
A.  and  B.,  in  the  presence  of  C.  B.  and  6.  B."  Here  the 
ceremony  of  signing  was  omitted  in  an  attestation  which  pro- 
fessed to  give  an  account  of  what  had  been  done ;  and  there 
was  not,  as  in  the  present  instance,  a  Uftiinonium  clause, 
which,  by  direct  reference  to  it,  could  cure  the  omission. 
That  this  was  the  view  taken  by  the  learned  counsel  who 
argued  the  case,  is  apparent  from  the  report :  ^^  Admitting  " 
(says  he)  ^^  that  if  the  attestation  were  general,  the 
*  887  due  observance  of  all  the  ceremonies  might  *  be  pre- 
sumed, yet  the  same  inference  does  not  arise  from  a 
defective  attestation."  In  the  case  of  Doe  v.  Pearce^  the 
power  required  ^^a  deed  or  writing  under  hand  and  seal, 
attested  by  two  or  more  credible  witnesses."  The  attesting 
clause  was,  ^^  signed  in  the  presence  of  A.  R.,  E.  S.,  J.  B. ;  " 
and  the  defect  was,  that  there  was  no  notice  of  sealing.  In 
the  next,  case,  of  Doe  v.  Peachy  the  power  required  that  ^^  R. 
P.  and  T.  P.  should  give,  grant,  convey,  &c.,  by  some  deed 
or  writing  under  both  their  hands  and  seals,  to  be  duly  ex- 
ecuted by  them,  and  attested  by  two  or  more  credible  wit- 
nesses." The  attestation  was,  as  in  Wright  v.  Wakeford^ 
^^  sealed  and  delivered  by  the  said  R.  P.  and  T.  P.,  in  the 
presence  of  T.  M.,  E.  S."  The  want  of  signing,  apparent 
upon  the  attestation,  was  the  defect  which  prevailed. 

On  the  other  hand,  in  the  case  of  Hoodie  v.  Reid^  signing 
and.  publication  were  requisite,  and  the  attestation  clause 

(a)  17  Yes.  454;  4  Taunt.  218.  (&)  2  M.  &  Sel.  576. 

(c)  6  Taunt.  402. 
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was,  **'  signed  this  4th  day  of  Februaiy,  1812.  Witness,  B. 
H.,  J.  H."  The  defect  was  in  the  publication.  Lord  Chief 
Justice  GiBBS,  however,  expressly  declared  that  there  was 
BufBcient  proof  of  signing ;  his  language  being,  ^^  the  wit- 
nesses have  clearly  attested  the  signing."  Now  this  could 
only  have  been  so  held  by  referring  (not  to  the  body  of  the 
wHl,  which  is  going  much  further,  but)  to  the  testimonium 
clause,  which  is  all  that  is  requisite  in  the  present  case. 
Again,  in  Stanhope  y.  jBTeir,  the  power  was,  ^^  to  dispose  by 
wfll,  signed  and  published  in  the  presence  of  and  attested  by 
witnesses."  The  conclusion  of  the  will  was,  ^'  This  is  my 
last  will  and  testament,  made  and  signed  19th  November, 
1818.  Eugenia  Keir."  Thereupon  Sir  J.  Leach  observed, 
that  he  could  not  assume  more  from  the  attestation  than 
the  signing  ;  but  that  which  he  did  assume  (viz.,  *  the  *  388 
signing)  could  only  have  been  by  connecting  the  at- 
testation with  the  testimonium  clause.  In  the  case  of  Builer 
T.  Burt  (a),  the  power  was  to  dispose  by  deed  ^*  sealed  and 
delivered  in  the  presence  of  and  attested  by  witnesses."  At 
the  end  was,  ^^  signed  and  sealed  by  L.  S.  Witness,  J.  P., 
H.  B."  Sir  J.  Leach  held  the  delivery  not  to  be  attested, 
but  observed,  ^^  that  where  the  word  ^  witnesses,'  without  more, 
is  used,  it  affirms  that  all  has  been  done  in  the  presence  of 
the  witnesses  which  is  stated  in  the  body  of  the  deed ;  and 
that  as  it  was  not  stated  therein  that  it  was  delivered,  the 
word  ^  witnesses '  could  affirm  no  more  than  was  contained  in 
the  deed  itself."  These  remarks^  I  presume,  are  to  be  under- 
stood as  referring  to  the  testimonium  clause,  which  is  suffi- 
cient for  the  present  puipoee.  The  last  case  which  I  shall 
notice  is  Ward  v.  Swift,  (h)  There  the  power  required  a  will 
^  duly  executed  and  published  in  the  presence  of  and  to  be 
attested  by  three  or  more  credible  witnesses."  The  attesta- 
tion was,  ^^  signed,  sealed,  and  delivered  in  the  presence  of 
three  witnesses."  The  question  was  whether  publication  was 
proved ;  and  the  Court  of  Exchequer  held  that  it  was  by  the 
£act  of  delivery,  which,  at  all  events,  was  not  a  literal  com- 
pliance with  the  power. 

(a)  Cited  in  4  Ad.  &  M.  15.  (b)  1  Cr.  &  M.  171. 
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In  conclusion,  I  cannot  avoid  remarking  that,  in  my  hum* 
ble  judgment,  the  decisions  upon  the  Statute  of  Frauds,  so 
closely  in  pari  materid^  have  not  had  their  due  weight  in  the 
consideration  of  the  present  case.  It  might  have  been  sup- 
posed that  a  statute  of  the  realm,  under  which  such  a  mass  of 
property  has  been  disposed  of  during  a  period  of  near  two 
centuries,  —  a  statute  upon  which  such  eulogies  (upon  the 

justice  of  which  I  shall  not  stop  to  inquire)  have  been 
*  889    *  bestowed, — might  have  had,  as  it  surely  deserved,  as 

much  attention  and  observance  as  the  will  or  whim 
of  a  private  individual ;  but  to  too  much  wisdom  it  has 
seemed  otherwise.  In  the  construction  of  that  statute  the 
thing  required  has  been  (according  to  all  sense  and  reason  it 
ought)  that  the  form  thereby  prescribed  should  be  proved  to 
have  been  complied  with,  but  that  the  simple  attestation  by 
the  word  ^^  witness  "  is  sufficient.  But  in  the  case  of  a  power, 
even  if  the  things  required  by  it  be  in  the  very  words  and 
letters  of  the  Statute  of  Frauds  (viz.,  ^^  attested  and  subscribed 
in  the  presence  of  the  devisor,  by  three  or  more  credible  wit- 
nesses"), a  will,  which  would  be  clearly  good  under  that 
statute,  is  to  be  held  invalid  without  the  addition  of  an  idle 
formula. 

The  result  is  that,  in  my  opinion,  the  power  was  duly 
executed. 

Mr.  Babon  Gurnet.  —  My  Lords,  the  argument  which  I 
have  heard  at  your  Lordships'  bar  has  failed  to  convince  me 
that  the  opinion  which  I  gave  on  this  case  in  the  Exchequer 
Chamber  (a)  was  erroneous.  That  opinion  is,  that  the  power 
in  this  case  was  well  executed.  I  am  of  that  opinion,  even  if 
it  is  to  be  taken  that  the  case  of  Wright  v.  Wakeford  (h)  was 
well  decided,  and  that  it  is  still  to  be  allowed  to  prescribe 
the  rule  in  cases  of  this  description.  The  case  of  Wright  v. 
Wakeford^  I  humbly  conceive,  went  to  the  extremest  verge, 
and  I  cannot  consent  to  be  governed  by  it,  except  in  a  case 
which  shall  correspond  in  all  its  parts.  In  that  case  the 
terms  of  the  power  were,  ^^  by  any  writing  under  their  hands 

(a)  G  Ad.  &  £1.  046.  (5)  17  Yes.  454;  4  Taimt.  218. 
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and  seals,  attested  by  two  or  more  credible  witnesses.  The 
form  of  the  attestation  was,  ^^  sealed  and  delivered  by 
the  within  named  *A.  B.  in  the  presence  of,"  &c.  *890 
The  objection  was,  that  the  attestation  did  not  extend 
to  the  signing;  as  the  witnesses  attested  the  sealing  and 
delivery,  it  was  said  it  must  be  presumed  that  they  did  not 
mean  to  attest  the  signing.  The  case  was  sent  to  the  Court 
of  Common  Pleas  by  Lord  Eldon.  Chief  Justice  Mansfield 
was  of  opinion  that  the  execution  was  good ;  the  other  three 
Judges  were  of  opinion  that  it  was  not.  Upon  those  certifi- 
cates being  returned.  Lord  Eldon  acted  on  the  opinion  of  the 
majority  of  the  Court.  It  is  impossible  to  speak  of  Lord 
Eldon  and  the  three  Judges  of  the  Common  Pleas  (Justices 
Heath,  Lawrence,  and  Chambrb)  but  in  terms  of  great 
respect ;  nevertheless,  with  all  the  respect  which  is  due  to 
their  authority,  I  cannot  but  think  it  most  unfortunate  that 
this  decision  was  ever  made.  It  has  led  to  great  injustice,  it 
has  disappointed  the  just  expectations  of  settlors  and  devisors, 
and  involved  the  Courts  in  great  difficulties.  It  seems  that  if 
the  word  ^^  attested  "  had  not  been  ill  the  power,  the  decision 
would  have  been  the  other  way ;  and  it  is  to  be  observed  that 
the  argument  proceeds  upon  the  supposition  that  a  general 
attestation  would  have  been  sufficient.  If  the  case  now 
before  your  Lordships  had  been  the  case  then  under  consider- 
ation, I  think  that  the  decision  would  have  confirmed  the  ex- 
ecution of  the  power. 

In  the  case  of  AT  Queen  v.  Farquhar^  the  power  directed 
the  instrument  to  be  signed  and  sealed  in  the  presence  of 
witnesses  (but  did  not  require  an  attestation),  and  the  attes- 
tation was  to  the  sealing  and  delivery :  Lord  Eldon  held  that 
the  execution  was  good,  and  said  it  would  be  a  miscairiage 
in  a  Judge  if  he  did  not  direct  a  jury  to  presume  that  the 
deed  was  signed,  as  it  professed  to  be  upon  the  face 
*  of  it,  in  the  presence  of  the  witnesses  who  attested  *  891 
the  sealing  and  the  delivery,  (a)  I  would  take  the  lib- 
erty to  suggest  that  it  cannot  be  too  much  for  a  Judge  to  make 
the  same  presumption  which  he  may  direct  a  jury  to  make. 

(a)  11  Yes.  467. 
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Other  cases,  which  have  been  cited  in  the  argument,  and  in 
the  judgments  of  my  learned  brothers  who  have  abready  given 
their  opinions,  have  been  decided  upon  the  authority  of 
Wright  y.  Wakefard.  In  the  last  two  cases  that  have  come 
before  the  Courts  the  extreme  severity  of  the  rule  has  been 
somewhat  relaxed.  In  Simeon  v.  Simeon^  (a)  the  power 
directed  the  will  to  be  signed  and  published  in  the  presence 
of  and  attested  by  witnesses.  The  form  of  the  attestation  was, 
^^  signed  and  delivered  in  the  presence  of,"  Ac.  In  that  case 
the  power  was  decided  to  be  well  executed.  In  Ward  v. 
Swift,  (£)  a  case  sent  by  the  Lord  Chancellor  to  the  Court  of 
Exchequer,  the  power  was  by  will,  to  be  ^^  published  under 
hand  and  seal,  in  the  presence  of  and  attested  by  three  wit- 
nesses ; "  the  attestation  was,  ^^  signed,  sealed,  and  delivered ; " 
the  Court  decided  tibie  power  to  be  well  executed.  In  both 
these  cases  the  word  ^^  delivered  "  was  held  to  be  equivalent 
to  **  published." 

In  the  case  now  before  your  Lordships  the  power  is  by 
will,  to  be  ^^  signed,  sealed,  and  published  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses."  In  ex- 
ecution of  the  power,  the  testatrix  commences  her  will  thus : 
^^  I,  Lydia  Henning  Simmer,  do  publish  and  declare  this  to 
be  my  last  will  and  testament ; "  and  then,  at  the  conclusion, 
she  says,  ^^  I  declare  this  to  be  my  last  will  and  testament. 

In  witness  whereof  I  have  to  this  my  last  will  and  tes- 
*  392   tament,  contained  in  one  sheet,  set  my  hand  and  *  seal, 

the  12th  day  of  September,  in  the  year  of  our  Lord 
1789.  Lydia  Henning  Skynner.  Witness,  Charles  Ball, 
Elizabeth  Ball,  Anne  Ball."  And  the  special  verdict  finds 
that  ^^  the  will  was  signed,  sealed,  and  published  by  Mrs. 
Skynner  in  the  presence  of  the  above  witnesses,  and  attested 
by  them,  and  their  attestation  was  in  manner  and  form  as 
appears  in  the  instruments."  It  appears  to  me  that  the 
testatrix  has  done  all  that  the  power  requires;  she  pub- 
lished, she  signed,  she  sealed:  the  attestation  is  general; 
there  is  no  selection  of  one  thing  from  which  it  can  be 
argued  that  the  others  are  to  be  excluded.    I  think  that  it 

(a)  4  Sim.  556.  (h)  8  Tyrw.  122. 
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is  to  be  taken  that  the  witnesses  attested  all  that  the  testa- 
trix did. 

This  is  the  opinion  which  I  humbly  tender  to  your  Lord- 
ships, —  even  taking  the  case  of  Wright  v.  Wakefard  to  be 
law.  It  is  necessarily  with  some  hesitation  and  diffidence 
that  I  would,  with  all  humility,  submit  to  your  Lordships' 
consideration  whether  that  case  should  be  allowed  to  stand ; 
it  has  never  yet,  I  belieye,  received  the  sanction  of  this  the 
ultimate  Court  of  appeal.  I  have  scarcely  ever  heard  the 
case  cited  in  the  Courts  below  but  Judges  have  expressed 
their  regret  that  that  ease  was  so  decided,  and  their  sense  of 
the  injustice  that  it  has  done ;  and  more  than  once  or  twice 
I  have  heard  it  said,  that  although,  while  that  case  stood, 
they  have  felt  themselves  bound  by  it,  yet,  that  if  the  ques- 
tion should  come  before  this  House,  they  should  feel  them- 
selves at  liberty  to  suggest  the  consideration  whether  the 
case  should  be  allowed  to  stand.  That  case,  and  the  cases 
which  have  been  decided  in  deference  to  it,  have  adopted  a 
principle  of  decision  totally  different  from  the  principle  upon 
which  the  cases  on  which  the  execution  of  wills  under  the 
Statute  of  Frauds  have  been  decided.  Neither  the 
case  of  Wright  v.  Wakeford^  nor  any  of  *  the  cases  *  898 
founded  upon  it,  would  have  been  so  decided  if  the 
validity  of  the  vrills  had  come  under  the  Statute  of  Frauds. 
Why,  I  beg  to  ask,  is  so  much  more  respect  to  be  paid  to  the 
language  which  the  caprice  of  a  conveyancer  may  have  dic- 
tated than  the  words  of  the  legislature  ?  One  conveyancer 
has  used  one  form  of  expression,  and  another  another,  when 
all  that  they  meant  was  just  that  which  the  Statute  of  Frauds 
had  required. 

My  Lords,  the  view  which  I  take  of  this  case  is  conveyed 
by  Sir  Edwabd  Suoden  in  so  clear  and  forcible  a  manner  that 
I  beg  leave  to  cite  two  or  three  pages  of  his  invaluable  work 
on  Powers :  ^^  The  strong  ground,  however,  against  the  rule 
has  not  yet  been  stated ;  it  is  the  construction  which  the 
Statute  of  Frauds  has  received,"  Ac.  [The  learned  Judge 
having  read  from  the  1st  volume  of  the  Treatise  of  Powers, 
from  p.  817  to  p.  821,  6th  edit.,  proceeded :]  The  case  of 
Wright  v.  Wakeford  gave  such  a  shock  to  the  security  of 
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titles,  that  part  of  its  mischief  was  speedily  remedied  by  an 
Act  of  Parliament,  54  Geo.  8,  c.  168,  intituled  *'  An  Act  to 
amend  the  Laws  respecting  the  Attestation  of  Instruments 
of  Appointment  and  Revocation,  made  in  exercise  of  certain 
Powers  in  Deeds,  Wills,  and  other  Instruments."  That  Act 
provided  (but  retrospectively  only)  that  an  instrument  (if 
duly  signed  and  executed,  and  in  other  respects  duly  attest- 
ed) should  have  the  same  force  and  effect  as  if  a  memoran- 
dum of  attestation  of  signature  had  been  subscribed  by  the 
witness  expressing  the  fact  of  sealing,  or  sealing  and  delivery; 
and  it  is  not  to  be  denied  that  that  statute,  having  corrected 
one  part  of  Wright  v.  Walceford^  and  having  left  the  remain- 
der untouched,  affords  some  sanction  to  the  authority 
*  8d4  of  that  case.  Sir  E.  Sugden,  I  humbly  *  think,  ob- 
serves justly  (p.  824),  that  ^^  it  is  much  to  be  regretted 
that  the  measure  was  not  made  at  once  a  complete  remedy 
for  the  evil  which  it  professed  to  cure.  Every  sound  princi- 
ple of  legislation  required  that  the  Act  should  be  prospective ; 
the  Act,  however,  was  limited,  in  its  progress  through  Par- 
liament, to  a  retrospective,  operation."  All  the  difficulties 
would  be  obviated  by  a  decision  by  this  House,  applying  to 
these  cases  the  principle  of  the  whole  current  of  authorities 
on  the  Statute  of  Frauds ;  and  now  that  this  point  is  com- 
pletely before  your  Lordships,  I  am  unwilling  to  relinquish 
the  hope  that  the  case  of  Wright  v.  Wakeford  may  be  over- 
ruled. 

Mr.  Justice  Patteson.  —  My  Lords,  the  power  set  forth 
in  the  special  verdict  referred  to  by  your  Lordships  in  these 
cases  requires  that  any  will  by  which  it  is  to  be  exercised 
shall  be  ^^  signed,  sealed,  and  published  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses."  The  first 
question  which  arises  appears  to  me  to  be,  what  is  the  meaning 
of  the  word  '*  attested  "  ?  Now  the  fair  meaning  of  the  previ- 
ous words,  ^^  in  the  presence  of  three  or  more  credible  wit- 
nesses," must  be  that  three  or  more  credible  persons  should 
see  what  is  done,  not  merely  that  they  should  be  present, 
without  having  their  attention  drawn  to  what  is  done  ;  there- 
fore, the  word  ^^  attested,"  if  it  have  any  meaning  at  all, 
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must  import  something  more  than  merely  being  present  and 
seeing  what  is  done.  Independent  of  authority,  I  should 
have  thought  that  it  meant  this,  and  no  more  ;  namely,  that 
the  will  must  not  only  be  signed,  sealed,  and  published  in  the 
presence  of  witnesses,  but  that  those  witnesses  must  affix 
their  names  to  it.  I  find,  however,  that  a  sense  has  been 
given  to  the  word  ^'  attest,"  when  found  in  a  power,  in 
a  long  series  of  decisions,  from  WrigJU  v.  *  Wakeford  *  896 
downwards,  by  a  great  number  of  eminent  Judges, 
according  to  all  which,  without  exception,  as  I  understand 
them,  the  word  ^'  attest "  means,  ^^  certify  by  their  signature, 
and  by  written  expressions,  that  the  formalities  required  by 
the  power  have  been  complied  with,"  or  to  that  effect.  The 
authority  of  those  decisions  appears  to  me  to  be  much  too 
strong  to  be  resisted,  and  I  agree  that  it  would  be  very 
dangerous,  especially  in  matters  regarding  real  property,  to 
unsettle  established  rules,  on  which  probably  many  titles  may 
depend.  Some  of  those  decisions  are  undoubtedly  in  cases 
where  the  memorandum  of  attestation  has  stated  some  of  the 
requisite  formalities  and  omitted  others,  and  those  cases 
might  have  been  decided  on  the  ground  that  ^^  expressio  unius 
est  exclusio  alterius ; "  but  I  do  not  find  that  such  ground 
was  taken  in  them ;  and  in  some  other  cases  it  could  not 
have  been  taken,  because  the  memorandum  was  general.  I 
am  obliged,  therefore,  to  come  to  the  conclusion,  that  if  the 
memorandum  of  attestation  is  in  this  case  to  be  considered 
as  consisting  of  the  words  ^'  Witness,  Charles  Ball,  Elizabeth 
Ball,  Ann  Ball,"  and  no  more,  this  will  is  not  attested  at  all 
within  the  meanmg  of  the  power. 

The  second  question  which  arises  is,  whether  any  and  what 
part  of  the  body  of  the  will  itself  is  to  be  considered  as  form- 
ing part  of  the  memorandum  of  attestation  ?  I  have  great 
difficulty  in  saying  that  any  part  of  the  body  of  the  will  can 
be  so  considered.  The  language  of  the  body  of  the  will  is 
that  of  the  testator,  and  not  of  the  witnesses,  who  need  not, 
and  in  practice  do  not,  in  general  see  or  read  any  part  of  the 
will.  The  language  of  a  memorandum  of  attestation,  on  the 
other  hand,  is  that  of  the  witnesses,  and  I  am  at  a  loss 
to  see  how  one  can  fairly  be  taken  as  *  incorporated    *  896 

[889] 


*  896  CASES  m  thb  rousb  op  lobds. 

with  the  other.  In  the  case  of  Hoodie  t.  Reid^(a)  the 
Court  of  Common  Pleas  seemed  to  consider  that  the  con- 
cluding part  of  the  will,  or  at  all  eyents  the  signature,  might 
be  taken  as  part  of  the  memorandum  of  attestation  (which 
was,  as  here,  quite  general,  being  only  the  word  ^^  witness  ") ; 
but  they  did  not  determine  that  point,  for  they  held  the  will 
insufficient  because  the  publication  was  not  attested.  So 
also  in  Stanhope  y.  Keir^  (K)  Sir  J.  Leach  said  that  he  could 
not  take  the  attestation,  which  was  merely  by  the  words  ^*  in 
the  presence  of,"  to  extend  to  more  than  the  signing ;  but  he 
held  the  will  bad,  and  therefore  did  not  determine  the  pres- 
ent point.  Why  it  might  extend  to  the  signing,  and  not  to 
the  publication,  he  does  not  explain,  nor  did  the  Court  of 
Common  Pleas  in  the  case  of  Moodie  y.  Reid ;  and  I  confess 
it  appears  to  me  that  such  a  distinction  is  entirely  without 
foundation,  and  was  plainly  unnecessaty  to  the  decision  of 
either  of  the  cases.  So,  again,  the  same  learned  Judge,  in 
Bwller  y.  Burt^  (jo)  expressed  himself  still  more  strongly ;  but 
as  he  held  the  execution  bad  in  that  case  also,  the  present 
point  was  not  determined.  I  haye  not  been  able  to  find  any 
case  in  which  it  has  been  held  affirmatiyely  that  any  part  of 
the  body  of  an  instrument  can  be  imported  into  the  memo- 
randum of  attestation  so  as  to  show,  and  to  make  the  wit- 
nesses certify  in  writing,  what  it  is  which  they  profess  to 
attest.  Neither  do  I  find  the  contraiy  expressly  decided  any- 
where ;  and  I  do  not  think  that  the  cases  of  Wright  y.  Wake-^ 
ford^  {d)  Doe  y.  Peachy  (c)  Wright  y.  Barlow^  (jf)  Hougham 
y.  Sandys^  (A)   Allen  y.  Bradnhawe^  {%)  and  some  similar 

cases,  eyen  impliedly  decide  the  point;  for  in  those 
*  897    *  cases  the  maxim,  ^^  expressio  unius  est  exclusio  alte- 

rius,"  seems  to  me  to  apply,  and  to  preyent  the  import- 
ing the  words  of  the  party  executing  the  instrument  into  the 
memorandum  of  attestation,  and  adding  them  to  the  words 
of  the  witnesses  there  used.    The  recent  cases  of  Simeon  y. 


(a)  7  Taunt.  355.  (b)  2  Sim.  &  Stu.  87. 

(c)  6  N.  &  M.  281,  n.  {d)  17  Vea.  454. 

(e)  2  M.  &  8el.  576.  (jg)  8  M.  &  Sel.  512. 

(A)  2  Sim.  95.  (t)  1  Cur.  £oc.  Bep.  110. 
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Simeon  (a)  and  CurteU  v.  Kenriek^  (b)  and  similar  cases,  where 
equivalent  words  used  in  a  memorandum  of  attestation  have 
been  held  sufficient,  do  not  appear  to  me  to  bear  upon  this 
question.  In  ancient  times,  no  doubt,  the  clause  of  his  testi- 
bus  was  part  of  the  instrument,  and  the  names  of  the  wit- 
nesses were  inscribed  in  it ;  and  when  the  names  of  the 
wijbnesses  came  to  be  put  at  the  bottom  of  the  instrument 
itself,  thej  might,  for  many  purposes,  be  considered  still  as 
part  of  the  instrument ;  but  when  a  power  requires  that  the 
instrument  should  be  attested,  —  assuming  that  the  construc- 
tion of  that  word  which  I  have  before  stated  is  the  right  one, 
—  it  appears  to  me,  in  the  absence  of  any  direct  authority, 
that  the  instrument  itself  and  the  memorandum  of  attesta- 
tion  ought  to  be  considered  as  quite  distinct  from  each  other, 
and  as  being  tiie  acts  and  the  language  of  different  parties ; 
that  the  memorandum  of  attestation  ought  to  be  complete  in 
itself,  and  that  any  omission  or  defect  in  it  cannot  be  sup- 
plied or  cured  by  reference  to  the  instrument. 

For  these  reasons,  I  am  of  opinion  that  the  power  in  this 
case  was  not  duly  and  effectually  executed  by  the  will. 

Ma.  Babon  Pabke.  —  My  Lords,  if  the  question  proposed 
by  your  Lordships  had  now  arisen  for  the  first  time,  I  feel 
little  doubt  that  I  should  have  answered  it  by  stating  to  your 
Lordships  that  the  power  was  well  executed ;  and  that, 
on  the  ground  that,  where  *  the  donor  of  a  power  *  898 
requires  an  instrument  to  be  executed  with  certain 
formalities,  in  the  presence  of  and  to  be  attested  by  credible 
witnesses,  he  does  not  require  the  witnesses  to  sign  a  memo- 
randum of  attestation  expressing  that  all  the  formalities  were 
complied  with,  but  simply  to  put  their  names  to  the  instru- 
ment as  witnesses ;  and  if  there  had'  been  a  special  verdict 
and  writ  of  error  in  the  case  of  Wright  v.  Wakeford^  (0)  and 
I  had  been  called  upon  by  your  Lordships  to  give  an  opinion 
on  the  propriety  of  that  decision  before  it  had  been  confirmed 
by  others,  I  should  probably  have  given  my  humble  advice  to 
your  Lordshipe  that  it  ought  to  be  reversed.    The  decision, 

(a)  4  Sim.  555.  (b)  8  M.  &  W.  461. 

(c)  4  Taunt.  218. 
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however,  in  the  case  of  Wright  v.  Wakeford  not  having  been 
reversed,  but,  on  the  contrary,  followed  in  others,  none  of 
which  have  been  questioned  before  the  highest  tribunal,  and 
having  been  recognized  by  an  Act  of  Parliament  (54  Geo.  8, 
0.  168),  I  think  myself  bound  by  the  authority  of  that  and 
the  subsequent  cases  ;  and  feeling  so  bound,  I  regret  that  I 
have  to  answer  the  question  proposed  by  your  Lordships  in 
the  negative. 

In  the  Court  of  Exchequer  Chamber  I  gave  my  reasons 
for  the  opinion  which  I  had  formed;  and  as  my  judgment 
is  printed,  together  with  that  of  the  other  Judges  of  that 
Court,  (a)  I  think  it  unnecessary  to  trouble  your  Lordships 
with  a  repetition  of  those  reasons.  The  argument  at  your 
Lordships'  bar  has  not  induced  me  to  think  that  they  were 
Wrong,  or  to  qualify  or  alter  the  judgment  I  pronounced. 
That  judgment  was  founded  upon  the  supposition  that  the 
oases  had  established  a  rule  of  construction,  that  if  the  donor 
of  a  power  required  an  instrument  to  be  executed  widi  cer- 
tain formalities  in  the  presence  of  and  attested  by  wit- 
*  399  nesses,  he  must  be  understood  to  *  mean  not  only  that 
the  instrument  but  all  the  required  formalities  shall 
be  attested  by  the  witnesses,  and  stated  by  a  memorandum  in 
writing  to  have  taken  place  in  their  presence ;  the  presumed 
intention  being,  that  there  should  be  on  the  face  of  the  instru- 
ment itself  a  memorandum  that  all  the  conditions  necessary 
to  the  due  execution  of  the  power  have  been  complied  with. 
I  have  heard  nothing  from  the  learned  counsel  who  have 
argued  the  case,  nor  from  the  learned  Judges  who  have 
delivered  their  opinions,  to  lead  me  to  doubt  that  this  rule  of 
construction  had  been  established  by  the  case  of  Wright  v. 
Wakeford  and  the  subsequent  authorities ;  and  it  is  remark- 
able that  on  this  point  the  opinions  of  all  the  Judges  in  the 
Courts  below,  both  those  of  the  Queen's  Bench  and  Excheq- 
uer Chamber,  agree,  and  I  certainly  consider  it  to  be  incon- 
trovertibly  established. 

The  only  question,  then,  appears  to  me  to  be  whether  this 
attestation  can  be  so  connected  with  the  statements  in  the 

(a)  0  Ad.  &  £1.  069. 

[842] 


BURDETT  t^.   BPILSBURT,   ETC.  *  899 

will  itself,  ot  some  of  them,  as  to  import  that  all  the  requisites 
intended  by  the  donor  of  the  power  were  seen  by  the  wit^ 
nesses;  this  being  the  ground  upon  which  the  Court  of 
Queen's  Bench  proceeded.  I  have  fully  stated  in  my  former 
judgment  the  grounds  upon  which  I  came  to  the  conclusion 
that  this  could  not  possibly  be  done ;  and  that  conclusion  is 
unaltered.  I  deem  it  unnecessary  to  add>ny  thing  further. 
My  opinion,  therefore,  is,  that  the  power  was  not  well  exe- 
cuted. 

I  am  desired  to  say  to  your  Lordships  that  my  brother 
Aldebson  wishes  to  give  his  opinion  that  the  will  was  not 
duly  executed.  It  is  the  opinion  he  formerly  gave,  (a)  and 
which  has  not  been  altered  by  hearing  the  argument  at  your 
Lordships'  bar. 

♦  The  Lord  Chief  Justice  Tindal.  —  My  Lords,  in  ♦  400 
answer  to  the  question  proposed  by  your  Lordships  to 
her  Majesty's  Judges,  I  beg  to  state  that  the  opinion  at  which 
I  have  arrived  is,  that  the  power  given  to  the  testatrix  by 
the  settlement  has  been  duly  and  effectually  executed  by  her 
will. 

The  opinion  of  such  of.  my  learned  brethren  as  have  held 
the  execution  of  this  power  to  be  defective  has  not  been 
grounded  upon  any  apprehension  of  danger,  that  if  the  attes- 
tation in  the  present  instance  is  allowed  to  be  good,  the  re- 
strictions imposed  by  those  who  created  the  power  will  have 
been  frustrated  or  evaded  ;  on  the  contrary,  all  admit,  what 
indeed  is  expressly  found  by  the  jury,  that  every  requisite 
which  the  settlor  imposed,  except  the  form  of  the  attestation, 
has  been  duly  observed,  the  will  having  been  in  fact  signed, 
sealed,  and  published  by  the  testatrix  in  the  presence  of  three 
credible  witnesses;  but  they  rest  their  opinions  upon  the 
authority  of  cases,  of  which  that  of  Wright  v.  Wakefard  is  the 
earliest  and  the  leadii^  authority,  that  the  memorandum  of 
attestation,  in  order  to  make  it  a  good  attestation  within  the 
words  of  the  deed  which  creates  the  power,  must  specify  and 

(a)  0  Ad.  &  £1.  951. 
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enumerate  the  several  particulars  which  are  required  by  such 
deed ;  and  that  the  attestation  now  under  consideration  on 
the  authority  of  that  ease  cannot  be  held  to  contain  such 
enumeration.  Most  of  those  who  have  given  their  opinion 
against  the  due  execution  of  this  power  have  accompanied  it 
with  expressions  of  regret  that  they  have  been  compelled  so 
to  do  by  the  authority  of  that  which  is  called  the  leading 
ease  ;  and  many,  on  former  occasions,  where  the  authority  of 
that  case  has  been  examined  and  discussed,  have  stated  Iheir 
wish  that  the  doctrine  derived  from  it  should  be  recon- 
*  401  sidered  *  when  an  opportunity  offered  before  the  House 
of  Lords :  from  which  I  infer  that  the  propriety  of  the 
decision  in  that  case  is  not  entu*ely  acquiesced  in,  and  that, 
at  aU  events,  in  their  judgment  it  ought  never  to  be  held  as 
an  authority  to  bind  future  cases  which  do  not  strictly  and  in 
every  particular  fall  within  its  terms. 

My  Lords,  it  is  upon  the  precise  ground  that  I  think  this 
case  is  distinguishable  from  that  of  Wright  v.  Wakeford^  and 
those  which  have  followed  it,  that  I  now  humbly  offer  my 
opinion  to  your  Lordships  in  favour  of  the  execution  of  the 
power.  I  propose  very  briefly  to  refer,  in  the  first  place,  to 
those  decided  cases.  In  Wright  .v.  Wakeford^  (a)  which  is 
the  earliest,  the  power  required  the  appointment  to  be  ^*  by 
any  writing  under  hand  and  seal,  attested  by  two  or  more 
credible  witnesses."  The  memorandum  of  attestation  in  that 
case  was  *^  sealed  and  delivered,"  omitting  the  word  *^  signed." 
The  three  Judges  who  certified  their  opinion  to  the  Court  of 
Chancery  that  the  execution  of  the  power  was  defective,  ex- 
pressly ground  it  on  the  consideration  *^that  the  point  in 
question  is,  simply,  whether  the  attestation  written  on  the 
deed  asserts  both  the  feu^ts,  the  signing  as  well  as  the  seal- 
ing," that  is,  whether  the  word  ^^  sealed  "  necessarily  im- 
plied that  the  parties  who  put  their  seals  to  it  put  also  their 
hands  to  it,  or  ^*  signed  "  it,  in  the  presence  of  the  witnesses ; 
and  they  held  it  did  not,  and  that  the  execution  was  there- 
fore bad,  as  the  attestation  mentioned  the  sealing  only,  and 

(a)  17  Yes.  454;  4  Taunt  218. 
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omitted  the  Bigning.  The  three  cases  which  followed,  viz., 
Doe  V.  Peachy  (a)  Doe  v»  Pearee^(J>)  and  Wright  v.  Bar^ 
low^  (c)  presented,  each,  the  very  same  ground  of  objection, 
as  to  their  req>ectiYe  forms  of  attestation,  with  the 
former ;  *  namely^  diat  the  power  required  two  or  more  *  402 
acts  to  be  done,  and  the  memorandum  of  attestation 
mentioned  some  only,  omitting  the  rest.  None  of  those  cases 
presented  any  new  question  for  tiie  Court,  but  they  were  de- 
cided  on  the  express  ground  that  they  could  not  be  distin- 
guished from  it;  Lord  Ellenbobouqh  observing,  in  Doe  v. 
Peachy  ^*'  that  if  it  was  thought  proper  to  agitate  the  question 
further,  it  should  be  brought  before  a  Court  of  error."  And 
in  giving  the  latter  judgment  Lord  Ellenborough  also  ob- 
served, ^^  that  the  intention  was  that  the  attestation  should 
be  coextensive  with  the  things  required  to  be  done ;  and  this 
makes  the  case  directly  the  same  as  Wright  v.  Wakeford.^^ 

I  consider,  therefore,  the  rule  deducible  from  those  cases  to 
be,  that  wherever  it  does  not  appear  by  the  attestation  itself, 
either  by  express  enumeration  and  specification  or  by  neces- 
sary intendment,  that  every  solemnity  prescribed  by  the  in- 
strument creating  the  power  has  been  complied  with,  the 
execution  of  the  power  is  bad ;  and  that  the  four  cases  above 
referred  to  have  also  established  affirmatively,  that  a  memo- 
randum of  attestation  mentioning  the  observance  of  some  or 
one  only  of  several  solemnities  required,  and  omitting  the  men- 
tion of  one  or  more,  is  not  an  attestation  within  the  meaning 
of  the  intrument  creating  the  power.  But  the  present  attes- 
tation does  not,  as  it  appears  to  me,  fall  within  the  latter  pre- 
dicament, and  it  is  upon  this  precise  ground  that  my  opinion 
is  rested ;  viz.,  that  the  attestation  of  the  will  of  Mrs.  Skynner 
does  not  express  some  only  of  the  solemnities  directed  to  be 
observed  and  omit  the  rest,  but  by  necessary  intendment 
shows  that  all  have  been  observed.  It  might,  indeed,  be 
argued  that  it  mentions  none  expressly,  and  is  therefore  bad 
upon  that  ground  ;  but  it  cannot  be  held  bad  on  the 
ground  upon  which  ♦  Wright  v.  Wakeford  was  deter-   *  408 

(a)  2  M.  ft  8el.  676.  (6)  6  Tamit  402. 

(c)  8  M.  ft  Sel.  512. 
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mined.  I  do  conceive,  however,  that  the  signature  of 
the  names  of  the  witnesses  immediately  underneath  the  gen- 
eral word  ^^  witness  "  at  the  foot  of  the  will,  constitutes  a 
good  attestation;  the  same  being  free  from  the  objection 
raised  by  those  cases,  and  being  supported  by  the  authority 
of  others,  to  which  I  shall  afterwards  refer ;  for  if  that  word 
is  taken  abstractedly  by  itself  as  constituting  the  whole  of 
the  attestation,  I  can  see  no  objection  to  holding  that  the 
three  persons  whose  names  are  subjoined  to  it  must  be  taken 
to  be  witnesses  to  all  that  was  actually  done  at  the  time, 
which  is  found  by  the  special  verdict  to  be  all  that  was  re- 
quired to  be  done ;  or  if  the  word  ^^  witness  "  is  to  be  con- 
strued with  reference  to  the  statement  immediately  preceding 
it  at  the  end  of  the  will  (and  one  or  other  must  be  the  sense 
to  be  put  on  the  word  "  witness  "),  then  the  word  "  witness  " 
necessarily  implies  that  the  testatrix  did  in  their  presence  de- 
clare the  instrument  to  be  her  will,  and  that  she  did  in  their 
presence  put  her  hand  and  seal  thereto,  that  is,  in  the  lan- 
guage of  the  settlement,  that  she  ^^  signed,  sealed,  and  pub- 
lished "  it,  in  the  presence  of  those  three  witnesses ;  for  I 
think  it  cannot  be  contended  successfully,  that  if  a  testatrix 
declares  an  instrument  which  she  executed  to  be  her  will, 
any  other  publication  beyond  such  declaration  can  possibly  be 
required. 

To  this  construction  an  objection  was  taken  by  the  counsel 
'  at  your  Lordship's  bar,  which  has  also  been  relied  upon  by 
some  of  the  learned  Judges  who  have  delivered  their  opin- 
ions before  me ;  viz.,  that  it  proceeds  upon  the  supposition 
that  the  whole  of  the  instrument  may  legally  be  read  together 
to  explain  the  meaning  of  the  word/^  witness,"  and  that  it 
supposes  the  witnesses  are  cognizant  of  the  contents  of 
*  404    the  *  instrument ;  neither  of  which  circumstances  can 
be  supposed.    I  cannot  feel  the  force  of  this  objection. 
There  has  been  from  the  earliest  time  at  which  deeds  were 
known  a  marked  and  acknowledged  distinction  between  the 
operative  part  of  the  deed  itself  and  the  testimonium  clause 
at  the  end  of  the  deed.     The  essential  part  of  the  deed  is 
properly  that  part,  and  that  only,  which  contains  the  grant ; 
the  clause  at  the  end  is  introduced,  not  as  constituting  any 
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part  of  the  deed,  but  merely  to  preserve  the  evidence  of  the 
due  execution  of  it.  Admitting,  therefore,  the  deed  itself  is 
matter  which  may  be  properly  held  to  be  confined  to  the 
knowledge  of  the  parties,  namely,  the  grantor  and  the  grantee, 
the  teatimontum  clause  is  expressly  introduced  into  it  for  the 
use  of  the  public  and  the  witnesses  to  the  deed. 

It  is  well  known  that  a  similar  clause  was  constantly  in- 
serted in  old  deeds  and  charters  at  the  close  thereof,  begin- 
ning with  the  words  '^  his  testUnis^^*  and  thence  generally 
called  the  his  testibus  clause,  in  which  the  names  of  the  per- 
sons present  who  heard  the  deed  read  by  the  clerk  were 
written,  not  by  themselves,  but  by  the  clerk  who  prepared 
the  deed.  Spelman,  in  his  Glossary,  p.  228,  traces  out  the 
variations  in  the  form  of  the  clause  at  different  periods  of 
our  history ;  and  Madox,  in  the  Dissertation  prefixed  to  his 
Formulare  Anglicanum,  goes  more  fully  into  the  matter,  and 
in  the  work  itself  gives  numerous  instances,  which  it  is  impos- 
sible to  read  without  being  satisfied  that  the  sense  requires 
that  the  witnesses,  whose  names  are  inserted  in  the  his  testibvs 
clause,  must  of  necessity  have  known  the  words  preceding  it, 
or  in  fact  they  would  have  witnessed  nothing  at  all.  Take, 
for  example,  among  many,  that  numbered  312 :  '^  And 
that  this  my  gift,  grant,  and  confirmation  may  *  remain  *  405 
firm  for  ever,  I  have  confirmed  this  present  charter 
with  the  impression  of  my  seal.  His  testibus"  &c. ;  or  again, 
No.  681:  *^And  for  the  greater  security  of  my  obligation, 
have  made  oath  and  put  my  seal  to  this  present  writing. 
Sis  testibusy^  &c.  Who  can  doubt  for  a  moment  that  these 
witnesses  either  actually  read  or  heard  read  over  to  them  the 
words  of  the  deed  immediately  preceding  their  names,  and 
that  the  introduction  of  that  preceding  clause  had  no  other 
object  or  purpose?  And  this  practice  continued  down  to 
the  reign  of  Henry  8,  as  appears  on  the  authority  of  Lord 
Coke  (2  Ins.  78),  who  states  the  practice  then  began  of  sep- 
arating the  attestation  from  the  deed  itself,  and  for  the  wit- 
nesses to  subscribe  their  own  names  to  it,  either  at  the  bottom 
or  indorsed  on  the  deed. 

But  that  the  clause  *^  in  cujus  rei  testimonium,"  so  long  as 
it  was  found  at  the  close  of  tiie  deed,  never  formed  part  of 
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the  deed  itself,  is  evident  frdm  Shepard's  Touchstone  (p.  55), 
where  he  says,  ^^  a  deed  is  good,  albeit  these  words  in  the  close 
thereof,  ^  in  cujus  rei  testimonium  sigillum  meum  apposui,' 
be  omitted,"  citing  the  authorities,  which  show  it  is  no  more 
in  £a.ct  than  what  it  imports  to  be,  •—  the  very  attestation  of 
the  deed  which  has  preceded  it. 

There  is,  therefore,  no  reason  why  the  word  '^witness," 
written  immediately  after  this  tesUmanium  clause  in  the  case 
now  under  consideration,  should  not  be  considered  as  incor- 
porated with  it,  and  as  calling  the  attention  of  the  witnesses 
to  all  that  had  preceded  in  the  testimonium  clause.  On  the 
contrary,  there  is  every  reason  why  it  should  have  that  effect ; 
the  bare  inspection  of  the  fde^simile  set  out  in  the  appendix 
to  the  case  of  the  defendant  in  error  showing  as  much,  and 
the  sense  and  context  also  proving  that  it  must  have  been 
written  for  that  very  purpose,  and  no  other ;  and  this 
*  406  appears  to  me  to  be  the  answer  to  the  *  argument  on 
the  ground  of  the  danger  which  is  apprehended  if  the 
witnesses  must  necessarily  be  supposed  to  be  cc^nizant  of 
the  contents  of  the  deed ;  for  the  witnesses  are  not  supposed 
to  be  cognizant  of  the  contents  of  the  deed,  but  of  the  testis 
monium  clause  only,  which  is  introduced  for  their  express  use, 
and  for  that  express  object  and  purpose. 

If  all  the  particulars  of  the  solemnities  required  by  the 
instrument  creating  the  power  were  formally  enumerated  in 
this  will  just  before  the  testimonium  clause,  and  therein 
stated  to  have  been  performed,  and  if  the  three  witnesses 
had  signed  their  names  beneath  the  word  *'  witness  "  imme- 
diately subjoined  to  that  clause,  it  could  not,  I  think,  be 
denied  that  such  attestation  would  be  sufficient ;  whilst  it  is 
admitted  that  if  the  very  same  particulars  were  repeated  in  a 
separate  attestation  at  a  small  distance  below  the  will,  and 
such  attestation  is  signed  by  the  very  same  witnesses,  tiie 
latter  attestation  would  be  complete.  This  would  be  rather 
struggling  for  a  formal  than  a  substantial  distinction,  and 
would  be  in  direct  opposition  to  the  acknowledged  maxim  in 
the  construction  of  all  instruments ;  namely,  ^^  ut  res  magis 
valeat  quam  pereat."  And  further,  so  far  is  it  from  being  a 
rule  of  law  that  you  may  not,  in  the  attestation  to  a  deed, 
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look  back  to  that  which  is  found  at  the  close  of  the  deed  itself, 
that,  on  the  oontraiy,  in  most  of  the  cases  which  have  been 
relied  on  by  the  defendant  in  error  express  reference  has 
been  made  to  the  close  of  the  deed  itself.  Thus,  in  Moodie  v. 
Reid  the  power  is  directed  to  be  executed  ^^  by  will  signed 
and  published  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses ; "  and  there  are  found  at  the  end  of  the 
will  these  words ;  namely,  ^'  These  my  last  bequests  signed  by 
me,"  and  immediately  beneath  the  word  *^  witness " 
follow  the  names  of  the  two  witnesses.  *  Now,  upon  *  407 
this  state  of  facts  Chief  Justice  Gibbs  says,  *^  He^e 
the  witnesses  have  clearly  attested  the  signing ;  the  question 
is,  whether  they  haye  attested  the  other  formality,  of  publi- 
cation ?  "  (a)  But  how  does  it  appear  they  have  attested  the 
signing,  except  by  looking  back  to  that  which  is  inserted  in 
the  close  of  the  will  itself,  and  importing  it  into  the  attesta- 
tion ?  Again,  in  the  case  of  Stanhope  v.  JTetV,  (i)  a  direct 
reference  is  made  to  the  words  which  are  inserted  in  the  will. 
The  will  concludes,  ^*  This  is  my  last  will  and  testament,  made 
and  signed,"  &c. ;  the  words  at  the  bottom  of  the  will  ape, 
**In  the  presence  of;"  and  Sir  J.  Leach,  V.  C,  said  he 
could  not  assume  more  from  the  attestation  than  that  the 
witness  saw  Mrs.  Keir  sign  the  instrument ;  and  held  the 
execution  bad,  where  the  power  was  directed  ^  to  be  signed 
and  published  "  in  the  presence  of  and  attested  by  three  wit* 
nesses.  But  in  that  case,  as  in  the  former,  the  Court  looks 
back  to  the  statement  of  the  testatrix  contained  in  the  will 
itself,  in  order  to  see  what  it  is  that  the  witnesses  attest. 
And  lastly,  the  authority  of  Sir  J.  Lbach,  in  the  case  of 
BuUer  v.  Burtj  (^)  is  express  to  the  very  point  that  where 
the  word  ^^  witnesses,"  without  more,  is  used  in  the  attesta^ 
tion,  it  affirms  that  all  has  been  done  in  the  presence  of  the 
witnesses  which  is  stated  in  the  body  of  the  deed. 

It  appeals,  therefore,  upon  the  authority  of  these  cases, 
that  the  Court  does  look  back  beyond  the  general  word  of 
attestation,  whether  it  be  ^^  witness  "  or  *^  in  the  presence 

(a)  7  Taunt.  861.  (b)  2  Sim.  &  Sta.  87. 

(c)  Cited  in  4  Ad.  A  £1.  15;  ONer.  &M.  281,n. 
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of,"  to  the  concluding  clause  of  the  wiU  itself,  to  discover 

what  it  is  that  the  witnesses  do  attest ;  and  in  the  present 

case,  if  such  reference  is  made,  I  think  it  appears  upon 

*  408   the  face  of  the  will  *  that  the  witnesses  do  attest  the 

signature,  sealing,  and  publication  of  the  will,  which 
are  all  the  solemnities  prescribed  by  the  settlement  for  the 
execution  of  the  power. 

For  these  reasons,  the  opinion  which  I  offer  humbly  to 
your  Lordships  is,  that,  under  the  particular  circumstances 
of  this  case,  the  power  is  well  executed. 

The  causes  were  adjourned  for  further  consideration. 

August  18. 

The  Lord  Chancellor.  —  The  question  in  these  cases  is, 
whether  the  will  of  Mrs.  Skynner  was  a  good  execution  of 
the  power  contained  in  her  marriage  setUement.  The  power 
required  that  the  will  should  be  signed,  sealed,  and  published 
by  her,  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses.  The  will  is  set  out  in  the  special  verdict, 
and  it  is  found  to  have  been  signed,  sealed,  and  published  by 
her  in  the  presence  of  the  three  witnesses  named  therein, 
and  attested  by  them,  and  that  their  attestations  are  in  man- 
ner and  form  as  stated  in  the  said  instrument.  The  will 
concludes  thus  :  ^*  I  declare  this  only  to  be  my  last  will  and 
testament.  In  witness  whereof  I  have  to  this  my  last  will 
and  testament,  contained  in  one  sheet,  set  my  hand  and  seal 
the  12th  day  of  September."  Then  follows  the  signature 
of  the  testatrix  at  the  bottom  of  the  page  ;  and  on  the  top  of 
the  following  page  it  goes  on  thus :  ^^  In  the  year  of  our  Lord 
1789."  The  signature  is  then  repeated ;  and  on  the  side,  in 
the  usual  place  where  witnesses  sign,  is  the  word  ^^  witness," 
and  the  names  of  the  three  witnesses  are  subscribed  thereto. 

If  this  question  were  entirely  new,  I  think  your  Lordships 

would  have  felt  very  little  difficulty  in  deciding  it.     The  will 

is  to  be  signed,  sealed,  and  published  in  the  presence 

•  409  of  and  attested  by  three  credible  *  witnesses.     It  was 

in  fact  signed,  sealed,  and  published  in  the  presence 
of  the  witnesses ;  it  is  so  found  by  the  special  verdict ;  and 
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they  subscribed  their  names  to  it,  attesting  it  as  witnesses. 
I  think  if  this  had  come  before  your  Lordships  unaffected  by 
previous  decisions,  you  would  haye  been  disposed  to  consider 
this  a  sufficient  execution  of  the  power ;  and  the  more  so,  as 
under  the  Statute  of  Frauds,  which  requires  that  all  devises 
shall  be  iq  writing,  and  signed  by  the  testator,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  devisor  by 
three  or  more  credible  witnesses,  it  has  been  held  that  an 
attestation  containing  only  the  words  *^  sealed  and  delivered 
by,"  &c.  (omitting  the  words  ^^  signed  "),  is  a  sufficient  com- 
pliance with  the  statute. 

But  it  is  contended  that  the  question  is  controlled  by  pre- 
vious decisions,  and  it  becomes  necessary  therefore  to  con- 
sider how  far  they  apply  to  and  govern  this  case.  The  first 
and  leading  authority,  and  upon  which  in  fact  all  the  others 
depend,  is  that  of  Wright  v.  Wdkeford.  (a)  In  that  case  the 
power  was  to  be  executed  by  the  donees,  testified  by  any 
writing  under  their  hands  and  seals,  attested  by  two  or  more 
credible  witnesses.  The  attestation  contained  the  words 
^*  sealed  and  delivered,*'  and  nothing  more :  only  two  of  the 
requisites  were  attested ;  the  signing  was  omitted.  It  was 
contended  that  the  word  *'  sealed "  implied  that  the  parties 
who  put  their  seals  also  put  their  hands  to  the  instrument : 
but  the  majority  of  the  Judges  were  of  opinion  that  it  did 
not  so  imply,  according  to  the  true  interpretation  of  the 
word  ^^  sealed."  This  decision  turned,  therefore,  entirely 
upon  the  construction  of  the  clause  of  attestation ;  and  un- 
doubtedly, if  two  of  the  requisites  were  inserted,  and 
the  third  omitted,  *  the  attestation  could  not  be  cor-  *  410 
rect :  the  signature  of  the  witnesses  to  the  memoran- 
dum was  an  attestation  to  the  sealing  and  delivery  only. 
The  cases  of  Doe  v.  Peachy  (J)  WrigJtt  v.  Barlow^  (c?)  and 
Doe  V.  Pearcej  (d)  were  decided  entirely  on  the  authority  of 
WriffJU  V.  Wakffordy  and  do  not  appear  to  me  to  carry  the 
rule  further. 

Notwithstanding  the  doubts  which  have  been  entertained 
as  to  the  propriety  of  the  decision  in  Wright  v.  Wakeford^ 

(a)  17  Ves.  454;  4  Taunt.  213.  (b)  2  M.  &  Sel.  576. 

(e)  8  M.  &  Sel.  512.  (d)  6  Taunt.  402. 
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and  the  repeated  expressions  of  regret  by  veiy  learned 
Judges  that  that  case  had  been  so  decided,  still  as  it  has  been 
so  frequently  acted  upon,  and  for  so  long  a  period,  I  should 
have  felt  it  my  duty,  if  this  case  had  not  been  distinguish- 
able from  it,  to  recommend  to  your  Lordships  to  adhere  to 
that  decision,  and  pronounce  the  execution  of  the  power  in 
the  present  instance  to  be  insufficient.  Certainty  as  to  the 
rules  affecting  property  and  its  disposition  ii  of  far  more 
consequence  than  the  consideration  of  what  the  rules  should 
be ;  because  the  transactions  of  mankind  are  regulated  ac* 
cordingly.  But  the  question  here  is  not,  as  in  Wrifiht  y. 
Wakeford^  whether  a  memorandum  of  attestation,  mention- 
ing some  of  the  requisites  and  omitting  others,  is  valid; 
but  whether  the  general  memorandum  is  in  this  case  suffi- 
cient. And  first,  it  is  worthy  of  observation,  that  the  lan- 
guage of  the  power  and  the  grammatical  construction  of  it 
are  not  the  same  in  this  case  as  in  Wright  v.  Waheford. 
There  the  power  was  to  be  executed  by  any  writing  under 
the  hands  and  seals  of  the  donees,  attested,  &c.  The  writh- 
ing under  hand  and  seal,  which  may  be  considered  as  a 
description  of  the  completed  instrument,  was  to  be  attested. 
But  in  this  case  the  power  is  to  be  executed  by  a  writing,  to 
be  by  the  donee  signed,  sealed,  and  published  in  the 
*  411  presence  *  of  and  attested  by  three  or  more  witnesses. 
The  word  '^  attested,"  in  grammatical  construction, 
relates  only  to  the  word  ^^  writing ; "  not,  as  in  the  case  of 
Wright  v.  Wakeford^  to  the  whole  description,  viz.,  under  hand 
and  seal.  It  would  not,  therefore,  I  think,  necessarily  follow, 
that  because  the  insertion  of  the  words  "  sealed  and  deliv- 
ered "  in  the  memorandum  of  attestation  might  be  consid- 
ered requisites  in  the  former  case  it  would  also  be  necessary 
in  the  present.  In  Doe  v.  Peach  and  Wright  v.  Barlow  the 
words  are  the  same  as  in  Wright  v.  Waktford.  Indepen- 
dently, however,  of  this  distinction,  and  without  relying  upon 
it,  there  is  no  case  which  has  decided  that  a  general  attesta- 
tion is  not  sufficient ;  and  I  see  no  reason  why,  if  there  be  a 
general  attestation,  and  the  witnesses  prove  that  all  was  done 
that  was  required  to  be  done,  such  a  general  attestation 
should  not  be  sufficient.  In  this  case  the  attestation  follows 
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immediately  after  the  testimaniuin  clause,  and  may,  I  think) 
be  considered  as  refening  to  and  connected  with  it. 

In  Hoodie  y.  Reid^  (a)  the  testatrix  concluded  her  wUl 
thus :  ^^  These  my  last  bequests,  signed  by  me  this  4th  day  of 
Feb.,  1812 ;  Sarah  Moodie.  Witness,  B.  H.,  J.  H."  Chief 
Justice  GiBBS  in  that  case  said,  ^^  Here  the  witnesses  have 
clearly  attested  the  signing."  But  the  attestation  was  gene- 
ral, and  they  could  have  only  been  considered  as  attesting 
the  signing  by  connecting  the  attestation  with  the  words  that 
immediately  preceded  it,  ^^  These  my  last  bequests,  signed  by 
me. 

Again,  in  the  case  of  Stanhope  v.  Keir,  (V)  before  Sir  J. 
Leach,  the  will  concluded  thus :  ^^  This  is  my  last  will  and 
testament,  made  and  signed,"  &c. ;  it  was  signed  by  the  tes- 
tatrix, Eugenia  Keir.  The  attestation  was  as  follows  : 
**In  the  presence  of;"  then  *  followed  the  names  of  *412 
the  witnesses.  The  Vice-Chancellor  considered  this  a 
sufficient  attestation  of  the  signing,  which  could  only  be  by 
reference  to  the  teBtimonium  clause. 

The  case  of  Buller  v.  Burt^  (c)  before  the  same  Judge, 
when  Master  of  the  Rolls,  is  to  the  like  effect.  In  that  case 
the  deed  concluded  as  follows :  ^^  Signed  and  sealed,  &c., 
by  L.  Smith  "  (the  signature  of  the  grantor) :  "  Witness  ; " 
then  followed  the  names  of  the  witnesses.  The  Master  of 
the  Rolls  said,  that  ^^  as  the  general  word  *  witness '  can 
affirm  no  more  tiian  the  deed  states,  there  is  in  this  case 
no  attestation  of  that  essential  part  of  what  is  required  for 
the  due  execution  of  the  power,  the  delivery  of  the  deed ; 
the  power,  therefore,  is  not  well  executed.*'  In  a  former 
part  of  his  judgment  he  speaks  of  the  ^^  body  of  the  deed  ;  " 
but  it  is  obvious,  I  think,  that  he  means  the  testimonium 
clause.  In  using  the  terms  *^  body  of  the  deed,"  he  uses  them 
as  distinguished  from  the  attestation.  In  this,  therefore,  as 
in  the  former  case,  he  seems  to  have  considered  a  reference  to 
the  testimonium  clause  legitimate. 

In  the  present  case,  the  reference  would  embrace  all  the 


(a)  1  Madd.  516;  7  Taunt.  355.  (6)  2  Sim.  &  Stu.  37. 

(c)  6  Nev.  &  M.  281,  n.;  see  also  4  Ad.  &  £1.  15. 
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requisites  for  the  due  execution  of  the  power,  and  render  it 
complete.  These  considerations  lead  me  to  the  conclusion 
HiBJt  the  power  was  properly  executed,  and  I  recommend  your 
Lordships,  therefore,  to  revise  the  judgment  of  tiie  Ex- 
chequer Chamber ;  tiie  effect  of  which  will  be  to  affirm  the 
judgment  of  the  Court  of  Queen's  Bench ;  and  in  following 
this  recommendation,  your  Lordships  will  conform  to  the 
opinions  of  the  Chief  Justice  of  the  Common  Pleas  and  the 
majority  of  the  Judges  who  were  consulted  by  your  Lord- 
ships upon  the  occasion, 

*  413       *  LoBD  Bbouoham.  —  I  entirely  agree  in  the  course 
recommended  by  my  noble  and  learned  friend.    If  this 
case  had  been  —  and  this  we  all  of  us  felt  during  the  whole 
of  the  arguments — if  this  case  had  been  in  terms  the  same 
as,  and  was  not  distinguishable  by  any  material  difference 
from,  the  case  of  Wright  v.  Wakeford^  followed  by  the  two 
other  cases  of  Doe  v.  Peach  and  Wright  v.  Barlow^  which 
were  in  terms  the  same  with  Wright  v.  Wakeford^  as  regarded 
the  material  parts  of  the  power  and  the  facts  of  the  execu- 
tion ;  in  that  case  even  we  should  have  been  very  reluctant 
to  have  run  counter  to  that  authority,  and  for  the  reason 
assigned  by  my  noble  and  learned  friend.    I  hardly  know  a 
case  which  has  excited,  at  different  times,  more  remark  than 
the  case  of  Wright  v.  Wakeford.    It  has  been  again  and  again 
questioned  and  criticised  by  the  learned  Judges ;  it  cannot, 
therefore,  be  said  to  have  been  at  any  time  a  case  that  com-* 
manded  any  thing  like  the  entire  concurrence  of  Westminster 
Hall.    Nevertheless,  for  the  reasons  assigned — judicially  and 
soundly  assigned — by  my  noble  and  learned  friend,  I  should 
have  been  the  last  to  recommend  a  departure  from  that  case, 
overruling  it  and  adopting  the  contrary  principle  of  decision  ; 
because  it  is  perfectly  true,  as  was  stated  by  my  noble  and 
learned  friend,  that  in  this  as  in  all  other  cases,  where  a  de- 
cision has  been  held  to  make  the  law;  where  it  has  been 
acted  upon  as  that  decision  has  been  in  other  cases,  two  of 
which  particularly  have  been  mentioned  by  my  noble  and 
learned  friend ;  where  it  has  been  acted  upon  by  professional 
men,  has  been  assmned  by  them  to  be  the  law,  and  has  ob- 
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tained  the  &ith  of  partieB,  and  has  regulated  the  transactions 
of  men  upon  most  material  pointy  affecting  their  most 
important  interests,  it  is  of  the  highest  possible  *  im-  *  414 
portance,  and  even  of  absolute  necessity,  that  the 
Court  should  not,  without  a  very  strong  reason  indeed  to 
induce  them  so  to  do,  depart  from  that  rule  ;  it  being  of  very 
much  more  importance,  in  nine  cases  out  of  ten,  that  the  law 
should  be  known  and  fixed  which  is  to  regulate  the  advice  of 
professional  men,  and  to  govern  the  transactions  of  their 
clients,  than  that,  perhaps,  the  best  possible  rule  of  law 
should  in  each  case  be  adopted.  But  here  differences  have 
been  pointed  out  by  my  noble  and  learned  friend,  and  dwelt 
upon  by  a  considerable  majority  of  the  Judges,  whose  valu- 
able assistance  we  had  in  disposing  of  this  question;  and 
there  is,  no  doubt,  a  perfectly  sufficient  difference  in  this  case 
to  justify  us  in  reversing  the  decision  of  the  Exchequer 
Chamber,  and  setting  up  the  decision  of  the  Court  of  Queen's 
Bench,  and  agreeing,  therefore,  with  the  majority  of  the 
learned  Judges. 

I  shall  not  enter  further  into  this  case  than  to  say  that  I 
certainly  have  felt,  in  the  consideration  I  have  been  able  to 
bestow  upon  it,  that  there  is  a  manifest  connection  here 
between  the  attestation  itself  and  the  testimonium  clause. 
This  is  the  ground  chiefly  upon  which  I  have  formed  my 
opinion  upon  this  case ;  and  the  more  I  have  considered  it 
after  hearing  it  so  very  ably  argued  at  the  bar,  the  better  I 
am  satisfied  with  having  come  to  that  conclusion.  I  there- 
fore, without  troubling  your  Lordships  at  greater  length,  will 
merely  state  that  I  entirely  agree  with  the  reasoning  of  my 
noble  and  learned  friend  and  of  the  majority  of  the  learned 
Judges,  in  coming  to  the  conclusion  of  a  reversal,  for  those 
reasons  which  have  led  my  noble  and  learned  friend  to  that 
result. 

♦Lord  Campbell. — It  gives  me  great  satisfaction    *415 
in  this  case  to  agree  in  opinion  with  the  majority  of 
the  learned  Judges.     When    your    Lordships  consult  the 
Queen's  Judges,  I  do  not  at  all  consider  that  you  are  bound 
by  the  opinion  of  the  majority,  or  even  by  their  unanimous 
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opinion,  unless  you  are  perfectly  satisfied  with  the  reasons 
which  they  assign  for  the  opinion  they  give.  But  it  is  always 
a  very  painful  thing  to  differ  from  those  venerable  magistrates, 
who  are  always  to  be  looked  up  to  with  so  much  reverence 
and  respect. 

In  this  case  the  only  question  is,  whether  the  will  was 
attested  by  three  credible  witnesses.  It  is  not  at  all  disputed, 
indeed  it  is  found  by  the  special  verdict,  that  it  was  signed, 
sealed,  and  published  in  the  presence  of  the  witnesses.  The 
question  is,  whether  it  has  been  attested  by  them.  The  wit- 
nesses saw  all  these  solemnities  performed,  and  they  signed 
their  names  to  the  will  as  attesting  witnesses.  The  question 
is.  Is  not  that  will  attested  by  them  ?  Independently  of  au- 
thority, I  cannot  doubt  that  for  a  moment.  The  only  objec- 
tion that  can  be  made  is  this :  that  the  will  upon  the  face  of 
it  does  not  contain  any  proees  verbal^  or  history  of  the  trans- 
action. Well,  but  the  power  imposes  no  such  condition ;  it 
does  not  say,  ^^  a  will  signed,  sealed,  and  published  in  the 
presence  of  three  witnesses,  and  attested  by  them,  and  a  will 
containing  a  history  of  the  solemnity."  There  are  no  such 
words  in  the  power,  and  I  know  not  how  such  a  condition 
is  to  be  added  to  the  power  which  the  donor  has  given. 

Then,  my  Lords,  I  am  very  glad  to  think  that  there  is  no 
authority  in  this  case  to  prevent  us  from  giving  the  natural 
construction  which  such  a  power  ought  to  receive, — a 
•  416  construction  in  analogy  to  the  Statute  of  *  Frauds, 
respecting  the  execution  of  wills.  The  testator  is  the 
donor  of  the  power  ;  and  unless  the  donee  complies  with  the 
solemnities  required  by  the  donor,  the  power  is  not  weU  exe- 
cuted. Now  the  Statute  of  Frauds,  as  your  Lordships  are 
aware,  upon  this  subject  is  almost  ipsissimis  verbis  the  same 
with  the  power,  the  construction  of  which  we  are  now  con- 
sidering ;  and  it  has  been  determined  c^rer  and  over  again, 
that  if  a  will  is  properly  executed  in  the  presence  of  wit- 
nesses, and  they  simply  sign  the  will,  that  is  a  due  execu- 
tion of  the  power,  and  the  will  is  good  under  the  Statute  of 
Frauds. 

With  regard  to  powers  contained  in  private  deeds,  we  have 
Wright  V.  Wakeford^  and  the  class  of  cases  which  have  suc- 
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ceeded  that  case.  Now,  fortunately,  it  is  not  necessary  for 
this  House  to  overturn  those  cases  to-day,  although,  had  they 
been  brought  by  appeal  before  this  House  in  proper  time,  I 
apprehend  that  the  probability  is  that  your  Lordships  would 
not  have  approved  of  them.  But  in  those  cases  there  is  not  a 
mere  simple  attestation  by  witnesses,  that  is,  the  subscription 
of  their  names,  but  there  is  an  imperfect  history  of  the  trans- 
action. There  is  a  declaration  by  them  that  they  saw  certain 
solemnities  performed  which  are  required  by  the  power,  with- 
out having  seen  all ;  and  that  maxim  of  law  has  been,  I  think, 
misapplied,  that  '^  the  expression  of  one  is  the  exclusion  of 
the  other ;  "  and  therefore  this  has  been  supposed  sufficient 
to  negative  the  performance  of  any  solemnity  which  is  not 
mentioned  in  the  history  of  the  transaction  of  the  will.  But 
there  is  no  case,  I  am  happy  to  think,  in  which  there  has  been 
a  simple  signature  by  witnesses,  the  witnesses  having  seen  all 
the  solemnities  duly  performed,  which  has  been  held  not  to  be 
a  true  execution  of  a  power.  If  it  were  necessary,  I 
think  that  *  the  testimonium  clause  here  might  be  re-  *  417 
sorted  to,  both  upon  principle  and  upon  authority.  I 
beg  leave  humbly  to  express  my  opinion,  that  without  that 
testimonium  clause  there  would  have  been  a  good  execution 
of  the  power ;  because  here  the  will  was  signed,  sealed,  and 
published  in  the  presence  of  three  credible  witnesses,  who 
signed  that  will  as  the  attesting  witnesses.  I  say  that  that 
was  an  attestation,  and  that  this  is  a  good  execution  of  the 
power,  without  reference  to  the  testimonium  clause.  The 
very  common  expression  we  have,  of  **  attesting  witness  "  to 
a  deed,  explains  this.  What  is  the  meaning  of  an  attesting 
witness  to  a  deed  ?  Why,  it  is  a  witness  who  has  seen  the 
deed  executed,  and  who  signs  it  as  a  witness.  He  is  a  good 
attesting  witness,  although  there  should  not  be  upon  the  deed 
itself  a  memorandum,  saying  that  it  is  signed,  sealed,  and 
delivered  in  his  presence.  These  are  good  attesting  wit- 
nesses ;  and  I  apprehend  that  upon  principle,  and  not  con- 
trary to  authority,  this  will  was  attested  in  the  presence  of 
three  credible  witnesses,  and  that  therefore  it  is  a  good  exe- 
cution of  the  power.    The  consequence  is  that  the  judgment 

[857] 


*  417  CASES  IN  THE  HOUSE  OF  LOBDS. 

of  the  Court  of  Exchequer  Chamher  will  be  reversed,  and 
that  of  the  Court  of  Queen's  Bench  affirmed. 

Lord  Brougham.  —  There  is  no  authority  for  saying  that 
a  general  attestation  of  an  instrument  in  execution  of  a  power 
is  insufficient. 

The  Lord  Chanceux)b.  —  The  party  who  sees  the  will 
executed  is,  in  fact,  a  witness  to  it;  if  he  subscribes  as  a 
witness,  he  is  then  an  attesting  witness. 

In  the  case  of  Skynner  y.  SpiUhury^  the  judgment  must 
be    the    same    as  in  that  of  Burdett  y.  Spihhury ; 
*418    *the  argiunents  at  the  bar  and  the  opinions  of  the 
learned  Judges  comprised  both  cases,  both  depend- 
ing on  the  question  whether  the  power  was  well  executed. 

The  following  order  was  then  made  in  each  of  the 
cases :  — 

Ordered  and  adjudged,  that  the  judgment  given  in  the 
Court  of  Exchequer  Chamber  for  the  defendant  in  error, 
reversing  a  judgment  of  the  Court  of  Queen's  Bench  for  the 
plaintiffs  in  error  be,  and  the  same  is  hereby,  reversed.  And 
it  is  further  ordered  and  adjudged,  that  the  original  judgment 
of  the  Court  of  Queen's  Bench  be,  and  the  same  is  hereby, 
affirmed. 
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1842. 

Margahet  Rutland Plaintiff  in  Error. 

John  Dob,  on  the  Demise  of  Thomas  )  j.  -,     ,    .   ^ 
Wythe  and  Mart  his  Wife    .     .      I 

Device.    Xeasinp  JPov>er^  ExecuHon  of. 

A  will  deviaing  real  estate  gave  a  power  to  the  devisees  for  life  to  demise 
and  lease  the  same  for  any  term  not  exceeding  twenty-one  years  in 
possession,  ^*  so  as  upon  every  such  lease  there  should  be  reserved  and 
made  payable,  daring  the  continnanee  thereof,  the  best  improved 
yearly  rent  that  could  be  reasonably  had  for  the  same,  without  taking 
any  sum  of  money  by  way  of  fine  or  income  for  or  in  respect  of  such 
lease."  The  first  devisee  for  life,  in  exercise  of  this  power,  made  a 
lease  for  twenty-one  years  from  the  11th  of  October,  1833,  at  the 
yearly  rent  of  903/.,  payable  by  equal  half-yearly  payments,  on  the  6th 
of  April  and  11th  of  October  in  every  year,  except  the  last  half-year's 
rent,  which  was  thereby  reserved  and  agreed  to  be  paid  on  the  1st  of 
August  next  before  the  determination  of  the  said  term. 

Held  by  the  Lords  (concurring  in  the  opinions  of  a  majority  of  the 
Judges,  and  reversing  the  judgment  of  the  Exchequer  Chamber),  that 
the  lease  was  a  valid  execution  of  the  power. 

June  14, 16, 1842.    June  19;  August  18, 1848. 

An  action  of  ejectment,  brought  in  the  Conrt  of  Exchequer 
by  the  nominal  defendant  in  error,  on  the  demise  of  Thomaa 
Wythe  and  his  wife,  for  the  recovery  of  certain  tenements  in 
the  county  of  Norfolk,  gainst  the  plaintiff  in  error  the  tenant 
thereof,  was  tried  at  the  Norfolk  summer  assizes  in  the  year 
1886,  when  a  yerdict  was  found  for  the  defendant  in  error, 
subject  to  the  opinion  of  the  Court  on  a  special  case.  That 
case  was  argued  in  the  Court  of  Exchequer  in  1887,  and  judg- 
ment was  given  for  the  plaintiff  in  error ;  (a)  where* 
upon  the  special  case  *  was  turned  into  a  special  verdict,  *  420 
and  the  judgment  being  entered  thereon,  was  brought 

(a)  2  M.  &  W.  661. 
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by  writ  of  error  into  the  Exchequer  Chamber,  and  there  re- 
versed, (a)  The  present  writ  of  error  was  brought  to  reverse 
the  latter  judgment. 

The  facts  contained  in  the  special  verdict,  material  to  be 
here  stated,  were  as  follows :  Benoni  Mallett,  who  died  in 
1783,  seised  of  the  tenements  in  question,  by  his  will  dated  the 
28th  of  January,  1780,  and  duly  executed,  devised  the  same  to 
his  grandson,  Philip  Mallett  Case,  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders  ;  with  remainders 
to  the  sons  and  daughters  of  the  said  P.  M.  Case,  as  in  the 
will  mentioned :  and  for  default  of  such  issue,  the  said  testa- 
tor, by  his  said  will,  devised  the  said  tenements  to  his  grand- 
son, Thomas  Mallett  Case,  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders ;  with  remainders  to  the 
sons  of  the  said  T.  M.  Case  successively  in  tail  male ;  with 
remainder  to  his  daughter  and  daughters  as  tenants  in  com- 
mon in  tail  general,  &o. 

The  will  contained  the  following  power  of  leasing :  "  Pro- 
vided always,  and  his  will  was,  that  it  should  and  might  be 
lawful  to  and  for  his  said  grandson,  Philip  Mallet  Case,  and 
all  his  sons,  and  all  other  person  or  persons  respectively,  as 
and  when  they  should  respectively  come  into  and  be  in  the 
actual  possession  of  the  said  tenements,  with  the  appurte- 
nances, or  any  part  thereof,  or  be  actually  entitled  to  the 
rents  and  profits  thereof,  by  indenture  under  their  respective 
hands  and  seals,  to  demise  and  lease  the  same,  or  any  part 

thereof,  unto  any  person  or  persons,  for  any  term  or 
*421    number  of  years,  not  exceeding  twenty-one  years,  •m 

possession,  and  not  in  reversion,  remainder  or  expect- 
ancy ;  so  as  upon  every  such  lease  there  shoidd  be  reserved 
and  made  payable,  during  the  continuance  thereof  respec- 
tively, the  best  improved  yearly  rent  Ihat  could  be  reasonably 
had  for  the  same,  without  taking  any  sum  or  sums  of  money 
by  way  of  fine  or  income,  for  or  in  respect  of  such  lease  or 
leases ;  and  so  as  none  of  the  said  lease  or  leases  were  made 
dispunishable  of  waste  by  any  express  words  therein ;  and 
that  in  every  such  lease  there  should  be  contained  a  clause  of 

(a)  5  M.  &  W.  6S8. 
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re-entry  for  non-payment  of  the  rent  or  rents  to  be  thereby 
respectively  reserved;  and  so  as  such  lessee  or  lessees,  to 
whom  such  lease  or  leases  should  be  made,  sealed  and  de- 
livered counterparts  of  such  lease  or  leases." 

On  the  testator's  death  Philip  M.  Case  became,  under  the 
will,  seised  of  the  said  tenements.  Thomas  M.  Case  died  in 
1800,  leaving  issue  one  child,  Mary,  one  of  the  lessors  of  the 
plaintiff  in  the  action ;  and  who  in  the  year  1810  intermarried 
with  Thomas  Wythe,  the  other  lessor  of  the  plaintiff. 

By  an  indenture  dated  the  14th  of  December,  1838,  under 
the  hand  and  seal  of  the  said  P.  M.  Case,  and  made  between 
him  of  the  one  part  and  the  said  Margaret  Rutland  of  the 
other  part,  he,  P.  M.  Case,  being  in  actual  possession  of  the 
said  tenements,  and  actually  entitled  to  the  rents  and  profits 
thereof,  in  exercise  of  the  said  power  of  leasing,  demised  unto 
the  said  Margaret  Rutland  and  her  executors,  administrators, 
and  assigns,  the  said  tenements,  with  the  appurtenances ;  to 
have  and  to  hold  the  same  unto  her  and  her  executory  ftc, 
from  the  11th  day  of  October  then  last,  for  and  during  the 
term  of  twenty-one  years  then  next  ensuing ;  yielding  and 
paying  therefor,  unto  the  said  P.  M.  Case  and  his  as- 
signs, during  such  *  part  of  the  term  of  that  demise  as  *  422 
he  should  live,  and  after  his  decease  unto  such  person 
or  persons  as  for  the  time  being  should  be  entitled  to  the  re- 
version of  the  said  premises  under  the  said  will,  the  yearly 
rent  of  903Z.  by  equal  half-yearly  payments,  that  is  to  say,  on 
the  6th  day  of  April  and  the  11th  day  of  October  in  every 
year,  in  equal  portions,  except  the  last  half-year's  rent,  which 
was  thereby  reserved  and  agreed  to  be  paid  on  the  1st  day  of 
August  next  before  the  determination  of  the  said  term.  And 
it  was  thereby  provided,  that  if  the  said  rent,  or  any  part 
thereof,  should  be  unpaid  for  forty-two  days  next  after  any  of 
the  days  whereon  the  same  was  reserved  to  be  paid,  or  if  the 
said  Margaret  Rutland,  her  executors,  &c.,  should  not  per- 
form the  covenants  therein  contained,  then  in  either  of  the 
said  cases  it  should  be  lawful  for  the  said  P.  M.  Case  or  his 
assigns,  during  his  life,  and  after  his  decease  for  such  person 
or  persons  as  aforesaid,  into  the  said  demised  premises,  or  any 
part  thereof  in  the  name  of  the  whole,  to  enter,  &c. 
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P.  M.  Case  died  without  issae  in  July,  1834,  whereupon 
Mrs.  Wythe  became  entitled  to  the  said  tenements  as  tenant 
in  tail  general  under  Benoni  Mallett's  will ;  and  she,  and  her 
husband  in  her  right,  sought  by  the  said  action  to  set  aside 
the  said  lease,  as  not  being  in  pursuance  of  the  power  of  leas- 
ing contained  in  the  said  will. 

The  only  question  before  the  House  was,  whether  so  much 
of  the  lease  as  reserved  payment  of  the  last  half-year's  rent 
on  the  1st  of  August,  instead  of  the  11th  of  October,  the  last 
day  of  the  term,  was  consistent  with  the  leasing  power.  That 
question  was  argued  on  the  14th  and  15th  of  June,  1842,  in 
the  presence  of  the  learned  Judges. 

The  Solicitor*  General  and  Mr.  R.  V.  Richards^  for 

*  423    *  the  plaintiff  in  error,  contended,  generally,  (a)  that 

the  lease  was  a  valid  execution  of  the  power,  that  the 

judgment  of  the  Court  of  Exchequer  Chamber  was  erroneous, 

and  that  the  judgment  of  the  Court  of  Exchequer  was  right. 

Mr.  Peniberton  and  Mr.  Biggs  Andrews^  contra,  argued  that 
the  power  was  not  well  executed  by  the  said  lease,  on  account 
of  the  reservation  of  the  last  half-year's  rent,  whereby  no  rent 
was  made  payable  from  the  1st  of  August  to  the  11th  of 
October  in  the  last  year  of  the  term ;  whereas,  as  they  sub- 
mitted, the  rent  ought  to  have  been  reserved  equally  during 
the  whole  term,  and  so  that  each  person  entitled  to  the  rever- 
sion of  the  demised  premises  would  receive  the  rent  to  accrue 
during  the  period  for  which  such  person  should  be  entitled. 

At  the  close  of  the  arguments  the  following  question  was 
proposed  to  the  learned  Judges :  ^*  Whether  the  indenture  of 

(a)  The  reports,  before  referred  to,  of  the  arguments  and  judgments 
in  the  Courts  below,  and  the  full  statements  herein  after  given  of  the 
opinions  of  the  learned  Judges,  render  it  unnecessary  to  report  the  argu- 
ments of  counsel  on  the  present  oooasion  ;  those  for  the  plaintiff  in  error 
will  be  found  in  the  opinions  given  by  Barons  Parks*  and  Bolfs,  and 
Justices  Williams,  Coleridge,  Maule,  and  Wiqhtman.  Those  for 
the  defendant  in  error  are  contained  in  the  opinions  given  by  Chief  Jus- 
tice TiKDAL,  and  Justices  Pattesok  and  Coltmak.  The  cases  tha 
were  referred  to  will  be  found  again  dted  by  the  Judges. 
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lease  between  P.  M.  Case  and  Margaret  Rutland,  dated  the 
14th  of  December,  1888^  as  stated  in  the  special  verdict,  is  a 
Talid  execution  of  the  power  of  leasing,  as  also  stated  in  the 
special  verdict,  given  by  the  will  of  B.  MaUett,  dated  28th 
January,  1780." 

The  Judges  desiring  time  to  answer  the  question,  the 
farther  consideration  of  the  cause  was  postponed. 

On  the  19th  June,  1843,  the  Judges  again  attended, 
and  the  Lord  Chancellor  informed  the  House  *that    *424 
they  differed  in  their  opinions  on  the  question ;  where- 
tipon  it  was  ordered  that  they  should  deliver  their  opinions 
seriatim^  with  their  reasons. 


Mr.  Justicb  Wiohtman.  —  My  Lords,  it  ap-  oniniom  or  tho 
pears  to  me  that  the  lease  set  out  in  the  special  ^^^^* 
verdict  is  a  good  execution  of  the  power  of  leasing  contained 
in  the  will  of  Benoni  MaUett.  The  power  enables  the  devisee 
for  life  to  grant  leases  for  any  nmnber  of  years  not  exceeding 
twenty-one  in  possession,  and  not  in  reversion,  remainder,  or 
expectancy,  ^'  so  as  upon  every  such  lease  there  be  reserved, 
&c.,  the  best  improved  yearly  rent,  dec,  without  taking  any 
sum  or  siuns  of  money  by  way  of  fine  or  income,  &c.,  and  that 
in  every  such  lease  there  be  contained  a  clause  of  re-entry," 
&c.  The  lease  in  question  is  for  twenty-one  years  from  the 
11th  October,  1888,  yielding  and  paying  to  the  tenant  for  life 
and  his  assigns  during  such  part  of  the  term  as  he  shall  live, 
and  after  his  decease  to  the  person  entitled  to  the  reversion, 
the  yearly  rent  of  903/.,  by  equal  half-yearly  payments  on  the 
6th  of  April  and  the  11th  of  October  in  every  year,  by  equal 
portions,  except  the  last  half-year's  rent,  which  was  thereby 
reserved  and  agreed  to  be  paid  on  the  1st  of  August  next 
before  the  determination  of  the  term,  with  a  proviso  for  re- 
entry if  the  rent  should  be  unpaid  for  forty^two  days  next 
after  any  of  the  days  whereon  the  same  was  reserved. 

The  jury  have  found  that  the  rent  reserved  was  the  best 
improved  yearly  rent  that  could  reasonably  be  had,  and  the 
lease  would  appear  to  be  in  accordance  with  the  terms  of  the 
power  literally.    It  is  a  lease  in  possession  for  not  more  than 
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twenty-one  years ;  there  is  reserved  and  made  payable  during 

the  continuance  of  the  lease  the  best  improved  yearly  rent ; 

no  sum  of  money  appears  to  have  been  taken  by  way 

*  425    of  fine  or  *  income,  for  or  in  respect  of  the  lease  ;  and 

there  is  a  clause  of  re-entry  for  non-pa3m[ient  of  rent. 

As  no  point  was  made  upon  the  argument  with  respect  to 
the  clause  for  re-entry,  I  think  it  unnecessary  to  trouble  your 
Lordships  with  any  observation  with  respect  to  it.  But  it  is 
said  that  the  provision  in  the  power  that  the  best  yearly  rent 
be  reserved  and  made  payable  during  the  continuance  of  the 
lease,  is  not  fulfilled  by  a  yearly  rent  made  payable  in  each 
year,  during  the  term  for  the  whole  of  such  year,  but  that 
the  rent  must  be  reserved  equally  throughout  and  during 
the  continuance  of  the  whole  term  and  every  part  of  the 
term  ;  so  that  up  to  the  last  moment  of  the  term  rent  should 
be  payable  by  the  tenant,  and  that  at  whatever  period  of  the 
year  befor-e  its  conclusion  the  remainder-man  might  come  into 
the  possession  he  ought  to  be  entitled  to  receive  rent  from 
the  tenant  for  his  subsequent  occupation. 

Whatever  arbitrary  terms  the  grantor  of  the  power  may 
impose  upon  the  party  executing  it,  or  however  absurd  or 
unreasonable  they  may  appear  to  be,  they  must  be  fulfilled  ; 
as  if  it  were  required  that  the  lease  should  be  witnessed  by 
persons  of  a  particular  stature,  or  written  upon  paper  of  a 
particular  colour :  but  when  the  party  by  whom  the  power  is 
to  be  executed  is  not  restrained  by  the  express  terms  of  it, 
there  are  no  conditions  to  be  added,  by  implication,  except 
such  as  are  necessary  to  give  effect  to  the  conditions  that  are 
expressed.  In  the  present  case  the  rent  reserved  is  a  yearly 
rent  payable  in  respect  of  the  whole  of  each  year,  and  is  pay- 
able in  each  year :  that  fulfils  the  express  conditions  of  the 
power.  But  it  is  contended  that  there  is  an  implied  con- 
dition for  the  benefit  of  the  remainder-man  that  the  rents 
should  not  only  be  made  payable  during  the  year, 

*  426    *  but  proportionably  during  every  part  of  tiie  year  up 

to  the  last  moment,  lest  the  remainder-man  should  by 

possibility  find  himself  in  possession  of  the  estate  at  a  period 

when  aU  the  rent  for  the  current  year  has  been  paid  up  by 

the  tenant :  but  do  the  express  conditions  of  the  power  in- 
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dicate  that  such  an  implied  condition  is  necessary  in  order  to 
carry  them,  or  the  testator's  intention  to  be  gathered  from 
them,  into  e£Fect  ?  The  testator  seems  to  have  had  no  further 
regard  to  the  interest  of  the  remainder-man  than  that  the 
estate  should  be  let  at  the  best  yearly  rent,  and  that  no  fine 
should  be  taken  for  the  grant  of  the  term  generally  which 
would  have  the  effect  of  reducing  the  yearly  rent ;  but  the 
times  for  the  payment  of  the  rent  in  each  year  he  has  left 
open  to  the  discretion  of  the  grantee  of  the  power. 

Has,  then,  the  grantee  of  the  power  exercised  the  discre- 
tion left  to  him  as  to  the  times  of  payment  of  rent  in  the 
year  in  such  a  manner  as  to  contravene  the  express  con- 
ditions, or  the  intent  of  the  testator  to  be  gathered  from 
them  ?  The  discretion  is  to  be  exercised  by  the  grantor  at 
the  time  he  grants  the  lease  for  twenty-one  years  ;  and  if  it 
is  to  be  restrained  at  all,  it  must  be  by  considerations  of 
what,  upon  the  whole,  is  most  beneficial  to  both  the  parties, 
tenant  for  life  and  remainder-man ;  for  it  is  not  to  be  as- 
sumed that  the  grantor  had  greater  regard  for  the  interest 
of  the  remainder-man  than  of  the  tenant  for  life.  There  is 
obvious  advantage  and  convenience  in  making  the  last  half- 
year's  rent  payable  before  the  end  of  the  term.  The  remedy 
by  distress  is  preserved  and  made  available  at  a  period  of  the 
year  very  convenient  for  the  landlord,  and  effect  is  given  to 
the  clause  for  re-entry ;  and  if  the  remainder-man  came  into 
possession  at  any  period  of  the  term  before  the  1st  of  August 
in  the  last  year,  he  would  derive  great  advantage 
from  *  that  mode  of  reservation ;  but  the  remainder-  *  427 
man  might  possibly  not  come  into  possession  until 
after  the  Ist  of  August  in  the  last  year,  and  from  that  time 
until  the  11th  of  October  there  would  be  an  interval  during 
which  no  rent  would  be  payable  by  the  tenant. 

Without  stopping  to  inquire  whether  the  remainder-man 
might  or  might  not  in  such  a  case  have  some  remedy  against 
the  representatives  of  the  tenant  for  life,  to  recover  his  pro- 
portion of  the  last  year's  rent,  it  is  obvious  that  the  possi- 
bility of  such  a  state  of  things  could  only  be  prevented  by 
making  the  last  half-year's  rent  payable  at  the  end  of  the 
term,  which  would  have  the  effect  of  depriving  the  landlord, 
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Whether  tenant  for  Ufe  or  remainder-man,  of  the  remedy  by 
distress,  —  a  most  important  circumstance  to  be  taken  into  con* 
sideration,  in  determining  the  question  whether  the  reserva- 
tion of  the  last  half-year's  rent  in  the  manner  in  which  it  is 
reserved,  is  or  is  not  most  beneficial  for  both  parties  upon  a 
general  view  of  their  respective  interests. 

But  it  is  said  that  if  once  the  principle  of  reserving  the 
rent  payable  at  any  time  of  the  year  be  admitted,  it  might 
have  been  made  payable  at  the  beginning  of  each  year.  I  have 
already  observed  upon  the  extent  to  which  the  grantor  of 
the  power  has  thought  it  necessary  by  the  terms  of  it  to 
guard  the  interests  of  the  remainder-man,  and  it  appears  to 
me  that  such  a  reservation  would  be  within  the  terms  of  the 
power.  But  it  may  be,  though  I  am  not  prepared  to  say  it 
would  be,  considered  that  such  a  reservation,  though  within 
the  terms  of  the  power,  was  in  effect  a  fraud  upon  it.  In 
the  present  case  no  fraud  is  suggested.  It  is  agreed  that  the 
lease  is  a  perfectly  fair  one;   and  the  only  question  is, 

•  whether  it  is  within  the  terms  of  the  power. 
*  428  *  In  the  course  of  the  argument  two  cases  were 
cited  and  relied  upon  by  the  defendant  in  error,  both 
of  which  are  distinguishable  from  this  case.  In  Doe  v. 
Criffard  (a)  no  rent  at  all  was  reserved  for  half  a  year  of  the 
term;  the  lease  was  for  twenty-one  years,  and  rent  was 
reserved  for  twenty  years  and  a  half,  under  a  power  requir* 
ing  the  best  yearly  rents  to  be  reserved ;  the  lease,  therefore, 
was  clearly  not  according  to  the  term  of  the  power.  In  JDoe 
V.  Morse^  (i)  which  was  most  relied  upon,  the  power  required 
that  th^re  should  be  reserved  by  half-yearly  payments  the 
best  rent  that  could  be  obtained.  The  lease  was  to  hold 
from  the  4th  of  January,  and  the  rent  was  made  payable  on 
the  1st  of  May  and  29th  of  September.  This,  clearly,  was 
not  according  to  the  power,  which  required  the  rent  to  be 
payable  half-yearly.  Mr.  Baron  Bayley,  in  giving  his  judg* 
ment  upon  that  case,  says,  ^^  That  cannot  be  considered  the 
best  yearly  rent  which  is  not  reserved  at  the  conclusion  of 
the  year;"  but  that  very  learned  Judge  seems  to  have 

(a)  Cited  5  B.  &  Aid.  376.  (6)  2  Cr.  &  M.  247;  Tyrw.  185. 
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overlooked  the  difiadvantage  arisiog  from  inability  to  distrain 
at  the  conclusion  of  the  tenn  in  such  a  case.  These  cases, 
which  were  cited  to  show  that  the  lease  was  not  in  conform- 
ity with  the  power,  are  clearly  distinguishable  from  this; 
and  as  the  reservation  of  the  rent  in  this  case  is  within  the 
terms  of  the  power,  and  not  in  contravention  of  the  spirit  or 
in  fraud  of  the  power,  but  affording  an  advantage  to  the 
landlord,  whoever  he  might  be,  whether  tenant  for  life  or 
remainder^man,  which  he  would  not  have  if  the  last  half- 
year's  rent  were  payable  at  the  end  of  the  last  half-year  of 
the  term,  it  appears  to  me  that  the  lease  was  well  executed. 

Mr.  Baron  Rolfe.  —  My  Lords,  in  answer  to  your 
*  Lordships'  question  in  this  oase,  I  have  to  state  that,  *  429 
in  my  opinion,  the  lease  of  the  14th  of  December, 
1838,  is  a  valid  execution  of  the  leasing  power  given  by  the 
will  of  Benoni  Mallett.  The  only  restriction  contained  in 
the  power,  as  to  the  compliance  with  which  any  doubt  has 
been  raised,  is  that  which  requires  that  on  every  lease  there 
should  be  reserved  and  made  payable  during  the  continuance 
thereof  the  best  and  most  improved  yearly  rent  that  could 
be  reasonably  had  for  the  same,  without  taking  any  sum  of 
money  by  way  of  fine  or  income  in  respect  of  such  lease. 
The  special  verdict  finds  that  the  rent  reserved  was  the  best 
rent  which  could  be  reasonably  obtained,  and  that  it  was 
reserved  payable  half-yearly  by  equal  portions  on  the  6th  of 
April  and  the  11th  of  October  in  every  year,  except  the  last 
half-year's  rent  of  the  term,  which  was  made  payable  on  the 
1st  of  August  instead  of  the  11th  of  October.  The.  verdict 
further  finds,  that  no  fine  or  income  was  taken,  unless  the 
reserving  of  the  last  half-year's  rent  in  August  instead  of 
October  amounts  to  the  taking  of  a  fine  or  income  within  the 
meaning  of  the  power.  It  would,  as  it  seems  to  me,  be  a 
palpable  abuse  of  language  to  speak  of  the  reservation  of 
the  last  half-year's  rent  in  August  instead  of  October  as  to 
the  taking  of  a  sum  of  money  by  way  of  fine  or  income, 
when,  in  the  first  place,  no  sum  of  money  whatever  is  taken, 
and,  secondly,  when  the  whole  clause  has  reference  prospec- 
tively to  something  to  be  done  at  the  end  of  the  term,  and 
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not  before  its  coimnenceineiit.  The  only  real  question,  there- 
fore,  is,  whether  the  mode  in  which  the  rent  is  reserved  is 
warranted  by  the  power.  Now  all  which  the  power  requires 
is,  that  the  rent  should  be  the  best  rent  which  could  be  ob- 
tained, that  it  should  be  reserved  yearly,  and  that  it 
*  480  should  be  payable  during  *  the  whole  term.  The  jury 
have  expressly  found  that  the  rent  is  the  best  rent 
which  could  be  obtained ;  and  the  only  points  to  be  con- 
sidered, therefore,  are,  whether  it  is  a  rent  reserved  yearly, 
and  whether  it  is  payable  during  the  whole  term. 

It  is  clear,  both  on  principle  and  authority,  that  a  power  to 
lease  at  a  yearly  rent  is  well  complied  with  by  the  reserva- 
tion of  a  rent  payable  half-yearly  or  quarterly.  In  other 
words,  a  rent  does  not  cease  to  be  a  yearly  rent,  within  the 
meaning  of  such  a  power,  merely  because  it  is  made  payable 
more  than  once  a  year.  What  is  meant  in  such  a  power  by 
the  words  ^^  yearly  rent "  is,  as  I  conceive,  a  rent  payable  in 
respect  of  each  year  of  the  tenancy,  and  payable  in  the  year 
in  respect  of  which  it  is  reserved.  Whether  the  rent  be 
reserved  on  one  or  more  days  in  the  year,  and  whether  it  be 
made  payable  at  the  beginning,  the  middle,  or  the  end  of  the 
year  in  respect  of  which  it  is  reserved,  it  is  still,  as  I  conceive, 
a  yearly  rent,  if  it  be  payable  on  some  ascertained  day  or  days 
in  every  year,  as  the  equivalent  for  the  occupation  during 
that  year.  If  this  be  so,  the  rent  in  this  case  is  certainly  a 
'^  yearly  rent : "  and  I  think  it  equally  clear  that  it  is  a  rent 
payable  during  the  continuance  of  the  term ;  for  though  after 
the  1st  of  August  in  the  last  year  of  the  tenancy  no  sum  of 
money  will  be  actually  paid,  yet  rent  is  by  the  lease  made 
payable  in  respect  of  that  period  as  well  as  of  the  rest  of  the 
term ;  and  this  is  all  which,  in  my  opinion,  the  power  requires. 
It  is,  however,  contended,  that,  even  admitting  the  lease  to 
be  framed  in  a  manner  which  amoimts  to  a  literal  compliance 
with  the  terms  of  the  power,  yet  it  is  bad,  as  being  a  fraud  on 
what  was  contemplated,  and  as  defeating  the  manifest  inten- 
tion of  the  testator  to  protect  the  interests  of  the  re- 
*431  mainder-man;  *for  it  is  said,  if  the  tenant  for  Ufe 
should  die  in  the  last  year  of  the  term  between  the  Ist 
of  August  and  the  11th  of  October,  then  during  that  period 
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the  remainder-man  would  have  no  right  of  poasession,  and 
yet  he  would  be  entitled  to  no  rent  by  way  of  equivalent ; 
and  this,  it  is  said,  could  not  have  been  what  the  testator 
meant.  But  this  argument  appears  to  me  to  be  founded 
altogether  on  a  fallacy.  It  assumes  that  the  testator  must 
have  intended  to  give  a  protection  to  the  remainder-man, 
which,  if  the  construction  which  I  put  on  the  words  ^^  yearly 
rent "  is  correct,  he  has  not  expressed.  How  are  we  to  learn 
what  benefits  are  intended  for  the  remainder-man,  otherwise 
than  by  looking  to  the  language  of  the  will?  He  takes 
merely  as  a  volunteer,  by  the  bounty  of  the  testator.  If  the 
testator  had  desired  that  the  rent  should,  under  all  circum- 
stances, be  made  payable  at  the  end  of  the  year,  he  might 
have  so  provided.  In  the  same  way  he  might  have  stipulated 
that  the  rent  should  be  made  payable  once  a  year  or  twice  a 
year,  and  not  oftener,  so  as  to  secure  to  the  party  entitled  in 
remainder  the  year's  rent  or  half-year's  rent  falling  due  next 
after  the  death  of  the  tenant  for  life.  This,  however,  be  has 
not  done.  He  has  imposed  on  the  tenant  for  life  the  neces- 
sity of  reserving  the  best  yearly  rent  during  the  whole  term ; 
but  at  what  days  it  should  be  made  payable,  and  whether 
once  or  oftener,  he  has  left  to  his  discretion,  considering  him 
probably  as  the  person  best  able  to  decide  what  would  be 
most  expedient  in  regard  to  all  such  particulars,  and  know- 
ing, as  he  must  know,  that  if  the  rent  reserved  was  the  best 
rent  which  could  be  obtained,  the  interests  of  the  remainder- 
man could  not  be  really  prejudiced. 

In  order  to  show  that  in  construing  this  power  it  * 
*  is  necessary  to  look  beyond  the  mere  words  in  which  *  432 
it  is  framed,  this  extreme  case  was  put  in  argument: 
*'  If  all  which  the  power  requires  is,  that  a  yearly  rent  should 
be  reserved  at  some  day  in  every  year,  then  the  power  would 
be  complied  with  by  a  reservation  of  the  rent  at  the  first  day 
of  every  year,  instead  of  the  last, — a  mode  of  letting  manifestly 
injurious  to  the  remainder-man,  and  which  the  testator  could 
not  have  contemplated."  The  case  thus  suggested  was  urged 
in  the  nature  of  a  redtictio  ad  abaurdum.  No  reasoning,  it 
was  contended,  can  be  pressed  in  support  of  the  present  lease, 
which  would  not  equally  go  to  uphold  a^  lease  in  which  the 
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rent  is  made  payable  at  the  beginning  instead  of  the  end  of 
every  year.  Such  a  lease  could  not  have  been  contemplated 
by  the  testator,  and  therefore  so  neither  can  the  present. 
But  there  does  not  appear  to  me  to  be  any  reduetio  ad  a£- 
iurdum  in  the  case  suggested.  A  lease  in  which  each  year's 
rent  is  reserved  on  the  first  day  of  the  year  would,  I  think,  be 
a  lease  warranted  by  the  power,  provided  that  a  jury  could 
find  what  they  have  found  in  this  case,  but  probably  could 
not  in  the  case  suggested,  that  the  rent  so  reserved  was  the 
best  rent  that  could  reasonably  be  obtained.  I  have  alluded 
to  this  extreme  case,  for  the  purpose  of  making  clear  the 
ground  on  which  my  opinion  proceeds  ;  but  in  truth  in  the 
present  case  the  mode  in  which  the  rent  is  reserved,  so  far 
from  being  injurious  to  the  remainder-man,  is  evidently  for 
his  benefit,  no  less  than  for  that  of  the  tenant  for  life.  It  is 
true  that  in  the  highly  improbable  event  that  a  person  grant- 
ing a  twenty-one  years'  lease  should  happen  to  die  within  the 
two  last  months  of  the  term,  the  loss  suggested  might  occur ; 

but,  on  the  other  hand,  in  the  far  more  probable  event 
*  433    of  the  lessor  dying  at  some  earlier  part  *  of  the  term, 

the  remainder-man  would  have  the  benefit  of  the  antici- 
pated payment,  and  so  acquire  greater  facility  in  obtaining 
the  last  half-year's  rent. 

It  only  remains  to  add  that  no  decided  case  is  at  variance 
with  the  view  which  I  have  taken;  and,  on  the  contrary, 
there  is  authority  in  its  support.  In  Doe  v.  Giffard^  (a)  the 
lease  was  held  bad,  not  because  the  rent  was  payable  before 
the  last  day  of  the  year,  but  because  it.  was  not  payable  dur- 
ing the  whole  term.  There  was,  in  that  case,  one  half  year  in 
respect  of  which  no  rent  was  payable  to  any  one ;  the  term 
was  to  last  forty-two  half  years,  and  there  were  to  be  only 
forty-one  half-yearly  payments  of  rent,  and  this  was  clearly 
contrary  to  the  express  terms  of  the  power.  In  Doe  v. 
Morse^  (6)  Lord  Lyndhurst  states  the  true  ground  on  which 
the  lease  in  that  case  was  held  bad  ;  namely,  that  the  power 
required  the  rent  to  be  made  payable  by  half-yearly  pay- 

(a)  Cited  in  5  B.  &  Aid.  371. 
(6)  2  Cr.  &  M.  247;  and  4  Tyrw.  185. 
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ments,  which  must  mean  at  equal  half-yearly  intervals,  or,  at 
all  events,  on  days  which  by  the  custom  of  the  country  were 
treated  as  equal  intervals ;  whereas  it  was  in  fact  reserved  at 
very  unequal  intervals,  —  the  1st  of  May  and  the  29th  of  Sep- 
tember,— and  no  evidence  was  given  to  show  that  those  days 
were  by  the  custom  of  the  country  treated  as  half-yearly 
days  of  payment.  In  Isherwood  v.  Oldknow^  (a)  and  Doe  v. 
Wilson^  (i)  the  leases  were  held  to  be  good  ;  and  the  dictum 
of  Mr.  Justice  Powell,  in  Regina  v.  WeBton^  (c)  assented  to 
by  Lord  Holt,  is  express  in  favour  of  the  present  lease. 

On  the  whole,  therefore,  I  have  to  state,  that  in  my 
opinion,  both  on  principle  and  authority,  the  lease  of  the 
14th  of  December,  1833,  is  valid. 

*  Mr.  Justice  Maulb.  —  My  Lords,  I  am  of  opinion  *  484 
that  the  lease  was  a  valid  execution  of  the  power.  The 
power  requires  that  upon  every  such  lease  there  should  be 
reserved  and  made  payable,  during  the  continuance  thereof, 
the  best  improved  yearly  rent  that  could  be  reasonably  had 
for  the  same  ;  it  further  requires  that  there  should  be  no  fine, 
that  there  should  be  a  clause  of  re-entry  for  non-payment  of 
the  rent,  and  that  the  lessor  should  execute  a  counterpart. 
The  lease  in  question  is  for  twenty-one  years  from  the  11th 
of  October,  1883,  and  the  rent  of  ^03Z.  is  payable  on  the  6th 
of  April  and  the  11th  of  October  in  every  year,  except  the 
last  half-year's  rent,  which  is  made  payable  on  the  1st  of 
August  next  before  the  determination  of  the  said  term.  It 
is  agreed  that  the  power  is  well  executed,  if  the  last  half- 
year's  rent  might  be  reserved  payable  on  the  1st  of  August. 

It  is  to  be  observed  that  this  power,  though  it  requires  a 
yearly  rent  to  be  reserved  and  made  payable  during  the  term, 
does  not  point  out  any  mode  or  term  in  which  it  is  to  be  made 
payable ;  it  has  no  such  words  as  "  by  equal  half-yearly  pay- 
ments," or  "  by  yearly  payments ; "  and  in  the  absence  of 
such  words,  it  is  well  settled  that  a  rent  may  be  a  yearly 
rent,  though  reserved  payable  half-yearly.     It  follows  from 

(a)  3  M.  &  Sel.  303.  (h)  5  B.  &  Aid.  363. 

(c)  Ld.  Raym.  1198. 
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this  that  ^*  yearly  "  means  payable  within  each  year ;  not  pay- 
able at  the  end  of  a  year  ;  for  if  it  had  that  meanings  a  rent 
payable  half-yearly  would  be  only  in  part  and  not  entirely  a 
yearly  rent,  and  therefore  a  bad  execution  of  a  power  requir- 
ing ^  yearly  rent.  It  has  been  contended,  indeed,  that  as  the 
last  rent  payable  under  this  lease  is  before  th^  end  of  the 
term,  the  rent  is  not  payable  during  the  continuance  of 
the  term ;  but  I  think  that  is  a  forced  and  imuatural  con- 
struction of  the  power,  the  proper  meaning  of  which 
*  435  is,  that  *  the  rent  shall  be  payable  in  every  year  during 
the  continuance  of  the  term ;  the  words  ^'  during  the 
continuance  of  the  term  "  being  used  to  exclude  payments 
after  the  term.  If  it  had  said  it  should  be  *'  reserved  and 
made  payable  on  every  Ist  of  August  in  every  year  during 
the  said  term,"  there  would  have  been  no  doubt  that  a  rent 
payable  on  that  day  would  have  been  sufficient,  though  the 
term  continued  after  the  last  payment.  The  present  power 
has  in  effect  said,  that  there  shall  be  reserved  and  made  pay- 
able, during  the  continuance  of  the  said  term,  the  best  yearly 
rent,  on  such  days  as  the  lessor  and  lessee  may  agree  upon ; 
for  as  it  does  not  in  any  way  point  out  the  days,  it  leaves  it 
to  the  parties  to  suit  themselves  about  it.  It  appears  to  me, 
therefore,  that  that  power  has  been  liten^y  pursued,  and 
when  that  is  the  case  t)ie  execution  is  good,  though  some 
other  mode  might  be  suggested  which  would  be  more  bene- 
ficial to  the  remainder-man,  possibly  with  the  exception  of  a 
case  of  fraud,  which,  however,  it  is  not  necessary  to  dis- 
cuss, inasmuch  as  nothing  of  the  kind  can  be  here  sug- 
gested. 

There  are  cases,  indeed,  in  which  the  power  has  not  been 
complied  with  according  to  its  terms  ;  but  it  has  been  insisted 
that  it  was  sufficiently  executed,  because  the  actual  execution 
could  not  put  the  remainder-man  in  a  worse  situation  than 
that  in  which  he  would  have  been  if  the  terms  of  the  leasing 
power  had  been  pursued ;  and  leases  have  been  sustained  on 
this  ground.  When  such  a  ground  has  been  taken  in  sup- 
port of  an  execution  not  according  to  the  terms  of  the  power, 
it  is  a  legitimate  argument  in  support  of  the  objection  to  the 
lease,  that  in  some  event  the  remainder-man  would  be  worse 
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off  than  if  the  power  had  been  pursued ;  but  it  is  a 
fallacy  to  apply  this  *  argument  when  the  leasing  *436 
power  has  been  pursued,  and  to  insist  ttiat  a  lease 
is  bad,  though  the  power  is  pursued,  because  some  other 
mode  of  execution,  also  within  the  power,  would  in  some 
event  have  been  more  beneficial  to  the  remainder-man ;  in- 
deed, if  such  an  argument  could  be  sustained,  in  many  cases, 
—  for  instance,  in  this,  — a  valid  execution  of  a  power  would 
be  impossible.  The  Court  of  Exchequer  Chamber  seems  to 
have  lost  sight  of  this  distinction,  when  it  states  the  case  of 
Doe  V.  Marie  to  be  directly  in  point,  and  the  leasing  power  in 
that  case  to  be  substantially  the  same  as  in  this.  The  leasing 
power  in  Doe  v.  Mor%e  required  that  there  should  be  reserved 
and  continued  payable  during  the  continuance  of  the  lease^ 
by  half-yearly  payments,  the  best  and  most  improved  yearly 
rent,  whereas  in  the  present  power  nothing  is  said  about  the 
period  of  payment ;  and  the  lease  in  Doe  v.  Mor%e  reserved 
the  rent  payable  the  1st  of  May  and  the  29th  of  September ; 
that  is,  at  periods  of  five  and  seven  months ;  that  was  held 
not  to  be  rent  payable  by  half-yearly  payments ;  it  waa  clear, 
therefore,  that  the  power  was  not  complied  with  in  terms ; 
and  it  being  insisted  that  the  remainder-man  could  not  be 
prejudiced,  and  that  therefore  the  lease  might  be  sustained  as 
a  sufficient  though  informal  execution,  Mr.  Baron  Batlet,  in 
answer  to  this  argument,  made  use  of  the  dieta^  for  which 
alone  the  case  was  cited  by  counsel  in  the  Exchequer  Cham- 
ber, and  not  as  a  case  in  point,  as  the  Court  seem  to  have 
considered  it.  But  though  this  case  is  not  in  point,  that  put 
by  Justice  Powell,  in  Regina  v.  We%ton^  and  agreed  to  by 
Lord  Holt,  is  in  point.  In  that  case,  the  first  of  those  learned 
Judges,  desiring  to  illustrate  the  case  in  hand  by  something 
clear  and  indisputable,  said  that  if  a  man  had  a  power 
to  make  leases,  reserving  the  ancient  *  yearly  rent  *437 
annually,  yet  if  it  was  reserved  on  a  day  before  the 
year  was  up,  as  if  the  year  ended  at  Christmas  and  it  was 
reserved  at  Michaelmas,  it  would  be  well,  pursuant  to  the 
power  ;  to  which  Chief  Justice  Holt  agreed.  As  to  the 
weight  of  such  an  argument,  I  refer  your  Lordships  to  what 
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Lord  Abingeb  observed  when  the  case  was  cited  in  the  Ex- 
chequer. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  lease  was 

a  valid  execution  of  the  power. 

* 

Mr.  Justice  Coltman.  —  My  Lords,  in  answer  to  the  ques- 
tion proposed  by  your  Lordships,  I  humbly  beg  to  state  my 
opinion  that  the  indenture  of  lease  between  P.  M.  Case  and 
Margaret  Rutland,  as  stated  in  the  special  verdict,  is  not  a 
valid  execution  of  the  power  of  leasing,  also  stated  in  the 
special  verdict,  given  by  the  will  of  Benoni  MaUett. 

It  appears  by  the  special  verdict  that  the  donees  of  the 
power  are  authorized  by  indenture  under  their  hands  and 
seals  to  demise  for  any  term  not  exceeding  twenty-one  years 
in  possession,  so  that  upon  every  such  lease  there  should  be 
reserved  and  made  payable  during  the  continuance  thereof 
the  best  improved  yearly  rent  that  could  be  reasonably  had 
for  the  same,  without  taking  any  sum  or  sums  of  money  by 
way  of  fine  or  income  for  or  in  respect  of  such  lease  ;  with 
other  provisos  not  material  to  be  considered.  The  lease  was 
made  on  the  14th  of  December,  1833,  for  twenty-one  years 
from  the  11th  of  October  preceding,  yielding  and  paymg  the 
yearly  rent  of  903Z.  by  equal  half-yearly  payments ;  that  is  to 
say,  on  the  6th  of  April  and  the  11th  of  October  in  every 
year,  in  equal  portions,  except  the  last  half-year's  rent,  which 
was  thereby  reserved  and  agreed  to  be  paid  on  the  1st  of 
August  next  before  the  determination  of  the  said  term. 
*  438  *  Now  what  is  it  that  the  power  requires  ?  It  re- 
quires that  the  best  yearly  rent  shall  be  reserved,  and 
that  it  shall  be  reserved  and  made  payable  during  the  con- 
tinuance of  the  term ;  and,  on  the  best  consideration  I  can 
give  the  subject,  it  appears  to  me  that,  in  order  to  a  com- 
pliance with  the  power,  there  ought  to  be,  during  the  whole 
time  that  the  term  shall  continue,  rent  growing  due  to  the 
pei*son  who  is  entitled  for  the  time  being  to  the  rents  and 
profits  of  the  land,  so  that  no  part  of  the  time  during  which 
he  is  so  entitled  should  be  barren  and  unproductive  to  him. 
This  view  of  the  law  is,  I  think,  sanctioned  by  the  opinion 
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of  Mr.  Justice  Batley,  as  it  is  to  be  collected  from  his  judg- 
ment in  the  case  of  JDoe  y.  Morse^  (a)  and  such  appears  to 
me  to  be  the  view  most  conformable  to  the  words  of  the 
power. 

The  case  of  Isherwood  y.  Oldknow  (h)  may  appear  at  first 
sight  in  some  degree  at  yariance  with  the  opinion  above  ex- 
pressed, but  I  think  on  examination  it  will  not  appear  to  be  so. 
There  the  power  to  make  leases  was  for  two  or  three  lives,* 
or  for  twenty-one  years,  so  as  there  were  reserved  payable 
during  the  continuance  thereof  the  best  and  most  improved 
yearly  rent  which  could  be  gotten  for  the  same,  without 
taking  any  sum  of  money  for  or  in  lieu  of  a  fine  or  income 
for  the  same.  A  lease  was  made,  under  the  power  of  the 
15th  of  October,  1800,  for  fourteen  years,  to  be  computed, 
as  to  the  meadow  and  plough  lands,  from  the  13th  of  Febru- 
ary then  last,  the  pasture  lands  from  the  25th  of  March  then 
last,  and  as  to  the  messuage  from  the  12th  of  May  then  last 
past,  under  a  yearly  rent  of  lOOZ.,  payable  by  half-yearly 
payments  on  the  11th  of  November  and  the  25th  of 
March ;  and  this  lease  *  was  held  good,  although  it  *  439 
was  open  to  the  objection  that  the  term,  as  far  as  the 
house  was  concerned,  had  a  continuance  for  a  period  of  six 
weeks  after  the  last  rent-day.  No  objection  was  raised  to  the 
lease  on  this  score ;  it  being,  I  conceive,  considered  that,  as 
the  whole  of  the  land  was  to  be  given  up  on  or  before  the 
25th  of  March,  the  term  was  to  be  looked  upon  substantially 
as  not  extending  beyond  that  period,  so  that  the  reservation 
of  the  rent  might  reasonably  be  considered  as  coextensive 
with  the  continuance  of  the  term. 

This  mode  of  viewing  the  term  as  expiring  on  the  25th  of 
March,  is  analogous  to  what  takes  place  with  respect  to  the 
notice  required  to  be  given  to  a  tenant  from  year  to  year, 
who  has  entered  on  different  parts  of  the  demised  premises 
at  different  times.  The  law  requires,  in  order  to  determine 
his  tenancy,  that  half  a  year's  notice  should  be  given  him, 
ending  at  the  expiration  of  some  year  of  his  term ;  but  it  is 
always  held  a  sufficient  compliance  with  the  rule  if  the  six 

(a)  2  Ct,  &  M.  247;  4  Tyrw.  185.  (6)  3  M.  &  Sel.  382. 
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months'  notice  is  given  with  reference  to  the  time  of  entry 
on  the  substantial  part  of  the  demised  premises,  for  his  year 
is  considered  as  ending  when  his  interest  in  the  substantial 
part  of  the  demised  premises  expire^.  Doe  v.  Snowdon^  (a) 
Doe  V.  Watkins.  (6)  It  may  be  proper  here  to  notice  a  pas- 
sage to  be  found  in  The  Queen  v.  Weston^  (<?)  where  Mr.  Justice 
Powell  is  reported  to  have  said,  that  if  a  man  had  a  power 
to  make  leases,  reserving  the  ancient  yearly  rent  annually, 
yet  if  it  were  reserved  upon  a  day  before  the  year  was  up,  as 
if  the  year  ended  at  Christmas  and  it  was  reserved  at  Mich- 
aelmas, it  would  be  well,  pursuant  to  the  statute ;  to 
*  440  which  Lord  Holt  is  said  to  •have  agreed.  The 
opinion  thus  expressed  by  Justice  Powell  having 
reference  to  a  supposed  case  not  very  particularly  stated,  it 
is  difficult  to  say  how  far  it  was  intended  to  go.  If  he  was 
contemplating  a  case  in  which  an  ancient  rent  was  reserved 
upon  the  ancient  and  accustomed  day  of  payment,  it  would 
be  the  same  case  with  Doe  v.  Wilson,  (d)  There  the  power 
was  to  lease  for  twenty-one  years,  or  any  term  of  years  de- 
terminable upon  three  lives,  so  as  upon  eveiy  such  lease  there 
were  reserved  and  made  payable  during  the  continuance 
thereof  the  usual  and  accustomed  yearly  rents,  boons,  and 
services  for  the  same.  The  lease  was  made  on  the  6th  of 
January,  to  hold  from  that  day  for  ninety-nine  years,  if  three 
persons,  therein  named,  should  so  long  live,  at  a  rent  payable 
at  Lady-day  and  Michaelmas  in  every  year.  It  was  objected 
to  the  lease,  that  the  first  payment,  being  to  be  made  on  the 
25th  of  March,  in  little  more  than  two  months  after  the 
demise,  was  rather  in  the  nature  of  a  fine  than  rent,  and 
the  last  payment,  if  the  lives  should  last  till  the  end  of  the 
term,  being  to  be  made  on  the  29th  of  September,  whereas 
the  lease  would  not  expire  till  the  6th  of  January  following, 
the  rent  could  not  be  considered  as  having  been  made  pay- 
able during  the  continuance  of  the  term.  But  as  it  appeared 
from  former  leases  of  the  demised  premises  that  the  25th 
of  March  and  the  29th  of  September  were  the  usual  and 

(a)  W.  Blackst.  1224.  (b)  7  Eaat,  551. 

(c)  Ld.  Kaym.  1198.  (d)  5  B.  &  Aid.  368. 
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accustomed  rent-days,  the  Court  were  of  opinion  that  the 
reservation  of  the  rent  was  in  conformity  with  the  power. 
In  that  case,  although  by  the  terms  of  the  power  the  rent 
was  required  to  be  reserved  during  the  continuance  of  the 
term,  yet  it  was  the  usual  and  accustomed  yearly  rent 
which  was  to  be  *  reserved  ;  and  the  reference  to  the  *  441 
accustomed  rent  qualified  the  words  of  the  power, 
which  required  a  yearly  rent  to  be  reserved  during  the  con- 
tinuance of  the  term.  This  case,  therefore,  will  not  furnish 
a  rule  for  construing  the  same  words,  where  there  is  nothing 
in  the  context  to  indicate  that  they  are  used  in  any  limited 
and  restricted  sense. 

On  these  grounds,  it  seems  to  me  that  there  has  not  been 
in  this  case  a  compliance  with  the  requisites  of  the  power; 
and  although  the  deviation  is  not  a  very  important  particular, 
great  inconvenience  would  follow  from  introducing,  without 
any  necessity,  laxity  and  uncertainty  into  a  branch  in  which 
the  provisions  of  the  law  may  so  easily  be  accurately  com- 
plied with. 

Mr.  Justice  Coleridge.  —  My  Lords,  the  question  upon 
which  your  Lordships  have  called  for  my  opinion,  turns  upon 
the  execution  of  a  leasing  power  contained  in  a  will,  which, 
among  other  things,  required  that  in  every  lease  made  under 
it  there  should  be  reserved  and  made  payable  during  the  con- 
tinuance thereof  respectively  the  best  improved  yearly  rent 
that  could  be  reasonably  had  for  the  same,  without  taking 
any  sum  of  sums  of  money  by  way  of  fine  or  income  for  or 
in  respect  of  such  lease  or  leases,  and  that  there  should  be  a 
clause  of  re-entry  for  non-payment  of  the  rent.  The  lease  in 
dispute  was  made  on  the  14th  of  December,  to  hold  from  the 
lith  of  October  preceding  ;  the  rent  was  reserved  payable  on 
the  6th  of  April  and  11th  of  October,  except  the  last  half- 
year's  rent,  which  was  reserved  and  agreed  to  be  paid  on  the 
1st  of  August  preceding  the  determination  of  the  term ;  and 
it  is  upon  this  stipulation  aa  to  the  last  half-year's  rent  that 
the  objection  is  founded. 

•  In  order  to  a  due  construction  of  any  leasing  power,  *  442 
we  are  to  be  guided  of  course  by  the  intention  of  him 
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who  created  it.  In  this  inquiry  it  will,  almost  universally, 
happen  that  the  intention  is  in  part  expressed ;  in  part  to  be 
collected  by  implication.  With  regard  to  the  former,  I  am 
not  aware  that  any  di£Ference  of  opinion  as  to  the  rule  to  be 
observed  prevails.  However  unreasonable  or  unnecessarily 
minute  it  may  be,  it  is  an  express  condition  which  binds  the 
party  who  acts  under  the  power ;  he  can  enter  into  no  consid- 
eration of  consequences ;  he  must  obey  it  strictly ;  and  any 
substantial  deviation,  however  desirable  in  itself  upon  a  just 
considei*ation  of  all  the  circumstances,  will  vitiate  the  instru- 
ment on  which  it  appears :  this  then  is  the  first  inquiry.  The 
power  in  terms  requires,  that  "  upon  every  such  lease  there 
should  be  reserved  and  made  payable  during  the  continuance 
thereof  the  best  improved  yearly  rent  that  could  be  reason- 
ably had  for  the  same,  without  taking  any  sum  or  sums  of 
money  by  way  of  fine  or  income  for  or  in  respect  of  such 
lease."  The  objection  to  the  lease  seems  to  raise  only  two 
questions  upon  this :  Has  the  rent  been  reserved  and  made 
payable  during  the  continuance  of  the  lease  ?  Has  any  sum 
been  taken  by  way  of  fine  or  income  in  respect  of  the  lease  ? 
These  questions  will  in  fact  resolve  themselves  into  one,  and 
they  both  involve  an  inquiry  into  the  character  which  we  are 
to  ascribe  to  the  payment  which  is  to  be  made  on  the  1st  of 
August  in  the  last  half-year  of  the  term ;  for  it  has  been 
doubted  whether  that  payment  can  properly  be  considered 
rent  at  all,  and  is  not  rather  in  the  nature  of  a  fine  or  income, 
or,  at  all  events,  a  money  payment  not  issuing  out  of  the 
land,  nor  paid  in  return  for  the  occupation  thereof.     On 

the  first  view,  an  express  prohibition  in  the  power 
*443    *  would  be  disregarded;  in  the  last,  the  rent  would 

not  be  reserved  during  the  continuance  of  the  term, 
but  the  occupation  for  a  whole  half-year  would  be  rent-free. 
I  cannot,  however,  acquiesce  in  either  view ;  it  does  not  seem 
to  me  that  this  partial  anticipation  of  the  payment  of  one 
small  portion  of  the  rent  at  the  very  close  of  the  term  bears 
any  resemblance  in  character  to  a  fine  or  income ;  it  has  no 
effect  on  the  amount  of  rent  annually  reserved,  nor  can  have 
been  stipulated  for  with  a  view  to  the  interest  of  the  tenant 
for  life,  as  opposed  to  that  of  the  remainder-man.  If  it  be 
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not  a  fine  or  income  within  the  meaning  of  those  terms  as 
used  in  the  power,  it  seems  scarcely  worth  while  to  inquire 
whether  it  strictly  fulfils  the  legal  definition  of  the  term, 
^^  rent,"  because  we  must  construe  that  term  as  used  in  the 
power  popularly,  according  to  the  manifest  intention  of  the 
devisor ;  and  yet  it  may  be  observed  that  it  is  clearly  a  return, 
annual  in  its  nature,  for  the  occupation  of  the  lands,  and  that 
distress  is  incident  to  it.     Certainly  we  have  no  right  to  re- 
quire a  closer  agreement  to  rent,  in  the  strictest  sense,  in  all 
its  essential  qualities.     In  RoUe's  Abridgement,  title  ^^  Res- 
ervations," (a)  it  is  said,  if  a  man  grant  a  future  interest  in 
land,  as  for  certain  years,  to  commence  ten  years  after,  he 
may  reserve  a  rent  upon  this,  payable  presently ;  and  Mr. 
Cruise  (6)  gives  the  reason :  "  for  it  will  be  a  good  contract 
to  oblige  the  lessee  and  to  ground  an  action  of  debt,  and  the 
lessor  may  have  his  remedy  by  distress  for  the  arrears  when 
the  lessee  comes  into  possession," 

I  come  then  to  the  question,  —  Has  the  rent  been  reserved 
and  made  payable  during  the  continuance  of  the  lease  ? 
It  is  urged  that  to  satisfy  these  words,  *  rent  ought  *  444 
to  be  accruing  and  issuing  out  of  the  land  from  day  to 
day  for  every  day  so  long  as  the  term  endures,  and  up  to  the 
last  moment ;  but  that,  from  the  1st  of  August  to  the  11th  of 
October  in  the  last  year,  if  the  rent  be  paid  according  to  the 
stipulation  of  the  lease,  the  land  will  become  rent-free ;  no 
rent  will  be  issuing  from  it ;  that  the  rent,  therefore,  is  not 
reserved  during  the  continuance  of  the  term.  It  seems  to  me 
that  the  words  ^'  during  the  continuance  of  the  lease  "  will 
more  reasonably  bear  another  meaning,  and  that  the  stipula- 
tion merely  requires  that  the  best  improved  yearly  rent  shall 
be  reserved  for  every  year  of  the  term  for  the  whole  period  of 
it,  and  that  it  should  be  made  payable  in  every  year  during 
the.  continuance  of  the  term ;  that  is,  neither  before  its  com- 
mencement, which  might  make  it  a  fine,  nor  after  its  termi- 
nation, by  which  the  security  of  distress  for  its  payment  at 
all  might  be  lost.  In  this  sense  the  lease  satisfies  the  stipula- 
tion of  the  power ;  and  I  conclude,  therefore,  that  the  lease 

(o)  Vol.  2,  p.  446.  (6)  Dig.  Vol.  3,  p.  316  (3d  ed.). 
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is  a  valid  execution  of  the  power,  so  fiar  as  regards  the 
expressed  intentions  of  the  devisor  in  the  creation  of  it. 

But  although  there  be  no  breach  of  any  condition  expressly 
imposed  by  the  leasing  power,  I  am  still  to  inquire  whether 
the  lease  satisfies  all  those  that  are  implied  in  it,  for  I  cannot 
agree  that  a  merely  literal  compliance  with  the  written  terms 
of  the  power  will  suffice ;  the  terms  of  the  lease  must  be  such 
as  to  satisfy  the  intention  of  the  devisor,  as  that  may  be  col- 
lected from  the  language  he  has  used.  It  has  been  said  that 
where  there  is  a  literal  compliance  with  the  power,  the  only 
proper  inquiry  remaining  is,  whether  the  lease  is  such  as  a 
prudent  tenant  in  fee-simple  would  have  made.  Such 
*  ,445  an  inquiry  might  in  *  many  instances  lead  to  the  same 
conclusion  in  fact  as  a  more  correct  one  ;  but,  on  the 
other  hand,  many  circumstances  might  very  reasonably  induce 
a  prudent  owner  of  the  fee  to  make  such  a  lease  as  could 
contravene  the  intentions  of  the  framer  of  such  a  power  as 
that  under  consideration ;  it  might  be  wise  in  him,  for  good 
consideration,  to  postpone  or  to  anticipate  the  receipt  of  the 
profits.  The  tenant  for  life  and  the  remainder-man,  though 
their  estates  make  up  the  whole  fee,  do  not,  in  respect  of 
interest  in  the  profits,  make  up  exactly  the  tenant  in  fee,  for 
they  have  several,  and,  in  many  respects,  opposite  interests. 
The  true  criterion. is  the  intention  of  the  devisor.  Now  he 
intended  that  the  tenant  for  life,  in  spite  of  the  uncertainty 
of  his  interest  in  duration,  .should  be  able  to  grant  a  certain 
lease  ;  that  in  this  lease  the  rent  should  be  so  reserved  as  to 
make  the  tenant's  occupation  equally  profitable  in  the  way 
of  render  to  the  landlord  for  the  time  being  throughout  its 
whole  duration ;  the  rent,  therefore,  was  not  to  be  anticipated 
in  the  shape  of  fine  or  foregift,  but  to  be  reserved  and  made 
payable  yearly  during  the  continuance  of  the  term.  Thus  far 
his  intention  is  clear ;  but  the  very  terms  in  which  he  .has 
disclosed  this  intention  show,  also,  that  he  was  not  anxious 
to  provide  for  absolute  certainty  and  unerring  equality  in  the 
division  of  the  profits  between  the  tenant  for  life  and  the 
remainder-man,  in  case  the  former  should  die  during  the  con- 
tinuance of  the  term ;  that  could  only  be  secured  by  direct- 
ing a  reservation  of  the  rent  daily,  and  he  makes  no  such 
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unreasonable  stipulation;  he  does  not  even  direct  it  to  be 
reserved  weekly,  monthly,  or  quarterly ;  he  uses  the  tenn 
yearly ;  and  that  permits  a  yearly,  half-yearly,  or  quarterly 
reservation.    Something,  therefore,  is  necessarily  left 
to  what  we  call  *  chance  during  the  whole  twenty-one    *  446 
years  ;  for  the  tenant  for  life  may  die  soon  after  the 
commencement,  or  towards  the  close  of  a  half-year,  and  his 
occupation  for  a  short  period  may  be  profitable  or  not,  accord- 
ingly.   The  devisor  appears  to  have  entered  into  no  calcula- 
'  tion  on  such  minute  points.     It  is  said  that  his  intention  was, 
that  in  no  event-  should  the  remainder-man's  occupation  be 
for  any  period  of  time  barren.     That  could  only  be  effected, 
consistently  with  a  yearly  reservation,  by  making  it  possible 
in  a  certain  event  for  the  occupation  of  the  tenant  for  life  to 
be  barren  for  a  considerable  period ;  in  other  words,  he  would 
give  the  remainder-man  a  preference  over  the  tenant  for  life. 
But  what  is  the  evidence  of  such  intention  ?    I  cannot  collect 
it  from  the  words  of  the  power  or  the  circumstances  which  it 
must  have  contemplated. 

It  has  been  asked  whether  the  whole  last  year's  rent  might 
have  been  reserved  at  the  beginning  of  it.  I  am  inclined  to 
think  that  the  spirit  as  well  as  the  letter  of  the  power  would 
allow  this ;  but  I  do  not  pronounce  a  decided  opinion ;  it 
seems  to  me  unnecessary  to  form  one  in  order  to  answer  your 
Lordships'  question,  for  in  a  matter  of  this  sort  much  will 
depend  on  degree  ;  extreme  cases,  therefore,  will  not,  as  some- 
times they  wUl,  test  the  soundness  of  an  opinion.  In  this 
view  I  observe  upon  the  fact  that  it  is  not  the  first  half-yeai*'s 
rent,  nor  every  half-year's  rent,  but  only  the  last,  of  which 
the  payment  is  anticipated.  Whoever  is  to  receive  that  pay- 
ment will  be  benefited  by  the  stipulation,  because  he  thereby 
gains  the  power  of  distress  with  the  crops  on  the  ground ; 
and  at  the  original  granting  of  the  lease  it  was  more  probable 
that  the  remainder-man  would  be  benefited  than  the  tenant 
for  life.  Being,  therefore,  on  the  whole,  of  opinion 
that  this  lease  has  been  framed  in  accordance  *  with  *  447 
the  intention  of  the  devisor,  expressed  and  implied,  I 
am  of  opinion  that  it  is  a  valid  execution  of  the  power. 
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Mr.  Justice  Williams.  —  My  Lords,  the  question  in  this 
case  is,  \7hether  the  lease  is  or  is  not  made  in  conformity  to 
the  following  leasing  power :  [The  learned  Judge  read  the 
power.]  And  in  considering  this  question,  I  shall  assume 
that  the  power  is  to  be  construed  in  the  same  manner  and  by 
the  same  rules  that  regulate  Courts  of  Law  in  their  interpre- 
tation of  any  other  document  or  writing ;  by  which  I  mean, 
that  any  strictness  or  laxity,  which  may  have  been  supposed 
to  belong  to  the  construction  of  instruments  of  this  descrip- 
tion, is  alike  inadmissible ;  and  that  the  true  intent  and 
meaning  in  this,  as  in  other  instances,  are  to  be  sought  for 
in  the  terms  of  the  instruments. 

The  lease  in  question  bears  date  the  14th  December,  1833, 
and  is  made  between  P.  M.  Case,  the  tenant  for  life  under 
the  will,  and  the  plaintiff  in  error,  whereby  P.  M.  Case,  in 
exercise  of  the  power  of  leasing,  demised  to  her,  her  execu- 
tors, &c.,  the  said  tenements  with  the  appurtenances,  to  hold 
the  same  from  the  11th  day  of  October  then  last,  for  and  dur- 
ing the  term  of  twenty-one  years  then  next  ensuing,  yielding 
and  paying  therefor  to  the  said  P.  M.  Case  and  his  assigns 
during  such  part  of  the  term  as  he  should  live,  and  after  his 
decease  unto  such  other  persons  as  for  the  time  being  should 
be  entitled  to  the  reversion  of  the  same  premises  under  the 
said  will,  the  yearlj'^  rent  of  903Z.,  by  equal  half-yearly  pay- 
ments, on  the  6th  April  and  the  11th  October  in  every  year, 
in  equal  portions,  except  the  last  half-year's  rent,  which  was 
thereby  reserved  and  agreed  to  be  paid  on  the  1st  day 
*  448  of  August  next  *  before  the  determination  of  the  said 
term.  Then  follow  some  other  provisions  which  it  is 
not  material  to  notice,  the  question  arising  upon  the  reserva- 
tion of  rent  in  the  last  year  of  the  term.  P.  M.  Case,  the 
tenant  for  life,  died  on  the  4th  July,  1834,  without  issue,  and 
the  defendants  in  error,  claiming  title  to  the  tenements  under 
the  said  will,  contend  that  the  said  lease  is  not  a  good  execu- 
tion of  the  power. 

Now,  upon  adverting  to  the  terms  of  this  power,  it  is  ob- 
servable that  the  only  limitation  or  restriction  as  to  the  reser- 
vation of  rent  is,  "  that  it  should  be  the  best  improved  yearly 
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rent  that  could  be  reasonably  had  for  the  same."     Whether 
the  rent  should  be  made  payable  yearly,  half-yearly,  or  quar- 
terly, or  at  any  other  stated  period,  is  not  specified.     To  hold 
that  any  particular  time  in  the  year  for  the  payment  is  re- 
quired is,  as  it  seems  to  me,  to  introduce  a«  new  term,  and  to 
add  a  further  restriction,  unless,  indeed,  the  words  ^'  the  best 
improved  yearly  rent "  necessarily  imply  that  it  should  be 
made  payable  at  once,  in  one  sum,  the  whole  amount ;  that, 
however,  is  not,  in  my  opinion,  the  fair  interpretation.     The 
plain  and  obvious  meaning,  I  think,  is,  that  the  rent  should 
"  be  reserved  and  made  payable  "  during  each  year  of  the 
term,  or,  as  the  language  of  the  reddendum  in  leases  so  usually 
is,  "  yielding  and  paying  therefor  yearly  and  every  year  dur- 
ing the  continuance  of  the  term  "  so  much,  whatever  the 
amount  of  rent  in  the  particular  case  may  be.     This,  indeed, 
seems  to  be  so  clear  that  the  citation  of  any  authority  in  sup- 
port of  this  construction  may,  perhaps,  be  superfluous.     The 
point,  however,  has  been  brought  expressly  under  the  con- 
sideration of  the  Court  of  Queen's  Bench,  in  the  case 
of  Doe  V.  Wilson,  (a)  There  the  language  of  the  *  power    *  449 
was,  *^  so  as  upon  all  and  every  such  lease  and  leases 
there  be  reserved  and  made  payable  yearly  during  the  con- 
tinuance thereof  the  usual  and  accustomed  yearly  rents,"  &c. 
The  objection  there  was,  that  the  rent  was  reserved  half- 
yearly,  whereas  it  was  contended  that  the  words  of  the  con- 
dition contained  in  the  leasing  power  could  not  be  satisfied 
unless  the  rent  reserved  be  payable  once  a  year  only ;  viz.,  at 
the  end  of  the  year  after  the  making  of  the  lease.     Upon  this 
point  Lord  C.  J.  Abbott  said :  *^  It  is  admitted  that  if  the 
words  of  the  power  had  been,  ^  so  that  there  be  reserved  and 
made  payable  during  the  continuance  thereof  the  usual  and 
accustomed  yearly  rent,'  without  the  word  *  yearly '  immedi- 
ately following  the  word  *  payable '  (and  in  the  case  before 
your  Lordships  the  word  *  yearly  '  does  not  immediately  fol- 
low the  word  '  payable  '),  a  rent  reserved  half-yearly  would 
have  been  sufficient ;  that  is,  that  a  payment  by  portions  at 
the  end  of  each  half  year,  or  at  the  end  of  each  quarter  of 

(a)  5  B.  &  Aid.  863. 
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the  year,  does  not  prevent  the  rent  from  being,  in  the  com- 
mon understanding  of  mankind  and  in  common  parlance,  a 
yearly  rent.  I  cannot  see  any  reason  why  the  words  ^  pay- 
able yearly  during  the  continuance  thereof  shoidd  make 
any  difference."  .He  then  adverts  to  the  usual  language  of 
leases,  and,  observing  that  the  Court  ought  to  construe  those 
words  "  payable  yearly  "  with  reference  to  that  language,  con- 
cludes against  the  validity  of  the  objection  ;  and  in  this  view 
of  the  subject  Justices  Baylet  and  Holboyd  fully  con- 
curred. 

But  it  is  said,  that  even  if  the  half-yearly  payments  be 
unobjectionable,  the  reservation  of  the  rent  on  the  1st  of 
August  in  the  last  half-year  of  the  term  is  contrary  to  the 

power,  and  avoids  the  lease ;  and  this  objection,  it 
*  450   was  argued,  is  sustained,  as  well  upon  the  *  authority 

of  decided  cases,  as  also  by  the  imperious  effects  neces- 
sarily produced  by  such  reservation  upon  the  party  in  re- 
mainder. 

And  upon  the  first  point,  if  I  had  thought  that  the  ques- 
tion had  been  already  decided,  that  would  have  been  with 
me  a  strong,  if  not  sufficient,  reason  for  holding  the  lease  to 
to  be  invalid ;  but  I  cannot  consider  that  to  be  the  case. 
The  authorities  alluded  to  are,  Doe  v.  Qiffard^  cited  in  the 
case  of  Doe  v.  WiUon^  (a)  and  Doe  v.  Morte.  (b)  In  the 
case  of  Doe  v.  Chiffardy  the  lease  (made  under  a  power  of 
leasing  for  twenty-one  years,  reserving  the  best  and  most 
approved  yearly  rent)  bore  date  the  14th  September,  1809, 
and  was,  for  the  term  of  twenty-one  years,  the  rent  to  be 
payable  the  29th  September  and  the  25th  March,  and  the 
first  payment  to  be  made  on  the  next  25th  March.  Lord 
Ellenbobough  is  reported  to  have  held  the  lease  invalid. 
There,  however,  it  is  obvious  that  rent  was  not  reserved  dur- 
ing the  whole  term,  for  by  the  mode  of  reservation  no  rent 
was  payable  at  all  for  the  last  half-year ;  but  in  the  present 
instance  no  such  objection  exists,  for  the  rent  is  reserved 
payable  during  the  term,  and  for  the  last  half-year  as  well  as 
for  every  other,  though  not  made  payable  at  the  end.    In  the 

(rt)  5  B.  &  Aid.  371.  (b)  2  Cr.  &  M.  247;  4  Tyrw.  185. 
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other  case  of  Doe  v.  Morse^  the  power  required  the  rent  to  be 
reseryed  half-yearly,  and  m  the  lease  the  rent  was  made  pay- 
able on  the  1st  of  May  and  the  29th  of  September.  There 
was,  therefore,  a  manifest  departure  from  the  direction  in  the 
power,  and  upon  that  the  judgment  of  the  learned  Judges 
mainly  depended.  That  of  the  Lord  Chancellor  (then  Lord 
Chief  Baron)  proceeded  upon  that  ground  exclusively. 
It  is  true  that  Mr.  Baron  Batley  does  *  intimate  an  *  451 
opinion  that  the  rent  ought  to  have  been  made  pay- 
able at  the  end  of  the  year,  upon  which  so  much  reliance  has 
been  placed ;  it  is  obvious,  however,  that  the  unequal  divi- 
sion of  the  year  is  the  circumstance  chiefly  relied  upon  by 
him,  for  he  points  out  the  disproportion  by  actually  number- 
ing the  days,  and  showing  that  151  days  were  allotted  to  one 
supposed  half-year,  and  214  to  the  other.  The  decision  in 
that  case,  therefore,  is  clearly  sustainable,  without  having 
recourse  to  any  other  consideration,  upon  the  sure  ground 
that  the  lease  was  not  according  to  the  plain  and  unambigu- 
ous language  and  meaning  of  the  power.  But  it  was  further 
contended,  that  the  lease  is  void  from  the  injurious  effect 
which  the  reservation  of  the  last  half-year's  rent  is  calcu- 
lated to  produce  upon  the  party  entitled  in  remainder,  inas- 
much as  if  the  tenant  for  life  should  die  after  the  1st  of 
August  and  before  the  end  of  the  year,  there  would  be  an 
occupation  of  the  premises  without  any  rent  payable  to  those 
in  remainder. 

Upon  this  part  of  the  case  it  seems  to  me,  that  unless  the 
reservation  of  rent  be  upon  the  face  of  the  lease  itself  incon- 
sistent with  the  terms  of  the  power,  it  is  an  unsafe  and  pre- 
carious rule  of  construction  to  make  its  validity  to  depend 
upon  any  other  consideration.  To  ascertain  the  balance  of 
advantage  or  disadvantage  in  each  particular  case  may,  and 
in  many  instances  probably  would  be,  at  least  as  difficult  as 
to  discover  the  intent  and  meaning  of  the  creator  of  the 
power,  which,  as  I  have  already  said,  I  take  to  be  in  every 
instance  the  true  question.  If,  however,  such  inquiry  into 
loss  or  benefit  be  admissible,  I  cannot  help  thinking  that 
the  advantage  of  being  entitled  to  distrain  for  rent,  if  in 
arrear  on  the  1st  of  Avigust,  when  the  produce  of  the  farm 
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*  452  is  upon  the  ground,  contrasted  *  with  the  right  to  dis- 

train on  the  11th  of  October,  is  at  least  equivalent  to 
the  contingent  loss  of  rent  upon  the  eyent  which  this  objeo- 
tion  supposes. 

It  is  true  that  in  the  case  of  Isherwood  y.  Oldknow,  (a)  a 
lease  (under  a  power  requiring  the  reseryation  of  rent  ^*  dur- 
ing the  continuance  of  the  term  ")  wherein  no  rent  was  re- 
served during  the  last  half-year  of  the  term,  was  sustained. 
I  do  not  wish,  however,  to  place  much  reliance  upon  the  de- 
cision in  that  case,  because  that  particular  objection  does  not 
appear  to  have  been  taken,  and  the  attention  of  the  Court 
was  drawn  to  another,  whether,  the  first  half-year's  rent 
having  been  made  payable  twenty-seven  days  after  the  exe- 
cution of  the  lease,  that  in  itself  amounted  substantially  to  a 
foregift  prohibited  by  the  power. 

I  rest  my  opinion  upon  the  language  and  (as  I  think)  the 
meaning  of  the  power  in  this  particular  case,  and  the  manner 
in  which  it  has  been  executed ;  and  seeing  that  the  lease  has 
been  made  ''  for  a  term  or  number  of  years  not  exceeding 
twenty-one,"  and  that  ^^  the  rent  has  been  reserved  and  made 
payable  during  the  continuance  thereof,"  forasmuch  as  the 
last  payment  (which  raises  the  objection)  is,  I  think,  clearly 
for  the  last  half-year,  though  made  before  the  end  of  it,  and 
that  such  reservation  (if  that  consideration  ought  to  be 
entered  into)  is  at  least  as  beneficial  to  the  party  in  remain- 
der as  if  made  at  the  end  of  the  term,  it  seems  to  me  that 
the  power  has  been  in  the  letter  and  spirit  complied  with, 
and  that  therefore  the  indenture  of  lease  in  this  case  has  been 
duly  executed. 

Mb*   Justice   Patteson.  •^^  My  Lords,  the  single    ques- 
tion is,  whether  the  rent  reserved  payable  on  the  1st 

*  458   *  of  August  in  the  last  year  of  the  term,  which  was 

to  end  on  the  11th  of  October,  can  be  said  to  be  re- 
served and  made  payable  during  the  continuance  of  the  term, 
within  the  true  meaning  of  the  power  under  which  the  lease 
was  made.    No  case  exactly  the  same  as  this  has  been  cited,  nor 

(a)  8  M.  &  Sel.  882. 
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does  any  such  appear  to  exist  in  those  which  have  been  cited. 
Objection  was  taken  to  the  reservation  of  the  rent  from  the 
beginning  to  the  end  of  the  term ;  whereas  here  it  is  admit- 
ted that  the  proper  rent  is  reserved,  and  at  the  proper  times, 
nntil  the  last  half-year's  rent.  The  reason  for  this  reserva- 
tion is  said  to  be,  that  the  lessor  may  have  an  opportunity  of 
distraining  for  the  last  half-year's  rent,  if  necessary,  and  in 
that  respect  it  is  beneficial  to  the  landlord  for  the  time  being, 
equally  whether  he  be  the  tenant  for  life  or  the  remainder- 
man ;  on  the  other  hand,  it  is  obvious  that  if  the  tenant  for 
life  should  happen  to  die  between  the  1st  of  August  and  the 
11th  of  October  in  the  last  year,  the  remainder-man  would 
succeed  to  an  unproductive  estate  until  the  11th  of  October, 
and  would  be  to  some  extent  injured.  The  improbability  of 
such  an  event,  and  the  apparent  reason  for  the  reservation, 
seem  to  have  been  taken  into  consideration  in  the  Court  of 
Exchequer,  but  not  so  in  the  Court  of  Exchequer  Chamber, 
where  the  objection  appears  to  have  been  treated  as  being  the 
same  as  would  have  arisen  if  a  beforehand  rent  had  been 
reserved  from  the  beginning  of  the  term. 

I  will  first  consider  the  case  upon  the  latter  supposition. 
It  appears  to  me  that  the  person  who  created  the  power  in- 
tended that  the  person  exercising  it  should  take  no  exclusive 
benefit  for  himself  to  the  prejudice  of  the  remainder-man,  but 
should  reserve  the  best  yearly  rent  during  the  continuance  of 
the  term :  by  which  word  "  rent,"  I  understand  a 
compensation  for  the  *  actual  occupation ;  not  a  sum  *  454 
of  money  covenanted  to  be  paid  by  anticipation  in  re- 
spect of  a  future  occupation,  which  a  beforehand  rent  in 
truth  is.  Such  a  reservation,  namely,  a  sum  of  money  to  be 
paid  at  the  beginning  of  the  term  as  for  the  first  year's  rent, 
and  so  at  the  beginning  of  each  succeeding  year  as  for  that 
year's  rent,  must  be  prejudicial  to  the  remainder-man,  at 
whatever  time  the  tenant  for  life  may  happen  to  die,  unless, 
indeed,  he  should  die  on  the  very  last  day  of  the  year.  In- 
dependent of  authorities,  therefore,  I  should  consider  that  a 
lease  stipulating  for  the  payment  of  such  sum  of  money  at 
the  beginning  of  a  yeax  by  anticipation  did  not  reserve  rent 
at  all,  and  certainly  that  it  did  not  reserve  rent  made  payable 
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during  the  continuance  of  the  year.  The  case  of  Doe  r. 
Morse  (a)  seems  to  me  to  be  an  authority  for  such  view  of 
the  question.  It  is  true  that  the  question  there  was,  whether 
the  rent  was  reserved  half-yearly ;  but  as  it  was  reserved  in 
two  payments  in  respect  of  the  intended  occupation  for  two 
half-years,  and  the  second  payment  was  to  be  after  the  ex- 
piration of  the  first  half-year,  I  cannot  see  why  it  should  have 
been  held  a  bad  reservation  upon  any  other  ground  than  that 
a  beforehand  reservation  is  bad.  What  fell  from  Mr.  Justice 
Powell,  in  Regina  v.  Weston^  (6)  was  by  way  of  illustration 
of  the  question  in.  that  case,  and  is  not  entitled  to  the  same 
weight  as  if  it  had  related  to  the  point  actually  before  the 
Court ;  and  what  was  said  by  Lord  Ellenbobough,  in  Isher- 
wood  V.  Oldknow^  (jc)  when  taken,  as  it  must  be,  with  the 
context,  is  nothing  like  a  decision  upon  this  point.  The  case 
of  Isherwood  v.  Oldhnow  turned  on  a  totally  different  matter ; 
namely,  that  the  first  payment  of  rent  as  for  half  a 
*  455  *  year,  although  payable  in  a  short  time  after  the  ex- 
ecution and  date  of  the  lease,  was  in  truth  for  half  a 
year,  because  the  holding  was  made  to  be  from  a  bygone  day, 
and  the  tenant  had  occupied  during  the  interval.  The  case 
of  Doe  V.  Wihon  ((2)  was  decided  on  the  ground  that  the  rent 
was  reserved  at  the  usual  and  accustomed  times,  according  to 
the  power,  and  in  no  way  trenched  upon  the  authority  of  Doe 
V.  GHffard^(e)  there  cited;  but  I  do  not  consider  the  last- 
mentioned  case  to  be  any  direct  authority  upon  the  present 
occasion,  inasmuch  as  there  was  in  that  case  an  actual  loss  of 
rent  for  a  whole  half-year. 

For  these  reasons  I  am  of  opinion  that,  under  such  a  power 
as  that  contained  in  the  lease  now  in  question,  it  was  not 
competent  to  the  person  executing  that  power  to  reserve 
what  is  commonly  called  a  beforehand  rent.  The  only  diffi- 
culty that  I  feel  is  in  determining  whether  it  makes  any 
difference  that  the  reservation  is  here  confined  to  the  last 
half-year's  rent.  I  see  fully  that  such  reservation  may  be, 
and  probably  is,  beneficial  generally,  and  that  it  is  highly  im- 

(a)  2  Cr.  &  M.  247;  4  Tyrw.  185.  (6)  Ld.  Raym.  1189. 

(c)  3  M.  &  Sel.  898.  (<)  5  B.  &  Aid.  863. 

(«)  5  B.  &  Aid.  871. 
[888] 


BUTLAND  v.   WYTHE.  *455 

probable  that  the  remainder-man  should  be  prejudiced  bj  it ; 
but  still  it  is  a  stipulation  for  the  payment  of  a  sum  of  money 
in  anticipation  of  a  future  occupation  for  the  residue  of  the 
half-year,  and  therefore,  according  to  my  view  of  the  effect 
of  such  a  stipulation,  I  cannot  say  that  it  is  a  reservation  bf 
rent  during  the  continuance  of  that  half-year,  but  ^m  obliged 
to  say  that  there  is  a  portion  of  the  term  during  which  there 
is  no  reservation  of  rent. 

I  am  therefore  of  opinion  that  the  indenture  of  lease  stated 
in  the  special  verdict,  to  which  your  Lordships'  question  re- 
fers, is  not  a  valid  execution  of  the  power  of  leasing,  as  also 
there  stated. 

*  Mb.  Babon  Pabke.  —  My  Lords,  in  answer  to  the  ♦  456 
question  proposed  by  your  Lordships,  I  have  to  state 
my  humble  opinion  that  the  lease  stated  ii;  the  special  verdict 
is  a  valid  execution  of  the  power  of  leasing,  also  stated  in  the 
special  verdict.  In  order  to  decide  this  question  the  proper 
course  undoubtedly  is,  to  ascertain  in  the  first  instance  what 
the  intention  of  the  donor  of  the  power  was,  by  the  ordinary 
rules  of  construction  applied  to  the  instrument  containing  it ; 
and  the  lease  must  accord  in  all  respects  with  that  intention 
so  ascertained,  or  it  will  be  void. 

Where  the  language  of  the  power  is  restricted,  and  con- 
tains precise  conditions  which  can  be  complied  with  in  one 
way  only,  that  way  must  be  exactly  followed.  When  the 
power  uses  general  terms,  and  may  be  exercised  in  more  ways 
than  one,  then  the  donee  of  the  power  must  necessarily  have 
a  discretion ;  and  if  there  be  any  restriction  upon  that  dis- 
cretion, where  none  is  expressed  by  the  donor  of  the  power, 
the  only  restriction  that  can  be  required  is,  that  such  dis^ 
cretion  should  be  fairly  executed,  and  at  the  very  utmost 
that  it  should  be  executed  in  a  reasonable  manner ;  and  upon 
that  principle  the  decision  of  this  House  proceeded,  in  Smith 
V.  Lord  Jersey,  (a)  If,  indeed,  it  could  be  shown  that  ex- 
pressions apparently  of  a  general  nature,  and  allowing  a  cer- 
tain latitude  of  discretion,  have,  by  a  course  of  legal  decisions, 
received  a  limited  construction,  then  undoubtedly  they  must 

(a)  3  BUgh,  200;  2  B.  &  B.  473. 
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be  so  construed,  and  it  would  be  intended  that  the  donor  of 
the  power  used  the  words  in  that  limited  sense ;  but  such 
will  be  found  not  to  be  the  case  with  reference  to  the  general 
expressions  used  in  this  case. 
vi^Whether,  when  a  latitude  is  left  by  the  terms  of  the  power 

to  ,the  donee,  any  thing  more  is  required  than  the 
*  457  *  exercise  of  his  discretion  honestly  and  without  fraud, 

is  a  question  into  which  I  need  not  inquire.  It  will  be 
sufficient  for  the  present  purpose  to  assume  that  when  there  is 
such  a  latitude  it  must  not  only  be  fairly  and  honestly  exe- 
cuted, but  in  a  reasonable  manner.  Proceeding  upon  that 
assumption,  if  we  apply  these  rules  to  the  words  of  the  power, 
we  find  that  the  testator  has  made  express  conditions  that 
the  lease  should  not  exceed  twenty-one  years ;  that  it  should 
be  in  possession,  and  not  in  reversion ;  that  the  best  improved 
yearly  rent  that  can  be  reasonably  had  shaU  be  reserved  and 
made  payable  during  the  continuance  of  the  term  ;  that  there 
should  be  no  fine  or  income ;  and  that  the  lessee  should  not 
be  made  dispunishable  of  waste  by  express  words,  and  should 
execute  a  coimterpart.  All  these  conditions  must  be  strictly 
complied  with,  for  they  are  expressed,  and  no  latitude  is 
allowed  to  the  donee  of  the  power.  These  have  beei\  com- 
plied with  in  this  case ;  for  the  provision  in  the  lease,  that  the 
tenant  should  have  the  bams,  &o.,  for  the  purpose  of  thrash- 
ing, and  until  the  1st  of  August  after  the  expiration  of  the 
term,  is  by  way  of  covenant  merely,  and  no  question  has  been 
made  on  this  ground  at  your  Lordships'  bar ;  but  the  testator, 
besides  these  conditions,  has  required  that  there  should  be  a 
clause  of  re-entry,  in  that  respect  leaving  a  latitude  to  the 
donee  of  the  power.  There  is  a  clause  of  re-entry  in  the 
lease,  if  the  rent  or  any  part  should  be  unpaid  for  forty-two 
days ;  and  the  only  question  as  to  this  part  of  the  case  is, 
whether  this  clause  is  a  reasonable  clause.  That  it  has  not 
been  unfairlv  inserted  is  clear.  I  think  it  is  a  reasonable 
clause,  sufficient  to  secure  the  due  payment  of  the  rent, 

which  is  the  object  of  its  insertion ;  and  there  is  a 
♦  468   case,  Jonez  v.  Vemet/y  (a)   in  ♦  which  there  was  a 

(a)  WiOes's  Bep.  169. 
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clause  of  re-entry  on  the  rent  being  unpaid  for  the  same 
period  of  time,  to  which  no  objection  was  taken  on  the 
ground  that  it  was  a  non-^complianoe  with  the  terms  of  a  power 
requiring  a  condition  of  re-entry  on  non-payment  of  rent  to 
be  inserted  in  the  lease.  Indeed,  this  objection  was  not  in- 
sisted upon  at  your  Lordships'  bar,  on  the  part  of  the  lessor 
of  the  plaintiff,  though  taken  in  the  Court  below. 

The  principal  ground  of  objection  was  as  to  the  mode  in 
which  the  rent  was  reserved  in  the  lease.  The  lease  was 
executed  on  the  14th  December,  1883,  and  was  to  hold  from 
the  11th  October  then  last,  at  a  rent  payable  half-yearly  on 
the  6th  April  and  11th  October  in  each  year,  except  the  last 
half-year's  rent,  which  was  to  be  paid  on  the  1st  of  August. 
It  was  not  contended  that  the  reservation  of  half  a  year's  rent 
on  the  6th  of  April  was  bad,  though  half  a  year  would  not 
then  have  elapsed,  the  case  of  hherwood  v.  Oldknow  (a)  hav- 
ing settled  that  point;  but  it  was  strongly  urged  that  the 
donee  of  the  power  had  no  right  to  reserve  any  part  of  the 
rent  by  anticipation,  and  that  the  rent  must  be  so  reserved  as 
that  no  part  of  the  estate  belonging  to  the  remainder-man 
could  be  occupied  by  the  lessee  without  paying  for  it,  and 
that  any  other  mode  of  reservation  would  be  an  unreasonable 
execution  of  the  power,  and  therefore  void. 

The  main  question  in  this  case  is,  whether  this  principle  of 
construction  is  correctly  laid  down ;  which  must  depend  upon 
the  authorities  as  to  the  construction  of  similar  powers,  with 
reference  to  the  reservation  of  rent.  In  the  absence  of  all 
authorities  on  this  subject,  I  should  say  that  the  donor 
of  the  power,  *  having  imposed  no  restriction  as  to  the  *  459 
time  of  reservation  for  the  protection  of  the  remainder- 
man, left  the  donee  of  the  power  to  exercise  his  discretion 
therein;  and  if  so,  that  he  might  reserve  it  yearly,  half- 
yearly,  quarterly,  or  oftener,  as  he  thought  proper,  and  pay- 
able at  the  beginning  or  end  of  each  year,  half-year,  or 
quarter ;  an  opinion  which  is  countenanced  by  that  of  Lord 
Holt  and  Mr.  Justice  Powell,  in  Regina  v.  Weston,  (h)  It 
is  not  necessary,  however,  to  go  so  far ;  but,  proceeding  on 

(a)  8  M.  A  Sel.  882.  Qi)  Ld.  Raym.  1108. 
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the  assumption  that  the  reservation,  to  be  good,  must  be  both 
fjEurly  made  and  reasonably  made,  it  is  impossible  to  say  that 
the  reservation  in  this  case  was  a  non-compliance  with  the 
power,  even  supposing  that  the  tenant  for  life  was  bound  to 
look  only  to  the  interest  of  the  remainder'^man.  It  is  true 
that  if  the  tenant  for  life  had  died  in  the  last  year  of  the 
term  between  the  Ist  of  August  and  11th  of  October,  the 
remainder-man  would  have  lost  the  half-year's  rent.  On 
the  other  hand,  if  the  tenant  for  life  died  at  any  other  part 
of  the  term,  which  is  a  much  more  probable  event,  the  re- 
mainder-man woidd,  in  the  first  place,  gain  by  the  earlier 
payment  of  the  last  half-year  (unless,  indeed,  we  are  to  sup- 
pose that  the  rent  would  have  been  a  little  more  if  it  had 
been  made  payable  at  the  end  of  the  half-year,  as  the  times 
of  payment  may  affect  the  amount  of  the  rent  paid)  ;  and,  in 
the  second  place,  he  would  gain  by  having  the  certainty  of 
securing  the  last  half-year's  rent  by  the  crops  and  produce  of 
the  farm  ;  for  if  it  had  been  reserved  payable  on  the  last  day, 
the  tenant  might  have  removed  all  his  crops  and  effects  from 

the  farm  before  the  rent  became  due;  and  as  there 
*  460    would  be  no  *  power  by  law  to  distrain  on  the  crops 

and  effects  so  removed,  he  would  be  left  to  his  personal 
remedy  against  the  lessee.  This  is  the  reason  why  the  last 
half-year's  rent  was  made  payable  before  the  end  of  the  term, 
and  it  is  impossible  to  say  that  it  is  not  a  reasonable  and  even 
wise  provision,  if  the  interests  of  the  remainder-man  alone 
are  to  be  considered.  Can  any  one  say  that  he  would  not 
have  approved  of  such  a  reservation  if  he  had  been  consulted 
by  the  tenant  for  life  when  the  lease  was  prepared  ? 

I  therefore  conclude  that  this  reservation  is  fair  and  reason- 
able, and  therefore  good,  unless  it  could  be  shown  that  that 
principle  is  not  to  be  adopted  in  this  case,  and  that  the  author- 
ities have  established  the  different  rule  of  construction  con- 
tended for ;  that  is,  that  no  reservation  can  be  good  which 
permits  an  occupation  of  any  part  of  the  remainder-man's 
estate,  without  remuneration  to  him ;  treating  the  rent  as  a 
mode  of  payment,  the  purchase-money  of  the  term  from  the 
tenant  for  life  and  the  remainder-man  together,  which  ought, 
it  is  contended,  to  be  paid  in  the  proper  proportions  to  each. 
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Upon  the  principle  of  the  supposed  rule,  strict  justice  could 
not  be  done  to  both  parties  without  reserving  a  rent  payable 
at  the  shortest  intervals  of  time,  nor  to  the  remainder-man 
without  reserving  a  larger  rent  for  the  summer  or  more  pro- 
ductive than  for  the  winter  or  less  productive  half-year,  so 
that  he  may  have  adequate  compensation ;  but  in  truth  no 
such  principle  is  to  be  found  in  any  of  the  decided  cases  on 
which  reliance  was  placed,  whatever  colour  may  be  given  for 
the  argument  in  the  dicta  and  expressions  of  some  of 
the  Judges.  In  Doe  v.  Oiffard^  (a)  where,  *  under  a  *  461 
power  to  lease  reserving  the  best  yearly  rent,  a  lease, 
dated  the  14th  September,  for  twenty-one  years  from  the 
date,  reserving  rent  upon  every  25th  March  and  29th  Sep- 
tember during  the  term,  the  first  payment  to  be  made  on 
25th  March  next,  was  held  void,  —  there  was  half  a  year  for 
which  no  rent  was  reserved  at  all.  Forty-one  half-yearly 
payments  would  be  to  be  made  for  a  twenty-one  years'  lease. 
In  Doe  V.  Morse  (6)  the  power  required  half-yearly  payments, 
and  the  Court  construed  the  power  as  if  it  had  been  by  even 
and  equal  half-yearly  payments,  or  payments  for  even  and 
equal  half-years ;  the  year  to  be,  as  near  as  may  be,  equally 
divided.  The  principle  contended  for,  that  if  any  part  of  the 
estate  of  the  remainder-man  is  to  be  held  under  any  circum- 
stances without  rent,  the  lease  is  necessarily  void,  is  not  the 
ground  of  that  decision.  There  are  some  expressions,  indeed, 
used  by  the  Judges,  particularly  by  Baron  Batley,  which 
give  some  countenance  to  the  argument  in  support  of  that 
doctrine,  but  no  more ;  they  are  unnecessary  to  the  decision 
of  the  case,  on  the  very  ground  on  which  he  puts  it,  and  it 
by  no  means  follows  that  he  would  have  made  use!  of  similar 
observations  in  a  case  where  the  remainder-man  may  have  a 
benefit  by  the  reservation  of  the  rent  before  the  end  of  the 
term ;  and  the  principle  of  decision  laid  down  by  the  learned 
Judge,  and  on  which  he  professes  to  proceed,  is,  after  aU,  that 
the  requisites  of  the  power  must  be  substantially  and  honestly 
complied  with. 

(a)  Cited  in  6  B.  &  Aid.  371. 
(6)  4  Tyrw.  185;  2  Cr.  &  M.  247. 
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As  there  is,  therefore,  no  authority  for  the  position  that,  on 
such  a  reservation  as  this,  a  lease  is  necessarily  void  if  there 

be  any  part  of  the  estate  of  the  remainder-man  which 
*  462    may  be  occupied  without  payment  *  of  rent,  I  am  of 

opinion  that,  as  this  reservation  is  fair  and  reasonable, 
the  lease  is  valid. 

My  brother  Alderson,  who  was  not  in  the  Court  of  Ex- 
chequer when  this  case  was  decided,  but  who  heard  the  argu- 
ment at  your  Lordship's  bar,  desired  me  to  say  that,  at  the 
close  of  the  argument,  he  was  of  opinion  that  this  was  a  due 
execution  of  the  power. 

Lord  Chief  Justice  Tindal.  —  My  Lords,  in  answer  to 
your  Lordships'  question  in  this  case,  I  humbly  offer  as  my 
opinion,  that  the  indenture  of  lease,  as  stated  in  the  special 
verdict,  is  not  a  valid  execution  of  the  power  of  leasing  given 
by  Benoni  Mallett. 

The  power  of  leasing  is  given  with  this  restriction  (amongst 
others),  "  so  as  upon  every  such  lease  there  be  reserved  and 
made  payable  during  the  continuance  thereof,  the  best  im- 
proved yearly  rent;"  and  by  the  reddendum  in  the  lease 
made  under  this  power,  the  yearly  rent  is  made  payable  ^^  by 
equal  half-yearly  payments,  on  the  6th  of  April  and  the  11th 
of  October  in  every  year,  in  equal  portions,  except  the  last 
half-year's  rent,  which  is  hereby  reserved  and  agreed  to  be 
paid  on  the  Ist  day  of  August  next  before  the  determination 
of  the  said  term ; "  and  it  appears  to  me  that  the  reservation  un- 
der which  the  last  half-year's  rent  is  made  payable  two  months 
and  eleven  days  before  the  expiration  of  the  last  half-year,  is 
no  compliance  with  the  terms  of  the  leasing  power,  ^'  that  the 
rent  shall  be  reserved  and  made  payable  during  the  continu- 
ance of  the  term."  The  restrictions  of  the  exercise  of  a 
power  are  imposed  for  the  protection  of  the  remainder-man, 
—  not  of  the  tenant  for  life  ;  and  the  restriction  in  the  lease 
^^  to  a  rent  reserved  and  made  payable  during  the  continu- 
ance of  the  term,"  is  essential  for  the  effectual  prevent- 
*  468  ing  of  the  tenant  for  *  life  from  making  any  portion  of 
the  rent  payable  by  anticipation,  and  appears  to  me  to 
have  been  intended  for  that  very  purpose ;  for  if  the  rent  for 
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any  given  portion  of  the  year  is  made  pajrable  by  the  tenns  of 
the  lease  before  the  expiration  of  such  portion  of  the  year, 
no  part  of  such  rent  can  be  said  to  arise  or  grow,  or  to  be  a 
continuing  rent  during  the  remainder  of  that  portion  of  the 
year  after  such  payment  has  been  actually  made,  and  there  is 
nothing  but  a  dry  occupation  by  the  lessee,  without  rent  for 
the  residue  of  such  portion  of  the  year.  There  is,  therefore, 
as  it  appears  to  me,  in  this  case  a  direct  breach  of  the  leasing 
power ;  a  breach  which  is  in  favour  of  the  tenant  for  life,  and 
consequently  averse  to  the  interests  of  the  remainder-man ; 
for  if  the  tenant  for  life  chances  to  die  after  the  Ist  of  Au- 
gust in  the  last  year,  and  before  the  end  of  the  term,  he  has 
already  received  the  whole  of  that  half-year's  rent;  or,  if 
not,  it  would  go  to  his  executors ;  whereas  the  whole  half- 
year  ought  to  belong  to  and  become  the  property  of  the 
remainder-man,  under  the  usual  foim  of  reservation ;  and 
although  it  is  said  the  reservation  of  the  last  half-year's  rent 
before  the  last  day  of  the  term  is  equally  beneficial  to  the 
remainder-man  and  the  tenant  for  life,  inasmuch  as  it  gives 
the  remainder-man  a  power  of  distraining  for  the  rent,  which 
he  could  not  do  after  the  expiration  of  the  term,  yet  this  is 
but  a  small  benefit  to  the  remainder-man,  who  would  have  all 
his  remedies  against  the  lessee  for  the  last  half-year's  rent, 
except  that  by  distress,  if  the  rent  be  made  payable  in  the 
ordinary  form  on  the  last  day ;  whereas  he  incurs  the  cer- 
tain loss  of  the  whole  half-year's  rent,  if  the  tenant  for  life 
dies  as  above  supposed ;  and  I  would  cite  the  words  of 
Mr.  Baron  *Bayley  in  Doe  v.  Morse  (a),  —  which  •464 
case  appears  to  me  to  agree  in  point  with  the  present : 
^^  It  is  said  that  these  reservations  may  turn  out  for  the  benefit 
of  the  remainder-man ;  but  the  language  of  the  power  is  to 
be  regarded,  and  the  tenant  for  life  is  not  to  throw  on  the 
remainder-man,  without  his  sanction,  the  uncertainty  of  the 
chances  which  may  turn  out  to  his  prejudice."  It  is  obvious 
that  under  this  mode  of  reservation,  the  lessee  might  occupy 
after  the  death  of  the  tenant  for  life,  without  pa3ring  any  rent 

(o)  4  Tyrw.  189;  2  Cr.  &  M.  247. 
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to  the  remainder-man,  which  never  could  have  been  intended 
by  the  donor  of  the  power  to  lease. 

And  if  such  exercise  of  the  power  be,  as  I  conceive  it  is, 
against  the  meaning  of  the  power  itself,  so  also  the  weight  of 
the  authorities  is  against  holding  this  to  be  a  good  execution 
of  the  leasing  power.  The  case  of  Isherwood  v.  Oldknow^  (a) 
which  was  relied  upon  in  support  of  the  validity  of  the  execu- 
tion of  this  power,  does  not,  when  considered,  show  it  to  be 
good.  It  is  true,  the  objection  to  the  lease  under  a  similar 
power  with  the  present,  was  in  that  case,  that  it  reserved 
the  first  half-year's  rent  on  the  11th  of  November,  whilst  the 
lease  itself  was  only  dated  on  the  15th  of  October,  and  the 
lease  was,  notwithstanding,  held  good,  but  all  the  Judges 
rested  their  opinion  on  the  ground  that  it  appeared  on  the 
record  that  the  first  half-year's  rent  was  reserved,  not  by  way 
of  anticipation  of  the  rent  under  that  lease,  but  for  the  bygone 
occupation  of  the  premises  by  the  same  tenant  before  the  com- 
mencement of  the  lease ;  not  for  the  occupation  under  the 
lease ;  so  that,  as  they  said,  there  was  no  fraud  on  the 
*  465  power.  The  case  of  Doe  v.  *  Morse  cannot  be  distin- 
guished in  principle  from  the  present,  and  appears  to 
me  to  be  an  authority  against  the  validity  of  the  lease  now 
under  consideration.  That  lease  was  held  bad,  because  the 
power  directed  the  rent  to  be  reserved  payable  half-yearly, 
and  the  lease  reserved  the  rent  payable  at  intervals  which 
did  not  correspond  with  the  usual  half-yearly  days  for  pay- 
ment of  rent.  Every  observation  made  by  Mr.  Baron  Batlet 
shows  strongly  what  his  opinion  would  have  been  on  the 
present  case,  besides  the  observation  to  which  I  have  already 
referred.  "  The  tenant  ifor  life,'*  he  observes,  "  gets  a  year's 
rent  for  less  than  nine  months'  occupation.  That  may  be  for 
his  own  benefit,  but  by  it  he  deprives  the  remainder-man  of 
some  of  the  chances  he  might  have  had  of  receiving  a  portion 
of  the  rent,  had  it  been  made  payable  at  the  end  of  the  year." 
The  case  of  Doe  v.  Wilson  (()  is  no  authority  in  support  of 
the  validity  of  the  execution  of  the  power  now  under  consid- 

(a)  8  M.  &  SeL  dS2.  (h)  6  B.  &  Aid.  363. 
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eration ;  for  although  one  objection  there  taken  was,  that  the 
rent  reserved  was  made  payable  at  an  earlier  day  than  it 
would  have  been  payable  if  made  payable  at  the  end  of  each 
year,  yet  that  reservation  was  held  good  solely  by  referring 
to  former  leases  of  the  same  premises,  in  which  it  had  been 
made  payable  on  the  same  days ;  so  that  the  Court  held  the 
usual  and  accustomed  rent  to  have  been  reserved,  payable  in 
the  usual  and  accustomed  manner;  whereas  in  the  present 
case  there  was  no  evidence  whatever,  either  of  the  terms  of 
former  leases,  or  of  the  present  mode  of  reservation  of  the 
last  half-year's  rent,  being  agreeable  to  the  custom  observed 
in  that  part  of  the  country  where  the  lands  lie,  even 
if  such  evidence  would  have  *  been  admissible.  And  *  466 
as  to  the  dictum  of  Mr.  Justice  Powell  in  Regina  v. 
Weston  (a),  (to  which  it  is  said  by  the  reporter  that  Holt, 
C.  J.  agreed),  viz.  ^^that  if  a  man  had  a  power  to  make 
leases,  resei*ving  the  ancient  rent  annually,  yet  if  it  were 
reserved  upon  a  day  before  the  year  was  out,  as  if  the  year 
ended  at  Christmas  and  it  was  reserved  at  Michaelmas,  it 
would  be  well,  pursuant  to  the  power ;  "  I  think  it  improper 
to  give  to  this  dictum^  which  was  merely  used  as  an  illustra- 
tion, the  force  of  a  well-considered  decision.  It  was  quite 
uncalled  for ;  no  argument  heard  upon  it ;  no  authority  cited 
in  its  support. 

Upon  the  whole,  therefore,  I  think  the  weight  of  the  au- 
thorities agrees  with  the  reasonable  interpretation  of  the 
terms  of  the  will  creating  the  power,  in  support  of  the  opin- 
ion which  I  offer  to  your  Lordships,  that  the  lease  is  not  a 
valid  execution  of  the  power. 

August  18. 

The  Lord  Chancellor.  —  The  question  in  this  case  is, 
whether  the  lease,  as  stated  in  the  special  verdict,  was  a 
valid  execution  of  the  leasing  power  given  by  the  will  of 
Benoni  Mallett.  It  was  one  of  the  restrictions  upon  the 
power,  that  upon  every  lease  there  should  be  reserved  and 
made  payable  during  the  continuance  thereof,  the  best  im- 

(a)  Ld.  Baym.  1189. 
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proved  yearly  rent  that  could  be  reasonably  had  for  the  same, 
without  taking  any  sum  of  money  by  way  of  fine  or  income 
for  or  in  respect  of  such  lease.  The  lease  was  made  on  the 
14th  of  December,  1833,  for  twenty-one  years  from  the  11th 
of  October  preceding,  at  the  yearly  rent  of  903i.,  payable  by 
equal  half-yearly  payments  ;  viz.,  on  the  6th  of  April 

♦  467    and  the  11th  of  October,  in  every  year,  *  in  equal  por- 

tions, except  the  last  half-year's  rent,  which  was  thereby 
reserved  and  agreed  to  be  paid  on  the  1st  of  August  next 
before  the  end  of  the  term.  It  is  admitted  that  the  power 
was  well  executed,  if  the  last  half-year's  rent  might,  consist- 
ently with  the  restrictions  on  the  power,  be  made  payable  on 
the  1st  of  August. 

The  power  requires  a  yearly  rent  to  be  reserved.  It  is 
clear  that,  under  and  consistently  with  this  power,  which 
says  nothing  as  to  the  time  of  payment,  the  yearly  rent  might 
have  been  reserved  and  made  payable  yearly,  half-yearly, 
or  quarterly ;  and  I  agree  with  what  was  said  by  one  of  the 
learned  Judges,  that  it  follows  as  a  consequence  that  a  yearly 
rent  means  a  rent  payable  within  each  year,  not  payable 
merely  at  the  end  of  the  year ;  and  the  reservation,  therefore, 
in  the  last  year,  of  the  rent  on  the  1st  of  August,  if  made 
bond  fde^  which  is  not  controverted  in  the  present  instance, 
was  within  and  a  due  execution  of  the  power.  But  it  has 
been  contended,  that  as  the  yearly  rent  was  to  be  reserved 
and  made  payable  during  the  continuance  of  the  term,  and  as 
the  last  payment  was,  by  the  provision  in  the  lease,  to  be 
made  on  the  Ist  of  August,  upwards  of  two  months  before 
its  expiration,  it  was  not  payable  during  the  continuance, 
that  is,  the  whole  continuance  of  the  lease,  and  so  was  at 
variance  with  the  power.  But  this  depends  upon  what  is 
meant  by  a  yearly  rent  reserved  and  made  pa3rable  during 
the  continuance  of  the  lease.  These  words,  I  think,  obvi- 
ously impoit  nothing  more  than  this,  that  in  every  year,  as 
long  as  the  lease  shall  endure,  a  yearly  rent  shall  be  reserved 
and  made  payable.     If  this  be  the  true  interpretation  of  the 

power,  it  is  clear  there  has  been  no  infringement  of  the 

*  468   restriction.    The  evident  motive  for  fixing  *  upon  a  day 

for  payment,  before  the  last  day  of  the  term,  was  to 
[3&8] 


RUTLAND  V.   WYTHE.  •  468 

ensure  the  right  of  distress  for  the  benefit  of  the  person, 
whoever  he  might  be,  that  should  at  that  period  be  entitled 
to  the  rent. 

The  opinion  of  Justice  Powell,  in  Regina  v.  TT^^ton,  though 
mentioned  merely  by  way  of  illustration,  and  in  which  Chief 
Justice  Holt  concurred,  is  entitled  to  much  attention.  It  is 
expressly  in  point,  and  coincides  with  the  view  I  have  taken 
of  this  question.  On  these  grounds,  therefore,  I  recommend 
to  your  Lordships  to  reverse  Uie  judgment  of  the  Coui*t  of 
Exchequer  Chamber. 

Lord  Brougham.  —  In  this  case  I  had  not  an  opportunity 
of  doing  more  than  considering  the  opinions  of  the  learned 
Judges,  with  the  majority  of  whom,  as  at  present  advised,  I 
concur ;  but  not  having  heard  the  whole  of  the  arguments, 
having  been  obliged  to  be  at  the  judicial  committee  of  the 
privy  council,  I  shall  do  no  more  than  say  that  I  entirely 
agree  in  the  view  taken  of  this  case  by  my  noble  and  learned 
friend. 

Lord  Campbell.  —  I  was  present  during  the  whole  of  the 
argument,  and,  as  my  duty  required,  very  attentively  listened 
to  what  was  urged  on  both  sides,  and  I  have  since  most 
carefully  perused  the  opini(ms  of  the  learned  Judges,  and 
have  arrived  at  the  same  conclusion  with  my  noble  and 
learned  friend,  that  the  judgment  of  the  Exchequer  Cham- 
ber ought  to  be  reversed.  I  entirely  approve  of  the  judgment 
of  the  Court  in  which  the  action  was  brought.  It  seems  to 
me  that  the  meaning  of  the  condition  imposed  by  this  leasing 
power  was  merely  that  the  rent  should  be  reserved  in 
respect  of  the  whole  of  the  *  term,  and  should  be  pay-  *  469 
able  during  that  term ;  and  if  those  two  requisites 
were  observed,  there  was  nothing  unreasonable  in  the  mode 
in  which  the  power  was  exercised  with  a  view  to  the  benefit 
of  the  estate,  and  the  lease  would  be  valid.  Now  it  is  clear 
that  a  rent  was  reserved  in  respect  of  the  whole  term; 
because,  although  the  last  half-year*s  rent  was  to  be  paid  on 
the  1st  of  August,  it  was  with  reference  to  the  period  at 
which  the  term  ended.    It  was  payable  within  the  term, 
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because  it  was  payable  on  the  1st  of  August,  a  day  prior  to 
the  expiration  of  the  term.  Then  was  not  it  a  reasonable 
execution  of  the  power  ? 

A  question  was  put  to  the  counsel  at  the  bar,  whether,  if 
the  rent  had  been  reserved  on  the  first  day  of  every  year,  that 
would  have  been  a  good  execution  of  the  power.  That  might 
be  very  doubtful ;  because  it  is  quite  clear  that  if  such  a  con- 
dition were  imposed  upon  the  tenant,  he  would  not  give  by 
any  means  so  good  a  rent  as  he  would  if  allowed  to  occupy 
for  the  year,  and  to  cultivate  the  farm,  and  to  receive  the 
profits  of  the  farm  six  months  before  any  rent  was  payable ; 
and  I  do  not  know  whether  that  would  be  at  all  consistent 
with  the  good  management  of  the  estate :  I  think,  on  that 
ground,  that  to  have  made  the  rent  payable  on  the  first  day 
of  the  year  would  not  have  been  a  reasonable  reservation. 
But  when  you  see  that  every  half-year's  rent  was  made  pay- 
able at  the  expiration  of  the  half-year,  until  we  come  to  the 
last  half-year's  rent,  and  that  that  was  reserved  payable  on 
the  1st  of  August,  for  the  reason  that  there  might  be  a  dis- 
tress when  the  crops  were  on  the  ground,  so  a^  to  enforce  the 
payment,  it  was  clearly  for  the  benefit  of  the  estate ;  and 
whether  the  tenant  for  life  or  the  remainder-man  might  take 

advantage  of  it,  it  seems  to  me  an  entire  compliance 
*  470    *  with  the  power  of  leasing  contained  in  the  wiU. 

There  is  no  reason  to  suppose  that  the  testator  looked 
peculiarly  to  the  benefit  either  of  the  tenant  for  life  or  of  the 
remainder-man  ;  his  anxiety  was,  that  a  lease  should  be  exe- 
cuted which  should  be  consistent  with  a  reasonable  manage- 
ment of  the  estate,  and  for  the  benefit  of  the  person  who  was 
in  the  occupation  of  the  estate,  whoever  he  might  be.  There 
was  here  just  as  good  a  chance  that  it  might  be  for  the  benefit 
of  the  remainder-man  as  for  the  benefit  of  the  tenant  for  life. 
Therefore,  upon  reason  and  upon  principle,  I  have  no  doubt 
that  the  power  was  well  executed. 

I  am  happy  to  think,  that  although  there  was  a  dictum  of 
Mr.  Justice  Bayley  referred  to,  which  is  not  very  express  or 
directly  in  point,  and  which  may  be  explained  away  ;  yet,  on 
the  other  hand,  —  I  am  sure  I  speak  with  the  most  sincere 
respect  for  Mr.  Justice  Bayley,  —  if  I  am  to  weigh  his  au- 
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thority  against  that  of  Mr.  Justice  Powell,  confirmed  by 
Lord  Holt,  I  must  say  that  his  authority  does  not  amount  to 
an  equipoise  ;  and  then  if  we  look  at  principle,  I  think  upon 
principle  it  seems  to  me,  with  great  respect  for  the  opinion  of 
the  dissenting  Judges,  that  this  was  clearly  a  good  execution 
of  the  power  of  leasing. 

It  was  then  ordered  and  adjudged  by  the  Lords,  &c.,  that 
the  judgment  given  in  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Exchequer,  be  re- 
versed: and  it  was  further  ordered  and  adjudged  that  the 
original  judgment  of  the  Court  of  Exchequer  be  afiSrmed. 
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1842. 

♦ 

John  Robson  and  Catherine  his  Wife,  and  |  j      ,, 

John  Ainsley  and  Isabella  his  Wife  .    .  i 
Heb  Majesty's  Attorney-General     .    .    .    Eespondent. 

Residuary  Fund.     MigJU  of  the  Crown,    Issue ;  new  Trial, 

Evidence,    Pedigree, 

The  residuary  estate  of  a  testator,  who  died  in  1785,  was  paid  into  the 
exchequer  in  1794,  under  a  decree  in  an  administration  suit,  establish- 
ing the  right  of  the  Crown  thereto,  for  want  of  heirs  or  next  of  kin 
of  the  testator.  Parties  claiming  title  to  the  fund  in  both  characters 
in  1825  were  permitted  to  go  before  the  Master,  for  the  purpose  of 
making  out  their  claim.  In  support  of  their  title  they  produced  a  nar- 
rative in  the  handwriting  of  J.  T.  (found  in  his  repositories  at  his 
death  in  1792,  not  made  public  in  his  lifetime),  containing  a  gene- 
alogical account  of  his  family,  of  which  it  represented  the  testator 
to  have  been  a  member  ;  it  purported  to  be  founded  chiefly  on  hear- 
say, and  not  to  be  perfect,  and  it  was  erroneous  in  many  particu- 
lars. The  testator,  in  his  will,  declared  that  he  had  no  living  relation, 
and  that  J.  T. ,  to  whom  he  left  a  legacy,  was  not  a  relation.  The 
narrative  was  admitted  in  evidence  upon  the  trial  of  an  issue,  directed 
by  the  Court  of  Chancery,  to  ascertain  whether  the  claimants  were 
VOL.  X.  26  [  401  J 


*471  GASES  IN  THE  HOUSE  OF  LORDS. 

next  of  kin  of  the  testator.  The  verdict  being  against  them,  the  Court 
refused  a  new  trial. 

The  House  of  Lords  affirmed  that  judgment,  and  disposed  of  the  claim- 
ants' case  on  the  merits,  on  the  ground  that  they  had  no  material  new 
evidence  to  give,  and  that  the  narrative,  taken  in  conjunction  with  the 
testator's  will,  negatived  their  title. 

Quasrej  whether  the  narrative  was  legally  admissible  in  evidence  in  Courts 
of  Equity.  • 

Semble,  the  Courts  lean  strongly  towards  applications  for  further  in- 
vestigation in  cases  in  which  property  falls  to  the  Crown  ;  as  that 
generally  happens  not  from  want  of  next  of  kin,  but  from  failure  of 
legal  evidence  of  their  title. 

June  27;  July  4,  1842.    August  18,  1843. 

Samuel  Troutback,  a  merchant,  residing  at  Madras,  in  the 
East  Indies,  being  entitled  to  some  real  estate  there,  and  to 
a  large  personal  estate,  made  his  will,  dated  the  21st 
*  472  of  July,  1780;  and  thereby  —  after  ♦  reciting,  "as  I 
have  no  relation  or  kindred  alive,  to  my  knowledge  or 
belief,  having  outlived  them  all,  my  son  George  and  my  late 
dear  beloved  wife  being  the  last  deceased  "  —  he  bequeathed 
the  sum  of  five  gold  star  pagodas  to  every  person  demanding 
in  person  the  same,  at  Fort  St.  George,  Madras,  of  his  trus- 
tees, within  the  space  of  three  years  after  his  decease,  and 
who  should  by  proper  vouchers  and  certificates  prove  them- 
selves to  be  lawful  sons  of  any  person  sumamed  Troutback, 
and  born  natives  of  England,  but  not  otherwise.  He  also 
gave  unto  Mr.  John  Troutbeck,  surgeon,  late  of  the  ship 
Speke,  in  the  East  India  Company's  service,  the  sum  of  five 
gold  star  pagodas,  provided  he  demanded  the  same  of  his 
trustees,  at  Fort  St.  George,  in  person,  within  three  years 
after  the  testator's  decease,  and  not  otherwise,  as  a  person 
nearly  of  the  same  name  with  Troutback,  though  he  solemnly 
believed  and  declared  that  the  said  John  Troutbeck  was  not 
in  any  way  related  to  him,  or  of  the  same  family  and  kindred 
with  him,  and  he  disclaimed  all  relationship  with  him.  The 
will  then,  after  some  directions  as  to  the  emancipation  of  the 
testator's  slaves,  proceeded  as  follows :  — 

"  Whereas  it  is  natural  for  all  men  to  have  a  regard  for 
their  native  place  and  where  the  seeds  of  their  education 
were  first  planted  and  imbibed,  and  more  especially  when 
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they  have  no  kindred  or  relations  alive  or  in  being,  which  is 
the  ease  with  me,  who  came  on  shore  naked  and  shipwreckt, 
in  India,  at  same  time  I  lost  my  only  brother,  who  was 
drowned  ;  but  it  having  pleased  God  to  cloath  me  and  pros- 
per my  honest  endeavours,  and  to  raise  me  in  the  East  Indies, 
I  do  therefore  order,  direct,  and  bequeath  all  and  every  my  real 
and  personal  estate  "  (subject  always  to  all  legacies 
bequeathed  by  the  said  wiU)  "  in  the  *  following  man-  *  473 
ner :  to  wit,  it  being  my  real  intention  to  make  the 
under-mentioned  additional  poor  orphan  foundation  or  charity 
school  in  St.  John  parish,  in  Wapping,  near  the  Tower  of 
London,  &c.,  my  principal  legatee,  under  the  direction  of 
trustees  and  overseers  hereafter  named,  only  on  the  following 
terms  and  conditions :  I  do  give  and  bequeath  a  sum,  not 
exceeding  the  sum  of  20002;  sterling,  to  erect  and  build 
either  an  additional  wing  or  a  separate  new  building  adjoin- 
ing or  near  the  public  charity-school  built  and  standing  near 
St.  John's  Chapel,  in  Wapping,  &c.,  being  the  school  where 
I  got  my  first  education,  but  not  boarded  at,  in  the  years 
1706-7  and  8,  and  during  the  tutorship  of  my  godfather,  the 
late  Samuel  Jefferies,  gentleman,  the  head  schoolmaster; 
which  said  intended  new  building  shall  be  named  and  called 
*  Troutback's  Poor  Orphan  Hospital  or  Bluecoat  School,'  for 
ever,  and  used  and  employed  as  a  public  charity-school  for 
the  benefit  of  poor  boys,  orphans  or  poor  widows'  sons  in 
particular ;  and  in  default  of  such  poor  boys,  orphans  or  poor 
widows'  sons,  bom  in  that  parish  of  St.  John's,  Wapping, 
and  above  the  age  of  six  years  and  within  the  age  of  eight 
years,  the  said  Poor  Orphan  Hospital  and  Bluecoat  School 
shall  be  for  the  use  and  benefit  of  poor  tradesmen  or  other 
decayed  and  poor  inhabitants'  sons,  who  have  resided  in  St. 
John's,  Wapping,  parish,  upwards  of  seven  years,  and  whose 
sons  are  within  the  age  of  eight  years  and  above  the  age  of 
six  years;  all  the  poor  boys  entitled  to  the  benefit  of  the 
charity  to  be  called  *  Troutback's  Orphan  Scholars  and  Hos- 
pital Boys.' " 

The  will  then  proceeded  to  give  particular  directions  —  all 
benevolent  and  wise  —  as  to  the  mode  in  which  the 
hospital  and  school  should  be  carried  on,  *  and  the    *  474 
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eventual  apprenticing  of  such  of  the  boys  as  should  be 
selected  for  that  purpose  into  the  sea  or  pilot  service  of 
the  East  India  Company,  —  under  whose  protection  "Provi- 
dence has  prospered  my  honest  endeavours  in  the  East 
Indies,  during  my  residence  there  now  near  sixty  years." 
Among  the  clauses  which  concerned  the  arrangements  of  the 
school,  there  was  a  gift  of  a  sum,  not  exceeding  700^.,  for  the 
purchasing,  erecting,  and  building  an  organ  and  gallery  in 
St.  John's  Chapel,  in  Wapping,  adjacent  to  the  intended 
hospital,  on  the  front  of  which  organ  the  following  words 
were  to  be  cut  and  gilt :  "  The  gift  of  Samuel  Troutback, 
merchant,  born  in  this  parish,  Anno  Domini  1700."  For 
the  purpose  of  carrying  into  effect  the  directions  of  his 
will  with  regard  to  the  proposed  foundation,  the  testator 
nominated  and  appointed  a  numerous  committee  of  trus- 
tees, guardians,  and  overseers,  who,  with  his  executors  in 
England,  were  to  see  his  will  performed ;  thirteen  of  whom, 
or  more,  were  thereby  authorized  and  ordained  to  form 
themselves  into  a  committee,  and  to  incorporate  themselves 
and  their  successors  for  ever,  by  the  name  of  '*  The  trus- 
tees, guardians,  and  overseers  of  Troutback's  Orphan  Hos- 
pital, Wapping,"  with  powers  to  purchase  land  in  England, 
to  sue  and  be  sued,  and  with  other  powers  of  a  similar 
nature.  The  will  also  appointed  Thomas  Felling,  the  Hon. 
Edward  Monckton,  and  two  other  persons,  during  the  time 
they  should  remain  in  the  East  Indies  only,  trustees,  guar- 
dians, and  administrators  of  all  the  testator's  estate.  There 
was  no  express  gift  of  his  residuary  property,  real  or  peiv 
sonal. 

The  testator,  by  an  undated  codicil,  appointed  George  Lord 

Macartney,  the  Hon.  Edward  Monckton,  Edward  Cots- 
•  475   ford,  Esq.,   Claude  Russell,  Esq.,  Thomas  *  Felling, 

Esq.,  and  the  Governor  of  Madras  for  the  time  being, 
executors  of  his  will.  By  the  codicil  also  he  gave  several 
legacies,  but  not  of  large  amount,  and  he  did  not  in  any  de- 
gree vary  the  directions  contained  in  the  will  as  to  the  foun- 
dation and  management  of  the  hospital  and  school,  or  make 
any  disposition  of  his  residuary  property. 

The  said  Samuel  Troutback  died  in  India  in  July,  1785, 
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and  his  will  and  codicil  were  on  the  7th  of  October  in  the 
same  year  proved  by  Thomas  Felling,  one  of  the  executors, 
in  the  Mayor's  Court  at  Madras.  In  May,  1788,  the  Hon. 
Edw.  Monckton  and  Edw.  Cotsford,  Esq.,  two  of  the  execu- 
tors named  in  the  will  and  codicil,  proved  those  instruments 
in  the  Prerogative  Court  of  Canterbury :  and  in  1792,  they 
and  others  of  the  trustees  named  in  the  will  filed  a  bill  in 
the  Court  of  Chancery  in  England,  for  the  purpose  of  carry- 
ing into  execution  the  trusts  thereof,  under  the  direction  of 
the  Court.  The  defendants  to  the  bill  were  his  Majesty's 
Attorney-General,,  the  Rev.  Dr.  Francis  Willis,  rector  of 
the  parish  of  St.  John's,  Wapping,  and  the  then  Earl  of 
Seffcon. 

By  the  decree  made  on  the  hearing  of  the  cause,  on  the 
18th  of  November,  1794,  it  was  referred  to  the  Master  to  take 
accounts  of  the  real  and  personal  estate  of  the  testator,  and 
of  his  debts,  funeral  expenses,  and  legacies,  other  than  the 
charitable  legacies  in  the  will  mentioned ;  and  it  was  ordered 
that  the  personal  estate  should  be  applied  in  payment  of  the 
debts  and  legacies  except  as  aforesaid,  and  as  to  the  clear 
residue  of  the  personal  estate,  that  such  parts  thereof  as  were 
then  invested  in  government  securities  should  be  transferred 
to  the  accountant-general  of  the  Court ;  and  that  such 
parts  *  thereof  as  were  not  then  invested  should  be  *476 
paid  into  the  bank,  and  laid  out  in  the  purchase  of 
bank  8  per  cent  annuities,  in  the  name  of  the  accountant- 
general,  in  trust  in  the  cause.  And  it  was  further  ordered 
that  the  Master  should  inquire  who  was  the  heir-at-law  and 
next  of  kin  of  the  testator;  and  in  order  thereto  should 
cause  advertisements  to  be  published  in  the  London  Gazette 
and  public  papers  as  he  should  think  fit,  &c. 

The  Master  by  his  report,  dated  the  29th  of  July,  1813, 
found  that  the  testator's  whole  estate  and  property  was  in 
the  East  Indies ;  and  that  Mr.  Felling,  the  executor  residing 
at  Madras,  entered  into  possession  thereof,  and  remitted  to 
the  plaintifib,  Monckton  and  Cotsford,  bills  on  the  East  India 
Company,  on  account  of  the  moneys  received  by  him ;  and 
that  after  paying  expenses  and  certain  legacies,  the  moneys 
paid  into  the  bank  by  Monckton  and  Cotsford  had  been  laid 
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out  in  bank  3  per  cent  annuitiesi  in  the  name  of  the  acconnt- 
ant-general,  in  whose  name  there  was  then  standing  on  the 
credit  of  the  cause,  in  that  stock,  the  sum  of  111,264Z.  2$.  Id.^ 
part  of  which  arose  from  the  testator's  real  estate.  And  the 
Master  certified  that  no  person  had  come  in  before  him  to 
prove  any  debt  or  claim  any  legacy ;  and  that  a  claim  had 
been  brought  in  before  him  by  one  Skeene,  in  right  of  his 
wife,  as  next  of  kin  of  the  testator,  but  not  being  supported 
by  evidence,  the  Master  did  not  allow  it ;  and  no  claim  had 
been  brought  before  him  as  to  the  testator's  heir-at-law. 

The  report  was  confirmed  absolutely.  .  In  July,  1814,  the 
cause  came  on  for  farther  directions ;  and  by  the  decree  then 
made,  it  was  declared  that  the  charitable  devises  and  bequests 
for  the  charitable  purposes  in  the  will  contained  were 
*  477  void  :  and  it  was  ordered  *  that  the  Master  should  ap- 
point a  proper  person  to  get  in  the  outstanding  per- 
sonal estate  of  the  testator  in  the  East  Indies,  and  to  receive 
the  rents  and  profits  of  his  real  estates,  with  consequential 
directions.  And  it  was  further  declared,  that  there  not  ap- 
pearing to  be  any  heir-at-law  or  next  of  kin  of  the  testator, 
his  real  and  personal  estate  became  vested  in  his  Majesty. 

In  pursuance  of  an  order  made  by  the  Master  of  the  Rolls, 
in  November,  1815,  the  sums  of  139,4382.  4«.  4(2.  3  per  cent 
bank  annuities,  standing  in  the  name  of  the  accountant-gen- 
eral in  trust  in  the  cause,  and  87642. 14«.  cash,  the  amount  of 
two  half-yearly  dividends  on  the  stock,  were  transferred  and 
paid  to  Messrs.  George  Harrison,  assistant-secretary  to  his 
Majesty's  treasury,  and  Henry  Charles  Litchfield,  on  behalf 
of  his  Majesty ;  and  the  stock  was  soon  after  sold,  and  the 
produce,  together  with  the  cash  balance  of  37642. 14«.,  paid 
into  his  Majesty's  treasury.  Those  sums  still  remain  in  the 
treasury,  and  subject  to  the  control  of  her  Majesty. 

In  June,  1825,  a  petition  was  presented  to  the  Master  of 
the  Rolls  by  the  appellants  and  George  Cawthom  (since 
deceased),  which,  after  stating  the  matters  already  men- 
tioned, and  tracing  their  alleged  relation  to  the  testator  as 
herein  after  stated,  prayed  that  it  might  be  referred  to  the 
Master  to  inquire  and  state  to  the  Court  who  were  or  was 
the  testator's  next  of  kin  and  heirs  or  heir  at  law  at  the  time 
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of  his  death  and  at  the  present  time.  The  Attorney-General 
having,  on  the  part  of  the  Crown,  consented  to  the  prayer  of 
that  petition,  an  order  was  made  by  which  it  was  referred  to 
the  Master  to  make  the  inquiries  so  prayed  for. 

A  state  of  facts  and  pedigree  were  carried  in  by  the  peti- 
tioners before  the  Master,  stating  that  G.  Cawthorn 
*  and  the  appellants,  Mrs.  Robson  and  Mrs.  Ainsley,  *  478 
were  the  only  surviving  children  of  Barbara  Cawthorn, 
and  that  she  and  her  sister  Catherine  Troutbeck  (both  then 
deceased)  were  the  only  surviving  cousins-german  of  the  said 
testator,  and  his  sole  next  of  kin  at  the  time  of  his  death : 
and  in  support  of  such  claim,  they  stated  that  Ralph  Trout- 
beck,  who  was  married  at  Bowness  in  Cumberland,  in  1670, 
was  the  grandfather  of  the  testator;  and  that  he  (Ralph 
Troutbeck)  soon  after  his  marriage  went  to  Ireland,  and  had 
six  children ;  viz.,  Benjamin,  Samuel,  George,  Mary,  Barbara, 
and  Elizabeth  ;  that  Benjamin  and  Samuel,  two  of  the  sons, 
were  mariners,  and,  when  in  England,  principally  resided 
in  Wapping ;  that  George,  the  other  son,  and  the  three 
daughters  went  to  reside  at  or  in  the  neighbourhood  of 
Bowness;  that  George  afterwards  removed  to  Riding,  in 
Northumberland;  and  that  Mary,  Barbara,  and  Elizabeth, 
respectively,  died  without  issue ;  that  Benjamin  died  in  1617, 
having  had  three  sons,  Gabriel,  Hastings,  and  Benjamin,  all 
of  whom  were  baptized  in  the  parish  of  St.  John,  Wapping ; 
that  Hastings  died  under  five,  and  Gabriel  under  thirteen, 
years  of  age ;  and  as  no  trace  could  be  found  of  Benjamin 
after  the  entry  of  his  baptism,  it  was  presumed  that  he  also 
died  without  issue ;  that  Samuel,  the  other  son  of  the  said 
Ralph  Troutbeck,  died  long  since,  having  had  two  sons,  the 
testator,  who  was  bom  in  March,  1700,  and  baptized  in  the 
parish  of  St.  John,  Wapping,  the  Ist  of  May,  1708,  and  Ben- 
jamin Troutbeck,  who  was  drowned,  and  died  without  issue 
in  1721 ;  that  the  testator  died  in  1785,  a  widower,  and  with- 
out leaving  any  issue  him  surviving ;  that  the  said  George 
Troutbeck,  the  remaining  son  of  Ralph,  died  in  1763,  having 
had  ten  children;  viz.,  Robert,  Ralph,  Jane,  George, 
John,  another  George,  and  William  (all  of  *whom  ♦479 
died  without  issue  in  the  lifetime  of  the  testator), 
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Isabel,  wife  of  William  Cranston  (who  died  in  the  lifetime  of 
the  testator,  leaving  issue  one  child,  namely,  Catherine  Wil- 
kinson, widow),  and  the  said  Catherine  Troutbeck,  and  Bar- 
bara, the  wife  of  William  Cawthom,  who  alone  survived  the 
testator,  and  being  his  sole  surviving  cousins-german,  were 
his  sole  next  of  kin,  and  also  his  coheirs-at-law  at  the  time  of 
his  death ;  that  Catherine  Troutbeck  died  in  1800,  without 
having  been  married,  leaving  the  said  Catherine  Wilkinson 
and  Barbara  Cawthom  her  coheirs-at-law,  and  Barbara  Caw- 
thorn  her  sole  next  of  kin  ;  that  Barbara  Cawthorn  died  in 
1806,  leaving  William  Cawthorn,  her  eldest  son  and  heir-at- 
law,  and  the  said  G.  Cawthorn,  and  the  appellants  Mrs. 
Robson  and  Mrs.  Ainsley,  her  only  other  children  ;  that  W. 
Cawthorn  died  in  1807,  leaving  the  said  G.  Cawthorn,  his 
brother  and  heir-at-law ;  that  G.  Cawthom,  together  with 
his  said  sisters,  had  obtained  letters  of  administration  of  the 
estate  of  their  mother,  Barbara  Cawthom,  and  were  then  her 
legal  personal  representatives;  and  that  G.  Cawthorn  and 
Catherine  Wilkinson  were  then  the  coheirs-at-law  of  the 
testator.  The  state  of  facts  then  detailed  the  nature  of  the 
proofs  to  be  adduced  in  support  of  the  above  statement  of 
pedigree. 

Among  the  proofs  produced  to  the  Master  —  consisting  of 
numerous  registries  of  births,  marriages,  and  deaths,  with 
affidavits  verifying  them,  wills,  and  other  documents  —  was 
a  narrative  written  in  the  year  1781,  by  Mr.  John  Troutbeck 
(already  mentioned  as  a  legatee  in  the  will  of  Mr.  Samuel 
Troutback),  purporting  to  contain  a  history  of  the  narrator's 
family,  and  noticing  the  said  testator  as  one  of  the  members 
thereof.  The  material  facts  of  this  narrative  are  stated 
*  480  in  the  *  Master's  report,  (a)  which  here  follows,  with 
his  reasons  for  not  admitting  it  in  evidence. 

The  Master  made  his  report  the  23d  of  June,  1827 ;  and 
after  therein  specifying  the  various  pieces  of  evidence  (in- 
cluding the  said  narrative)  laid  before  him  in  support  of  the 
claim  and  pedigree  as  before  detailed,  on  which  the  claimants 
relied,  proceeded  to  state  the  conclusions  to  which  he  had 

id)  They  are  more  largely  stated,  2  Ross.  &  M.  150  et  seq. 
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come,  to  the  following  effect :  **  I  find  that  the  testator  died 
in  1785,  a  widower,  and  without  leaving  any  issue :  I  find 
that  G.  Troutbeck,  who  is  alleged  to  have  been  the  remain- 
ing son  of  Ralph  Troutbeck,  died  in  1763,  having  had  ten 
children ;  namely,  Robert,  &io.  (stating  the  names  of  eight, 
and  their  deaths,  (&c.,  as  mentioned  before  in  the  state  of 
facts),  and  Catherine  Troutbeck,  and  Barbara  the  wife  of 
William  Cawthom,  who  alone  survived  the  testator,  and  are 
alleged  to  have  been  his  sole  surviving  cousins-german  and 
next  of  kin  at  ithe  time  of  his  death ;  and  I  find  that  the 
said  Catherine  died  in  1800,  without  having  been  manied,  leav- 
ing the  said  Barbara  her  sole  next  of  kin ;  that  she  (Barbara) 
died  in  1806,  leaving  W.  Cawthorn,  G.  Cawthorn,  Catherine 
Robson,  and  Isabella  Ainsley,  her  only  children ;  that  W. 
Cawthorn  died  in  1807 ;  and  that  G.  Cawthorn,  Catherine 
Robson,  and  Isabella  Ainsley  have  applied  for  letters  of  ad- 
ministration of  the  estate  of  their  mother,  and  will,  upon  ob- 
taining them,  become  her  legal  personal  representatives :  and 
I  find  that  Ralph  Troutbeck,  who  is  alleged  to  have  been  the 
common  ancestor  of  the  testator  and  the  claimants,  was  mar- 
ried the  19th  of  June,  1670,  but  no  registry  of  the  baptism  of 
any  of  his  children  can  be  found ;  but  that  he  had  a  son 
named  George,  and  two  daughters  named  Mary  *  and  *  481 
Barbara,  appears  by  the  mention  which  is  made  of 
such  son  and  daughters  in  the  wiU  of  Robert  Troutbeck,  who 
was  vicar  of  Corbridge,  in  Northumberland,  and  devised  an 
estate  at  Riding  to  George,  and  bequeathed  legacies  to  Mary 
and  Barbara:  and  it  appears  that  the  said  Ralph  had  a 
daughter  named  Elizabeth  (by  the  registry  of  her  burial  at 
Bowness)  ;  that  he  had  two  sons,  named  Benjamin  and 
Samuel,  does  not  appear  by  any  documentry  evidence,  but  it 
is  proved  that  the  said  George  used  to  speak  of  and  make  in- 
quiries concerning  his  brother  Samuel.  The  report  then  pro- 
ceeded thus :  — 

^*  And  the  claimants  have  laid  before  me  a  narrative  of 
John  Troutbeck,  surgeon,  who  is  alleged  to  be  related  to  the 
testator,  whereby  it  appears  that  the  said  Ralph  Troutbeck 
had  three  sons,  of  whom  George  came  over  to  England,  &c. ; 
and  it  has  been  submitted  before  me  that  such  narrative 
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ought  to  be  received  in  evidence,  and  is  sufficient  proof  that 
Samuel  Troutbeck,  the  father  of  the  said  testator,  who  resided 
in  Wapping  when  he  was  in  England,  was  the  son  of  Ralph, 
and  brother  of  George  Troutbeck  :  and  as  a  reason  why  the 
said  narrative  should  be  received,  it  was  proved  before  me 
that  the  said  John  Troutbeck  was  a  descendant  of  William 
Troutbeck,  brother  of  the  said  Ralph  ;  that  he  was  known  to 
the  testator  at  Madras,  in  1774  and  1776,  and  that  he  reduced 
into  writing  the  said  narrative  of  the  Troutbeck  family, 
wholly  written  in  his  own  hand,  and  kept  in  his  own  posses- 
sion up  to  the  time  of  his  death  in  1792  :  and  I  find  that  after 
his  death  the  same  narrative  was  possessed  by  Wm.  Troutbeck, 
his  brother  and  executor,  who  gave  it  to  Mrs.  Bowes,  by  whose 

order  the  same  was  delivered  to  Mr.  Derby,  a  solicitor, 
*  482    by  *  whom  the  same  was  delivered  to  Robert  Simpson 

and  John  Wharton,  in  whose  possession  the  same  re- 
mained until  it  was  brought  into  my  office :  and  I  find  that 
the  said  narrative  contains  the  following  statement :  ^  Ralph 
married,  was  in  Ireland,  and  had,  'tis  said,  three  sons  ;  George, 
one  of  his  sons,  came  over  to  England ;  and  after  the  death 
of  Ralph,  the  widow  came  over  with  her  other  two  sons,  and 
lived  (as  Mr.  Troutbeck  of  Madras  informed  me)  somewhere 
in  Wapping,  London ;  she  married  one  Nicholson,  and  went 
to  live  near  her  son  George,  in  Ridon,  near  Corbridge,  Nor- 
thumberland, where  she  died;  this  I  was  informed  by  a 
daughter  of  George's,  in  1780 ;  Samuel  and  Benjamin,  two 
of  her  sons,  went  on  this  to  sea,  and  were  both  in  the  Prince 
George,  Indiaman,  when  she  was  lost  near  Bombay;  Ben- 
jamin, with  most  of  the  crew,  was  drowned  ;  Samuel  got  to 
Madras,  where  he  married  a  woman  from  Angengo,  and  had 
by  her  two  sons,  both  of  which  died  young : '  and  I  find  that 
such  statement  is  erroneous  in  taking  it  for  granted  that 
Samuel,  who  got  to  Madras  (the  testator),  was  one  of  the 
sons  of  Ralph,  whereas  he  was  the  son  of  a  Samuel  Trout- 
back:  and  I  find  that  the  testator  was  the  son  of  Samuel 
Troutback,  and  not  of  Ralph,  as  appears  by  the  entry  of  his 
baptism  in  the  register  of  St.  John,  Wapping,  under  date  the 
Ist  day  of  May,  1708,  as  follows :  *  Samuel,  son  of  Samuel 
Troutback,  mar.,  and  Sarah,  uxor^  aged  eight  years,  the  9th 
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of  March,  1708  : '  and  I  find  that  the  testator  went  to  India 
with  his  only  brother  in  the  ship  King  George,  and  was  ship- 
wrecked in  India,  and  his  said  brother  drowned,  as  stated  by 
the  testator  in  his  will :  and  I  find  that  John  Troutbeck,  the 
author  of  the  said  narrative,  was  known  to  the  testator, 
at  Madras,  and  that  the  said  narrative  was  *  entirely  *  483 
in  his  own  handwriting ;  and  that  the  testator  by  his 
will  gave  him  five  gold  star  pagodas,  as  a  person  nearly  of  the 
same  name  with  Troutback,  though  the  testator  declai*ed  that 
he  solemnly  believed  that  the  said  John  Troutbeck  was  not 
any  way  related  to  him,  &c. ;  and  no  evidence  having  been  laid 
before  me  to  show  that  the  said  John  Troutbeck  was  a  rela- 
tion of  the  testator,  except  the  said  narrative,  or  to  contradict 
the  declaration  of  the  said  testator ;  and  the  narrative,  if 
admissible,  being  erroneous  as  aforesaid,  and  there  being  no 
evidence,  except  the  narrative,  to  show  that  Ralph  Troutbeck 
was  the  paternal  grandfather  of  the  testator,  I  am  of  opinion 
that  the  said  claimants  have  not  made  out  their  claim." 

George  Cawthom  had  died  pending  the  reference.  Ex- 
ceptions were  taken  by  the  surviving  claimants  to  that  part 
of  the  Master's  report  relating  to  the  narrative  (as  not  stating 
it  to  be  admissible  or  not),  and  also  to  his  conclusion  against 
their  claim. 

Those  exceptions  came  on  for  hearing  before  the  Vice- 
chancellor  on  the  16th  of  December,  1828  ;  when  his  Honor, 
s^reeing  in  opinion  with  the  Master,  by  an  order  of  that 
date,  declared  that  they  were  insufficient,  and  they  were  over- 
ruled. 

Against  that  order  the  claimants  appealed  to  the  Lord 
Chancellor  (Lord  Brougham),  who,  after  hearing  the  case 
argued  for  several  days,  delivered  his  judgment  on  the  22d 
of  January,  1831,  declaring  the  inclination  of  his  opinion  to 
be  that  the  narrative  was  admissible  in  evidence,  but  that 
the  question  as  to  the  appellants'  title  ought  to  be  decided  by 
an  issue  at  law,  (a)  which  his  Lordship  accordingly  directed 
by  an  order  made  on  the  same  day. 

That  issue  —  which  was   in  terms    ^^  whether  Catherine 

(a)  See  his  Lordship's  judgment  in  2  Buss,  k  M.  155. 
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*  484  *  Troutbeck  and  Barbara  Cawthom  were  the  next  of  kin, 
or  two  of  the  next  of  kin,  of  Samuel  Troutback,  the  testa- 
tor, living  at  the  time  of  his  death  ;  the  appellants,  Catherine 
Robson  and  Isabella  Ainsley,  to  be  plaintiffs,  and  his  Majesty^s 
Attorney-General  to  be  defendant "  —  was  tried  before  Mr. 
Justice  LiTTLEDALE,  at  the  York  Spring  Assizes  in  1881,  The 
narrative  of  John  Troutbeck  was  received  in  evidence  ;  and 
the  plaintiffs  also  produced  some  further  evidence  in  support 
of  their  claim,  in  addition  to  that  which  had  been  produced 
before  the  Master.  The  jury  returned  a  verdict  for  the  de- 
fendant ;  and  although  the  learned  Judge's  summing  up  was 
in  favour  of  the  plaintiffs,  he  afterwards  told  the  Lord  Chan- 
cellor that  he  was  not  dissatisfied  with  the- verdict,  (a) 

On  the  13th  of  June,  1831,  the  claimants  moved,  before 
the  Lord  Chancellor,  for  a  new  trial  of  the  issue;  but  his 
Lordship  refused  the  motion,  by  an  order  of  that  date. 

The  claimants  subsequently  discovered  that  Mr.  Dent, 
grandson  of  Mr.  Felling,  one  of  the  testator's  executors,  and 
then  deceased,  had  lately  returned  to  England,  and  was,  by 
information  which  he  had  received  from  his  grandfather, 
acquainted  with  many  particulars  respecting  the  testator  and 
his  family.  Having  procured  from  him  an  affidavit  of  those 
particulars,  they,  on  the  15th  of  August,  1833,  made  a  second 
motion  before  the  Lord  Chancellor  for  a  new  trial,  but  his 
Lordship  refused  that  motion  also,  by  an  order  of  that  date ; 
by  which  order,  however,  his  Lordship  directed  that  the 
claimants  should  be  paid  out  of  the  fund  arising  from  the 
testator's  estate  all  their  costs  up  to  that  time,  as  between 
solicitor  and  client,  but  not  including  the  costs  of  that 

motion. 
*485  *The  appeal  was  brought  against  the  said  four 
orders ;  viz.,  the  Vice-Chancellor's  order  of  the  16th 
of  December,  1828 ;  the  Lord  Chancellor's  order  of  the  22d 
of  January,  1881,  so  far  as  it  directed  the  issue ;  his  Lord- 
ship's order  of  the  18th  of  June,  1831,  refusing  a  new  trial ; 
and  his  order  of  the  lt5th  of  August,  1833,  so  far  only  as  it 
refused  the  new  trial. 

(a)  See  Lord  Brougham's  statement,  infra. 
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The  petition  of  appeal  prayed  that  the  House  would  not 
only  reverse  those  orders,  but  also  hear  and  decide  on  the 
merits  of  the  case.  The  appeal  came  on  to  be  heai'd  on  the 
27th  of  June  and  4th  of  July,  1842,  before  Lord  Bbougham, 
Lord  CoTTENHAM,  and  Lord  Campbell. 

The  pedigree  in  the  next  page  is  an  abridgment  of  one 
which  was  annexed  to  the  appellants'  printed  case,  showing, 
as  they  contended,  that  Catherine  Troutbeck  and  Barbara 
Cawthom,  the  aunt  and  mother  of  the  appellants,  were 
proved,  by  the  evidence  adduced  before  the  Master,  and  also 
at  the  trial  of  the  issue,  to  have  been  first  cousins  and  sole 
ne^t  of  kin  of  the  testator  at  the  time  of  his  death.  The 
numbers  are  the  same  as  those  that  were  in  the  pedigree 
produced  at  the  trial  of  the  issue,  and  are  preserved  for  con- 
venience, although  no  reference  is  made  to  them  in  the  argu- 
ments in  this  case. 
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*  Mr.  Pemberton  and  Mr.  Erle^  for  the  appellants.  —  *  487 
Samuel  Troutbaek's  will  contains  the  history  of  him- 
self ;  his  statement  that  he  was  born  in  St.  John's,  Wapping, 
in  the  year  1700,  exactly  corresponds  with  the  entry  in  the 
register  of  that  parish,  that  he  was  baptized  in  1708,  ''  aged 
eight  years,  son  of  Samuel  Troutbeck,  mariner,  and  his  wife 
Sarah."  There  is  no  entry  in  the  registers  of  that  parish  of 
the  baptism  of  any  other  Samuel  Troutbeck,  or  Troutback, 
or  Throwback,  or  Treback ;  for  the  name  is  found  in  all  these 
spellings.  The  other  statement  in  the  will,  that  the  testator's 
only  brother,  Benjamin,  who  with  himself  was  a  mariner  on 
bo^rd  the  King  George,  was  drowned  when  that  ship  was 
wrecked,  was  proved  by  the  evidence,  and  is  not  now  dis- 
puted. 

The  difficulty  in  the  case  is  how  to  establish  the  relation  of 
the  claimants  with  the  Troutbecks  of  Wapping.  It  is  clear, 
on  the  evidence  which  was  adduced  before  the  Master  and 
on  the  trial  of  the  issue,  that  Catherine  Troutbeck  and  Bar- 
bara Cawthom,  the  aunt  and  mother  of  the  claimants,  were 
the  only  surviving  grandchildren  of  Ralph  Troutbeck,  at  the 
testator's  death.  This  fact,  indeed,  was  not  disputed  before 
the  Master  or  on  the  trial  of  the  issue,  and  it  is  so  found  in 
the  Master's  report ;  nor  was  it  disputed,  either  before  the 
Master  or  on  the  trial  of  the  issue,  that  these  parties  were  the 
sole  next  of  kin  of  the  testator,  supposing  the  fact  of  the  tes- 
tator being  also  the  grandson  of  Ralph  Troutbeck  was  estab- 
lished. The  great  point  in  contest  was  and.  is  the  relationship 
between  the  testator  and  Ralph  Troutbeck.  It  is  established 
that  the  testator  was  the  son  of  a  Samuel  Troutbeck,  by  Sarah 
his  wife  ;  then,  in  order  to  show  the  manner  in  which  it  was 
proved  that  Samuel,  the  father  of  the  testator,  was  the 
son  of  Ralph,  the  grandfather  *  of  the  claimants,  ref-  *  488 
erence  must  be  had  to  the  facts  which  were  proved 
respecting  Ralph.  He  was  married  at  Bowness,  in  Cumber- 
land, on  the  19th  of  June,  1670  ;  he  was  the  son  of  George 
Troutbeck,  the  rector  of  that  parish ;  he  afterwards  went  to 
Ireland,  and  there  had  three  sons,  Benjamin,  Samuel,  and 
George  ;  and  three  daughters,  Mary^  Barbara,  and  Elizabeth, 
who  died  unmarried.     There  is  no  proof  by  parish  registers 
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of  the  births  or  baptisms  of  those  children :  there  were  no 
such  registers  then  kept  in  Ireland.     Samuel,  the  second  son, 
however,  was  clearly  established  by  other  evidence  to  be  the 
Samuel  Troutbeck,  the  father  of  the  testator.     The  narrative 
left  by  John  Troutbeck,  who  is  proved  to  have  been  a  great- 
.   grandson  of  William,  the  brother  of  Ralph,  states  that  Ralph 
had  gone  to  Ireland  and  had  three  sons ;  that  George,  one  of 
them,  ^'  came  over  to  England,  and,  after  the  death  of  Ralph, 
the  widow  came  over  with  her  other  two  sons,  and  lived  (as 
Mr.  Troutback  of  Madras  informed  me)  somewhere  in  Wap- 
ping ;  she  married  one  Nicholson,  and  they  went  to  live  near 
her  son  George,  in  Ridon,  near  Corbridge,  where  she  died, 
&c.    Samuel  and  Benjamin,  two  of  her  sons,  went  on  this  to 
sea,  and  were  both  in  the  Prince  George,  Indiaman,  when 
she  was  lost,"  &c.     The  author  of  this  narrative  was  a  sur- 
geon in  the  maritime  service  of  the  East  India  Company,  and 
was  acquainted  with  the  testator  in  India,  in  the  years  1774 
and  1776 ;  he  afterwards  settled  in  Aldersgate  Street,  London, 
and  died  in  1792.     It  is  proved  in  evidence  that  he  was  always 
esteemed  a  man  of  strict  honour  and  veracity ;  that  the  nar- 
rative in  question  is  entirely  in  his  handwriting,  and  was 
discovered  among  his  papers  after  his  death,  by  William 
Troutbeck,  his  brother  and  executor.     In  the  narra- 
*  489    tive  he  makes  this  one  mistake  :  he  *  confounds  Sam- 
uel and  Benjamin,  the  sons  of  Ralph,  with  Samuel  and 
Benjamin,  the  sons  of  Samuel,  the  son  of  Ralph.     In  all  other 
respects  the  narrative  perfectly  accords  with  all  the  other  evi- 
dence respecting  this  family.     The  will  of  Robert  Troutbeck, 
rector  of  Corbridge,  and  brother  of   Ralph,  is  confirmation 
of  the  narrative  with  respect  to  one  of  the  sons  of  Ralph, 
namely,  George ;   and   this  will  also  mentions   two   of  the 
daughters   of   Ralph,  namely,  Maiy  and   Barbara  *,  it  was 
proved  that  they  and    their   sister   Elizabeth  died  without 
issue  before  the  testator. 

It  was  also  proved  that  George  Troutbeck,  the  son  of 
Ralph,  was  always  reputed  to  have  had  a  brother  named 
Samuel,  and  that  he  frequently  spoke  of  such  brother.  Ben- 
jamin, the  eldest  son  of  Ralph,  was  a  mariner,  lived  at  Wap- 
ping,  and  died  on  board  his  Majesty's  ship  the  Breda,  in  1697. 
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He  had  three  sons,  Gabriel,  Hastings,  and  Benjamin,  all  bap- 
tized in  St.  John,  Wapping,  as  appears  by  the  registers :  and 
it  also  appears  by  the  registers  that  the  first  two  died  quite 
young  ;  and  as  no  trace  is  found  of  the  third,  after  his  bap- 
tism in  1696,  the  legal  presumption  is  that  he  was  dead  with- 
out issue,  at  the  time  of  the  testator's  death. 

George,  the  third  son  of  Ralph,  lived  at  Riding,  in  the  par- 
ish of  Bywell,  in  Northumberland.  He  had  ten  children,  all 
of  whom,  except  Catherine  and  Barbara,  are  proved  to  have 
died  before  the  testator.  Catherine  and  Barbara  survived 
the  testator,  and  were  his  first  cousins ;  and  there  being  then 
living  no  nearer  relation  of  his,  they  were  consequently  his 
sole  next  of  kin.  Catherine  died  unmarried  in  1800.  Bar- 
bara died  In  1806,  leaving  the  appellants,  Catherine  Robson 
and  Isabella  Ainslie,  —  and  their  two  brothers,  since 
deceased  without  issue,  —  her  only  children,  who  *  ob-  *  490 
tained  letters  of  administration  of  the  estate  and  ef- 
fects of  their  aimt  and  mother,  and  thereby  became  their 
legal  personal  representatives. 

The  case  of  the  appellants,  as  now  stated,  was  established 
by  the  evidence  before  the  Master,  and  no  evidence  in  con- 
tradiction was  adduced,  either  on  the  part  of  the  Crown  or  of 
any  other  parties ;  and  the  appellants  therefore  submit  that 
the  Master  ought  to  have  reported  in  their  favour,  and  that, 
consequently,  the  order  of  the  Vice-Chancellor,  overruling 
their  exceptions  to  the  Master's  report,  was  erroneous ;  and 
that  the  order  of  the  Lord  Chancellor,  by  which  his  Lordship 
directed  an  issue  instead  of  reversing  the  Vice-Chancellor's 
order,  was  also  erroneous. 

In  addition  to  the  evidence  before  the  Master,  the  appel- 
lants, on  the  trial  of  the  issue,  produced  further  parol  evi- 
dence of  the  family  of  Ralph  Troutbeck  having  come  from 
Ireland,  and  of  George  his  son  having  spoken  of  his  brother 
Samuel,  and  the  three  daughters  of  George  having  spoken  of 
their  uncle  Samuel.  They  also  produced  the  will  of  George 
Troutbeck,  the  rector  of  Bowness,  the  father  of  Ralph,  dated 
in  1691,  which  confirmed  the  statement  in  the  narrative  with 
respect  to  the  family  of  Ralph.  There  cannot  be  a  doubt 
that  the  verdict  of  the  jury  was  against  the  weight  of  evi- 
voL.  X.  27  [  417  ] 
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dence.  The  Lord  Chancellor,  therefore,  ought  to  have  granted 
a  new  trial  of  the  issue,  or  should,  on  the  clear  case  then  laid 
before  him,  and  without  any  further  trial,  have  allowed  the 
appellants'  exceptions  to  the  Master's  report.  In  either  view, 
his  Lordship's  order  of  June,  1831,  was  erroneous. 

Subsequently  to  that  order,  the  appellants  procured  from 
Mr.  Dent  an  affidavit,  containing  further  proofs  of  the  rela- 
tionship of  the  testator  to  Geoige  Troutbeck,  their 
*491  grandfather,  and  confirming,  in  *  other  respects,  the 
case  made  by  them :  and  with  this  affidavit  they  re- 
newed their  motion  for  a  new  trial,  which  the  Lord  Chancel- 
lor again  refused  by  his  order  of  August,  1833 ;  but  such  was 
the  impression  on  his  Lordship's  mind,  of  the  case  made  by 
the  appellants,  that  he  directed  all  their  costs  up  Co  that  time 
to  be  paid  to  them  out  of  the  testator's  estate. 

Whether  Mr.  Dent's  affidavit  was  admissible  evidence  or 
not,  the  case  of  the  appellants  was  so  reasonably  made  out, 
independently  of  it,  in  the  several  motions  made  before  the 
Lord  Chancellor,  that  his  Lordship  might  have  decided  in 
their  favour  on  the  written  evidence  idone  without  further 
trial.  The  rule  in  equity  acted  upon  by  most  eminent  Judges, 
is,  that  the  Court  will  take  upon  itself  to  draw  the  conclu- 
sions from  conflicting  documentary  evidence,  as  being  more 
competent  to  do  so  than  a  jury,  (a)  In  Fiiher  v.  Lard 
Graves^  (5)  Chief  Baron  Alexander  says,  ^^  The  question  is, 
whether  I  shall  take  on  myself  to  decide  this  case  without  an 
issue :  "  '*  as  the  case  depends  chiefly  on  the  construction  of 
ancient  documents,  of  which  I  think  I  can  draw  the  conclu- 
sion  as  well  as  a  jury,  I  should  only  be  putting  the  parties  to 
unnecessary  expense."  In  Slaney  v.  Wade^  (c)  Lord  Cotten- 
HAM  says,  ^^  This  is  not  a  case  in  which  a  trial  at  law  is  a 
matter  of  right :  the  question  of  heir  or  not  heir,  as  a  ground 
of  the  plaintiffs  title,  is  a  question  which  the  Court  will  de- 
cide for  itself,  or  send  it  to  be  tried  elsewhere,  according  to 
the  circumstances ;  and  the  question  which  I  have  to  consider 
is,  whether  there  is  before  me  sufficient  evidence  of  the  plain- 

(a)  DaniePs  Chan.  Prac.  vol.  2,  p.  780  ei  teq. 

(h)  M*CleL  &  T.  d62,  879.  (c)  I  My.  &  Cr.  838-853. 
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tdfTs  title  as  heir  to  enable  the  Court  safely  to  adjudicate 

to  him  the  right,"  &c.    *  And  his  Lordship  being  of   *  492 

opinion  in  that  case  that  there  was  sufficient  evidence 

of  the  plaintifiTs  title,  he  declared  in  his  favour.    In  the  veiy 

late  case  of  Lloyd  v.  Wadte^  (a)  Lord  Lyndhubst  acts  upon 

the  same  rule  most  decidedly,  saying,  '^  I  think  it "  (to  grant 

a  trial)  ^^  would  be  a  very  improper  exercise  of  the  authority 

of  the  Court,  and  a  very  unsound  exercise  of  its  discretion." 

^^  I  think  that  the  Court,  being  satisfied  that  the  pedigree  has 

been  satisfactorily  established,  ought  not  to  allow  him  to  have 

a  trial  at  law  before  it  pronounces  a  decree,"  &c. 

The  whole  question  in  the  present  case  depends  on  written 
evidence,  there  being  only  two  witnesses  who  could  be  ex- 
amined, and  they  fall  into  the  same  mistake  as  the  author  of 
the  narrative,  confounding  the  testator  with  Samuel  Trout- 
beck,  the  brother  of  George ;  but  the  evidence  leaves  no 
doubt  that  George,  though  not  the  brother,  was  connected 
with  the  testator.  The  narrative  was  admitted  in  evidence 
at  the  trial,  as  being  a  statement  made  by  a  connection  of  the 
testator ;  and  that  it  was  properly  admissible  is  clearly  shown 
by  Lord  Brougham  in  his  elaborate  judgment  on  the  appeal 
from  the  Vice-Chancellor,  (5)  which  is  now  a  leading  deci- 
sion on  such  questions.  It  was  never  held  until  the  case  of 
John%on  v.  Lawion^  (c)  that  no  statement  should  be  received 
in  pedigree  cases  unless  made  by  a  relative.  Several  cases  to 
the  contrary  are  mentioned  in  Mr.  Starkie's  Treatise  on  Evi- 
dence, (d)  Many  persons  connected  with  a  man  may  know 
more  about  him  than  his  blood  relations:  as  his  executors 
and  trustees,  such  as  Mr.  Felling  was  in  this  case.  His  dec- 
larations relating  to  Mr.  Troutbeck, — admitting  his  lia- 
bility to  *pay  a  large  sum  on  account  of  Troutbeck's  *498 
estate, — as  contained  in  the  affidavit  of  Dent,  Felling's 
grandson  and  executor,  would  be  evidence  in  a  suit  against 
him  or  his  representatives  by  Troutbeck's  representatives. 
Stead  V.  Beaton ;  (e)  and  such  declaration  or  admission,  in 
an  answer  by  him  or  his  representatives  to  a  bill  in  Chancery 

(a)  1  FhiU.  61,  68.  (5)  2  Russ.  &  M.  147. 

(c)  2  Bing.  86.  (rf)  Vol.  2,  p.  605,  n.  (2d  edit.). 

(e)  4  T.  R.  669. 
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for  an  account  of  the  estate,  would  be  eiridenee;  Short  v. 
Lee  ;  (a)  and  ought,  therefore,  to  have  great  weight  with  the 
Court  in  this  case.  The  appellants  trusted  that  their  Lord- 
ships would  give  due  consideration  to  all  the  evidence,  and 
decide  accordingly ;  but  if  it  should  appear  that  a  trial  at 
law  is  necessary,  then  their  Lordships  would  give  the  proper 
directions  for  the  admission  of  the  a£5dayit  of  Mr.  Dent  (who 
has  died  since),  as  the  declarations  therein  contained  seem 
entitled  to. 

[Lord  Cottenham.  —  The  Court  of  Chancery,  in  directing 
an  issue,  would  not  order  that  to  be  made  evidence  at  the 
trial  which  it  would  not  receive  in  evidence  itself.] 

In  Gompertz  v.  Ansdellj  the  order  directed  aU  the  docu- 
ments that  could  be  produced  to  be  received. 

[Lord  Cottenham.  —  The  object  there  was  to  detect  a 
fraud.] 

Mr.  TwiBB  was  going  to  address  the  House  for  the  respon- 
dent. 

Lord  Cottenham  (who  presided)  told  him  not  to  trouble 
himself  about  the  order  directing  the  issue  ;  it  was  too  late  to 
impeach  it,  after  the  issue  was  directed  with  the  consent  of 
all  parties;  and  it  was  not  imtil  the  appellants  found  the 
result  adverse  that  they  complained  of  that  order.  The 
question  is  still  open  as  to  that  part  of  the  appeal  asking  a 
new  trial. 

*  494  *  Mr.  TwxBB  proceeded,  and  was  followed  by  the 
Solicitor-General  on  the  same  side.  —  The  only  point, 
then,  is  whether  George  Troutbeck,  who  lived  at  Riding,  and 
was  undoubtedly  the  ancestor  of  the  claimants,  was  the  imcle 
of  the  testator.  The  narrative  stated  that  they  were  brothers, 
which  was  found  to  be  incorrect.     It  is  very  questionable 

(a)  2  Jac.  &  W.  464,  475. 
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whether  the  narrative  was  at  all  admissible  in  evidence,  ac- 
cording to  the  rules  of  Courts  of  Equity ;  but  without  discus- 
sing that  point  now,  we  submit  that  it  does  not  prove  any 
connection  between  the  testator  and  the  claimants.  The 
evidence  at  the  trial  showed  that  they  were  of  different  fam- 
ilies ;  the  former  belonging  to  the  Troutbecks  of  Wapping, 
and  the  latter  to  the  fitmily  of  Troutbecks  who  lived  in 
Northumberland,  and  removed  to  Nottingham  and  North- 
ampton. Some  members  of  this  northern  family  were  alleged 
to  have  been  missing,  and  two  of  a  like  name  are  found  in 
Wapping:  the  attempt  to  connect  these  has  failed.  There 
is  no  proof  even  that  any  were  missing  from  the  northern 
family,  but  the  hearsay  reports  of  strangers  after  the  testa- 
tor's death  and  after  litigation  had  commenced,  which  Mr. 
Justice  LiTTLEDALB  received  in  evidence,  and  it  was  not  there- 
fore now  competent  to  the  respondent  to  say  it  was  inadmis- 
sible. If  the  Samuel  and  Benjamin  alleged  to  have  been 
missing  from  the  northern  family,  were  the  brothers  of 
George,  would  he  not  have  mentioned  them  in  his  will,  in 
which  he  mentions  other  brothers  and  sisters?  or  would  not 
some  mention  of  them  be  made  in  the  wills  of  other  members 
of  the  family  ? 

On  the  only  remaining  point,  whether  Mr.  Dent's  affidavit 
is  admissible,  the  case  of  Johnson  v.  Lawson  (a)  is  deci- 
sive that  the  declarations  of  strangers  in  blood  *  are  •  496 
not  to  be  received  in  cases  of  pedigree,  with  the  only 
exception  of  a  husband.  The  first  application  for  the  new 
trial  was  put  on  the  ground  that  the  testator's  will  was  not 
produced,  and  that  these  plaintife  were  deprived  of  a  reply 
by  their  counsel.  If  the  will  had  been  produced,  it  would 
show  that  the  testator  had  no  living  relations ;  and  all  that 
the  reply  could  effect  would  be  to  fill  up  the  hole  which  the 
production  of  the  will  would  have  made  in  their  case.  It  is 
said  there  is  but  one  link  wanting ;  but  if  a  concession  be 
made  of  one  link,  it  is  possible  for  any  man  to  prove  his  rela- 
tion with  another ;  even  with  the  royal  family  of  England  or 
of  France. 

(a)  2  Bing.  86. 
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This  matter  has  been  discussed*  on  so  many  occasions  and 
before  so  many  Judges,  that  it  is  now  fit  there  should  be  an 
end  of  it ;  sit  finis  litium:  There  is  no  new  evidence  to  be 
produced,  and  no  juiy  would  attach  more  weight  to  the 
evidence  that  exists  than  the  former  jury  did* 

Mr.  Pemberton^  in  reply,  wotdd  not  anticipate  what  con- 
clusion their  Lordships  would  come  to;  but  it  is  clear  the 
Crown  holds  large  property  which  the  appellants  claim  to  be 
entitled  to,  and  the  Crown  ought  to  give  them  an  opportunity 
of  establishing  their  title  to  that  property. 

The  question  is,  whether  the  trial  which  was  had  in  1831 
was  quite  satisfactory.  It  is  impossible  that  it  could  be  so, 
when  the  testator's  will  was  not  put  in  evidence.  We  always, 
in  the  Courts  of  Chancery,  hear  it  asked  in  such  motions,  — 
Were  all  the  documents  submitted  to  the  jury  ?  If  the  sub- 
ject of  the  suit  was  land  and  not  money,  the  Court  of  Chan- 
cery ^ould  grant  the  claimants  another  trial  as  matter  of 
right,  and  even  a  third  trial.  In  Wright  v.  Tathamy 
*  496  although  *  the  trials  of  the  issue  were  adverse  to  the 
heir-at-law,  he  afterwards  succeeded  in  two  out  of 
three  trials  in  ejectment ;  and  this  House  confirmed  the  heir's 
title,  (a)  The  House,  therefore,  should  be  slow  in  refusing 
to  these  claimants  a  second  chance  of  establishing  their  right 
to  this  large  property. 

The  connection  between  the  Northumberland  and  Wapping 
Troutbecks  depends  on  the  narrative  of  John  Troutbeck. 
George,  the  youngest  of  the  three  brothers,  after  their  return 
from  Ireland,  went  to  his  relations  in  the  north,  while  Samuel 
and  Benjamin  remained  in  Wapping,  where  they  first  arrived, 
and  becoming  mariners  there,  were  lost  sight  of  by  the  other 
branches  of  the  family.  They  are  found  at  Wapping  in 
1690 ;  not  born  there,  nor  connected  with  any  person  there. 

August  18. 

The  case  stood  over  until  the  18th  of  August,  1848,  when 
Lord  CoTTENHAM  movcd  the  judgment  of  the  House,  as  fol- 

(a)  Wright  v.  Tatham,  Vol.  V.,  anU,  670. 
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lows :  This  is,  in  substance,  an  appeal  against  an  order  of 
the  Court  of  Chancery  of  the  13th  of  June,  1831,  refusing  a 
new  trial  of  an  issue,  to  try  whether  the  appellants  or  those 
whom  they  represent  were  next  of  kin  of  Samuel  Troutback, 
who  died  at  Madras  in  July,  1785.  An  inquiry  as  to  who 
was  next  of  kin,  with  the  usual  advertisements,  was  directed 
by  the  decree  of  the  18th  of  November,  1794.  The  appel- 
lants did  not  come  in  under  that  decree,  but  on  the  28d  of 
June,  1825  they  obtained,  with  the  consent  oi  the  Grown,  a 
renewed  inquiry  as  to  the  next  of  kin. 

The  Master  having  disallowed  the  appellants'  claim,  they 
took  exceptions  to  the  report,  which  were  overruled  by 
the  Vice-Chancellor ;  whose  order  was  appealed  *  from  *  497 
to  the  Lord  Chancellor,  who  directed  the  issue.  The 
appellants  tried  the  issue  and  failed,  and  then  moved  for  a 
new  trial,  which  was  refused ;  and  that  order  was  acquiesced 
in  for  two  years,  at  which  time  another  motion  for  a  new 
trial  was  made,  upon  the  ground  that  new  evidence  had  been 
discovered.  That  motion  was  also  refused,  by  the  order  of 
August,  1888 ;  and  that  order  was  acquiesced  in  till  the  pre- 
sent appeal  was  presented,  which  is  made  to  embrace  all 
these  orders,  including  that  which  overruled  the  exceptions 
to  the  Master's  report;  asserting,  therefore,  that  after  an 
issue  had  been  directed  and  tried,  the  House  ought  to  decide, 
upon  a  question  of  fact,  that  the  Court  ought  to  have  de- 
cided in  favour  of  the  party  who  have  failed  upon  the  issue, 
without  any.  trial  at  aU. 

I  do  not  say  that  the  length  of  time  which  has  elapsed 
since  the  decision  of  the  Court  of  Chancery  upon  this  case, 
ought  to  preclude  the  appellants  from  obtaining  the  deliberate 
consideration  of  the  House  upon  the  merits ;  but  I  am  of 
opinion  that  it  would  have  been  as  well  if  the  appeal  had 
been  confined  to  the  order  which  disposed  of  the  case  upon 
its  merits,  which  I  consider  to  be  the  order  of  the  13th  of 
June,  1831 :  for  it  cannot .  have  been  supposed  that  the 
affidavit  of  Mr.  Dent,  which  was  made  the  ground  for  the 
subsequent  application  in  1833,  could  possibly  affect  the  de- 
cision of  the  Court. 

The  only  question  therefore  is,  was  there  in  1831  sufficient 
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ground  laid  before  the  Lord  Chancellor  for  a  new  trial  of  the 
issue.  I  have  examined  the  evidence  with  the  greatest  care, 
and  I  think  this  a  case  in  which  there  ought  to  be  a  strong 
leaning  towards  every  application  for  farther  investigation, 
which  may  possibly  lead  to  a  discovery  of  the  truth ; 

*  498   for  in  these  •  cases  in  which  the  property  falls  to  the 

Crown  for  want  of  next  of  kin,  there  is  scarcely  a 
doubt  but  that  some  persons  are  entitled  if  they  could  be 
found ;  and  the  title  of  the  Crown  generally  rests,  not  upon 
there  being  no  next  of  kin  in  existence,  which  is  very  im- 
probable, but  because  there  are  no  persons  who  can  prove 
themselves  to  be  so.  The  title  of  the  Crown  is  perfect  till 
such  proof  is  made,  and  those  who  make  the  attempt  cannot 
succeed  without  establishing  their  alleged  title  by  proper 
evidence. 

The  title  which  the  appellants  select,  and  which  they  must 
therefore  prove  before  they  can  succeed,  is  that  Catherine 
and  Barbara,  through  whom  they  claim,  were  first  cousins  of 
the  testator,  having  a  common  grandfather,  Ralph ;  that  is, 
that  they,  Catherine  and  Barbara,  were  daughters  of  George 
Txoutbeck,  who  was  a  son  of  Ralph,  and  that  this  Ralph  had 
another  son,  Samuel,  who  was  father  of  the  testator.  In 
this  inquiry  the  real  question  is.  Was  the  testator's  father  a 
son  of  this  Ralph?  there  being  no  doubt  that  Ralph  had 
a  son  George,  who  was  the  father  of  Catherine  and  Barbara. 
The  only  direct  evidence  of  the  testator's  family  is  from  the 
register  of  his  baptism  and  that  of  his  brother  Benjamin. 
In  the  register  of  baptisms  of  the  parish  of  St.  John,  Wap- 
ping,  under  the  date  of  the  1st  of  May,  1708,  there  is  the  fol- 
lowing entry :  ^^  Samuel,  son  of  Samuel  Troutbeck,  mariner, 
and  Sarah,  uocor ;  aged  eight  years,  the  9th  day  of  May, 
1708 ;  "  and  that  this  was  the  testator  cannot,  be  doubted,  as 
he  in  his  will  states  that  he  was  bom  at  St.  John's,  Wapping, 
in  1700. 

Before  adverting  to  the  evidence  by  which  the  appellants 

attempt  to  prove  that  this  Samuel,  the  father,  was  a  son  of 

Ralph,  it  will  be  convenient  to  advert  to  the  very 

*  499   strong  evidence  that  he  was  not.     *  There  are  several 

wills  produced  which  bear  strongly  upon  this  point ; 
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and  first  there  is  the  will  of  George,  the  father  of  Ralph, 
which  is  dated  1691,  and  by  which  he  devises  his  estate  to 
his  own  son  George,  then  to  George  the  son  of  his  son 
Ralph,  then  to  his  own  son  Robert,  and  then  to  his  own  son 
William,  but  not  mentioning  Samuel  or  any  other  son  of 
Ralph.  There  is  then  the  will  of  Robert,  brother  to  Ralph, 
dated  1718,  by  which  he  gives  property  to  George,  son  of  his 
brother  Ralph,  then  to  his  own  brother  George,  and  then  to 
his  brother  William,  but  makes  no  mention  o&  Samuel  or  any 
other  son  of  Ralph.  There  is  then  the  testator's  own  will, 
declaring  that  he  has  no  living  relation. 

It  appears  that  John,  who  wrote  the  narrative,  was  de- 
scended from  William,  one  of  the  brothers  of  Ralph,  and 
that  when  in  England  he  was  in  the  habit  of  intercourse  with 
the  descendants  of  George,  one  of  the  sons  of  Ralph,  that  is, 
with  the  family  of  the  claimants ;  and  that  he  also,  when  at 
Madras,  had  intercourse  with  the  testator;  and  evidently, 
from  the  narrative,  was  desirous  of  proving  that  this  rich  old 
man  was  of  the  same  family,  and  he  certainly  had  the  means 
of  informing  him  of  the  existence  of  the  branch  to  which 
the  claimants  belong  ;  and  if  the  testator  was  related  to  that 
branch,  he  was  also  related  to  John,  the  author  of  the  nar- 
rative. It  must  be  supposed  that  the  testator  had  heard  all 
upon  this  subject  that  this  John  was  able  to  inform  him  of ; 
and  what  was  his  conclusion  ?  He  says  that  he  has  no  rela- 
tion or  kindred  alive  or  in  being ;  and  as  to  John,  he  says 
that  he  is  a  person  of  nearly  the  same  name,  though  he 
solemnly  believed  and  declared  that  he  was  not  any  way 
related  to  him,  or  of  the  same  family  or  kindred  with  him, 
and  he  disclaimed  all  relationship  with  him  or  to  him. 

*  It  is  an  essential  part  of  the  appellants'  case,  that  *  600 
Ralph  had  not  only  a  son  named  Samuel,  but  another 
son  named  Benjamin,  who  was  the  father  of  Gabriel,  Hast- 
ings, and  Benjamin,  the  register  of  whose  baptisms  is  found 
at  Wapping ;  but  it  appears  that  if  this  Benjamin  was  the  son 
of  Ralph,  —  as  to  which  all  the  wills  before  referred  to  are  at 
least  silent,  —  the  grandson  of  Ralph,  that  is  Gabriel,  must 
have  been  born  within  twenty  years  after  the  marriage  of  his 
grandfather,  his  baptism  being  in  April,  1690,  and  the  mar- 
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riage  of  Ralph  in  June,  1670 ;  a  thing  not  impossible,  but 
adding  to  the  improbability  of  Ralph  having  had  any  such 
son.  It  also  appears  that  the  &mily  occupied  a  certain 
station  in  the  world :  George,  the  father  of  Ralph,  was  a 
clergyman,  and  so  was  his  son  Robert ;  and  the  wills  prove 
their  possession  of  some  landed  property,  which  John,  in  his 
narrative,  says  was  very  large.  But  this  Samuel  and  Ben- 
jamin, the  supposed  sons  of  Ralph,  are  found  as  common 
sailors  at  Wapping.  In  the  registers  of  the  children's  bap- 
tisms they  are  called  mariners.  The  will,  of  Benjamin  proves 
that  he  served  on  board  of  several  ships  of  war  as  a  mariner ; 
and  Samuel  and  Benjamin,  the  real  sons  of  Samuel,  both  went 
to  sea  in  an  Indiaman. 

Against  all  this  evidence  and  these  presumptions,  the 
appellants  produce  a  narrative,  proved  to  be  in  the  hand- 
writing of  John,  who,  if  the  appellants'  pedigree  was  correct, 
would  be  the  second  cousin  once  removed  of  the  testator.  If 
that  paper  had  been  sufficient  to  prove  the  appellants'  pedi- 
gree, it  would  have  been  necessary  to  consider  its  admissi- 
bility ;  but  being  of  opinion,  that  with  the  aid  of  that  paper 
the  appellants  have  failed  in  establishing  their  case,  I  think 
it  will  be  more  satisfactory  to  consider  their  case  as  it 
*  501  stood  with  the  aid  of  the  document,  wishing  *  to  be 
\inderstood  as  not  expressing  any  opinion  as  to  the 
admissibility  of  it  in  point  of  law.  It  is  dated  1781.  It 
does  not  profess  to  be  correct,  but,  on  the  contrary,  says  that 
it  was  the  best  account  the  writer  could  at  present  collect, 
and  was  committed  to  paper  as  a  memento,  hoping  for  some 
opportunity  to  revise  and  make  it  more  correct  and  perfect, 
and  that  there  appeared  a  deficiency  about  the  two  genera- 
tions, which  nothing  but  the  examination  of  old  wills  could 
rectify. 

The  narrative  commences  with  a  great  error,  for  it  makes 
Ralph  to  be  the  son  of  William,  and  not  of  George,  as  the 
wills  prove  that  he  was ;  and  it  gives  to  George  only  two 
children,  daughters,  whereas  the  wills  prove  that  he  had  four 
sons.  The  important  part,  however,  is  that  which  relates  to 
Ralph :  ^  Ralph  married,  was  in  Ireland,  and  had,  'tis  said, 
three  sons.  George,  one  of  his  sons,  came  over  to  England, 
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and,  after  the  death  of  Ralph,  the  widow  came  over  with  her 
other  two  sons,  and  lived  (as  Mr.  Troutbeck  of  Madras  in- 
formed me)  somewhere  in  Wapping,  London.  She  married 
one  Nicholson,  and  they  went  to  live  near  her  son  George,  in 
Ridon,  near  Corbridge,  Northumberland,  where  she  died. 
This  I  was  informed  by  a  daughter  of  George's,  in  1780. 
Samuel  and  Benjamin,  two  of  her  sons,  went  on  this  to  sea, 
and  were  both  in  the  Prince  George  Indiaman  when  she  was 
lost  near  Bombay.  Benjamin,  with  most  of  the  crew,  was 
drowned.  Samuel  got  to  Madras,  where  he  married  a  woman 
from  Angengo,  and  had  by  her  two  sons,  both  of  which  died 
young." 

It  appears  that  the  author  of  the  narrative,  who  was  a 
surgeon,  had  made  several  voyages  to  the  East  Indies,  be- 
tween the  years  1770  and  1780 ;  and  the  .narrative 
itself,  and  the  will  of  the  testator,  prove  that  *  he  had  *  602 
at  Madras  had  intercourse  with  the  testator,  and  had 
discussed  with  him  the  history  of  the  family.  If  what  the 
narrative  states  the  writer  had  been  informed  of  by  the  tes- 
tator is  construed  to  apply  to  the  whole  statement,  as  to  the 
wife  of  Ralph  having  come  to  England,  and  settled  at  Wap- 
ping with  her  two  sons,  Samuel  and  Benjamin,  &c.,  it  is  con- 
tradicted  by  the  testator's  will ;  for  if  he  had  believed  these 
facts  he  would  not  have  thought  that  he  had  no  relations 
living,  or  that  John  was  not  of  his  blood.  The  probability  is 
that  the  only  fact  he  got  from  the  testator  was,  that  he  had 
come  from  Wapping,  and  had  been  shipwrecked  with  his 
brother ;  and  that  all  the  rest,  as  to  whence  the  Troutbecks 
of  Wapping  had  come,  was  mere  conjecture,  adopted  to 
establish  a  relationship  with  a  rich  and  childless  old  man. 

This  statement,  however,  is  proved  to  be  erroneous ;  for 
the  registers  of  baptisms  prove  that  the  Samuel  and  Benjamin 
who  were  shipwrecked  were  not  sons  of  Ralph,  but  of  Sam- 
uel and  Sarah,  and  that  they  did  not  come  from  Ireland,  but 
were  bom  in  Wapping.  If  it  is  true  that  the  widow  of  Ralph 
did  come  to  Wapping  with  her  two  sons,  Samuel  the  father 
of  the  testator,  and  Benjamin  the  father  of  Gabriel,  may 
have  been  such  two  sons,  and  that  must  be  assumed  to  sup- 
port the  appellants'  case ;  but  of  that  there  is  no  evidence 
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whatever.  The  testator  could  not  so  have  informed  the 
narrator,  the  narrative  stating  the  facts  differently,  and  the 
testator's  will  disproving  any  such  supposition  ;  and  certainly 
the  testator  would  not  have  furnished  the  narrator  with  the 
statement  as  it  stands,  as  it  is  contrary  to  the  fact  of  which 
the  testator  proves  that  he  was  cognizant,  stating  that  he 
was  bom  at  Wapping.  The  narrative  indeed  introduces  this 
statement  with  the  words  ^^  'tis  said,"  not  saying  by 
*  503  *  whom.  If  the  statement  in  the  narrative  cannot  be 
true,  and  there  be  nothing  by  which  the  extent  of  the 
error  can  be  ascertained,  it  would  be  extremely  hazardous  to 
conjecture  what  part  is  true  and  what  is  false ;  the  part 
selected  for  adoption  may  be  equally  erroneous,  though  not 
proved  to  be  so. 

On  examining  the  other  parol  evidence  in  support  of  the 
appellants'  case,  it  must  be  recollected  that  John,  the  nar- 
rator, is  proved,  in  the  intervals  between  his  voyages  to  the 
East  Indies,  to  have  been  in  the  habit  of  intercourse  with  the 
family  of  George,  the  son  of  Ralph,  that  is,  with  the  family 
of  the  claimants ;  indeed,  the  narrative  proves  such  intercourse 
in  1780.  The  narrator's  theory,  by  which  he  connected  the 
testator  with  this  and  with  his  own  branch  of  the  family, 
mu^t  be  supposed  to  have  been  the  subject  of  discussion  ;  and 
if  that  be  assumed,  the  fact  of  all  the  reputation  proved  being 
that  the  testator  was  a  brother  of  George  and  a  son  of  Ralph, 
may  be  explained.  Upon  any  other  supposition  the  preval- 
ence of  the  idea,  clearly  proved  to  be  erroneous,  could  not  he 
accounted  for ;  this  common  error  proves  the  piracy.  It  must 
also  be  recollected  that  it  is  part  of  the  claimant's  case,  and 
there  is  some  evidence  of  the  fact,  that  the  widow  of  Ralph 
was  for  some  time  living  with  or  near  her  son  George.  If, 
therefore,  the  Troutbecks  who  lived  at  Wapping  were  her 
sons,  and  particularly  if  she  established  the.m  there,  as  the 
narrative  states,  there  could  not  have  been  any  doubt  or  mis- 
apprehension in  that  branch  of  the  family  as  to  who  they 
were,  or  what  had  become  of  them.  If,  as  the  narrator 
states,  the  widow  of  Ralph,  upon  her  sons'  going  to  sea, 
went  to  live  near  her  son  George,  this  must  have  taken  place 
early  in  the  18th  century.  From  the  will  of  George,  the 
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father  of  Ralph,  it  would  appear  *that  Ralph  was  *504 
dead  in  1691,  and  her  sons  probably  went  to  sea  early ; 
George,  therefore,  must  long  before  he  died  have  known  all 
about  his  brother  Samuel,  if  he  ever  had  such  a  brother ;  and 
yet  Michael  Johnson  (a  witness  at  the  trial),  at  the  age  of 
eighty-eight,  speaking  of  what  he  had  heard  George  say 
seventy  years  before  (for  he  died  in  1763),  makes  him  say 
that  he  wondered  what  had  become  of  his  brother  Samuel. 
Catherine  Wilkinson,  another  witness  at  the  trial,  whose 
evidence  is  too  confused  and  contradictory  to  be  worthy  of 
any  attention,  also  speaks  of  the  family  having  expressed 
wonder  as  to  what  had  become  of  Samuel,  a  supposed 
brother  of  George,  and  yet  she  speaks  of  Mrs.  Nicholson, 
the  widow  of  Ralph,  having  been  with  that  part  of  the 
family;  but  she  also  proves  that  the  family  were  aware  of 
the  death  of  the  testator  and  of  his  riches,  and  speaks  of 
advertisements  about  him,  which  would  have  been  then  in- 
serted under  the  decree  of  1794,  and  yet  no  claim  was  made. 

This  parol  evidence,  such  as  it  is,  corresponds  with  the 
narrative,  that  George  had  a  brother  named  Samuel,  sug- 
gested possibly  by  John,  the  narrator ;  for  although  the  wit- 
nesses speak  to  declarations  long  before  the  time  at  which  he 
could  have  communicated  with  them,  if  the  idea  once  got 
possession  of  their  minds,  it  may  account  for  what  they  sup- 
pose themselves  to  have  recollected  as  being  said  by  others. 
But  assuming  that  those  declarations  ought  to  prevail  against 
the  evidence  afforded  by  the  wills  and  the  absence  of  all  the 
ordinary  proof  of  relationship,  and  that  it  were  believed  that 
there  was  a  Samuel,  a  brother  of  George,  the  case  would  be 
still  far  short  of  what  would  be  necessary  to  establish  the 
case  of  the  claimants.  It  would  only  come  to  this,  that  there 
was  a  Samuel,  a  brother  of  George,  and  that  a  Samuel 
*  was  found  at  Wapping,  without  any  thing  to  connect  *  505 
them,  except  the  narrative,  which,  for  the  reasons  be- 
fore given,  cannot  be  relied  upon,  and,  in  fact,  disproves  the 
identity  of  the  person. 

It  appears  to  me,  therefore,  that  the  appellants  have  failed 
to  make  out  their  claim,  and  that  the  appeal  must  be  dis- 
missed. 
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Lord  Brougham.  —  As  this  is  an  appeal  from  a  decree  of 
my  own,  twelve  years  ago,  in  the  Court  of  Chancery,  I  shall 
certainly  say  nothing  except  to  state  that  I  retain  my  opinion 
upon  the  t^ase.  It  has  not  been  altered,  but  I  must  say  that 
I  never  decided  a  case  in  my  life  with  more  reluctance  than 
I  did  that.  I  felt  all  the  pain  in  deciding  this  case  which  my 
noble  and  learned  friend  has  so  properly  and  fitly  adverted 
to.  One  always  feels  in  these  cases  that  the  party  fails,  not 
because  the  Crown  is  really  entitled  on  the  failure  of  next  of 
kin,  but  that  there  is  only  a  failure  of  proof  on  the  part  of 
the  party  claiming ;  that  he  cannot,  by  strictly  legal  evidence, 
duly  prove  himself  to  be  the  person  he  represents  himself  to 
be.  Therefore,  I  certainly  felt  very  great  reluctance  in  this 
case,  and  the  more  so  on  account  of  what  I  heard  from  the 
learned  Judge  who  tried  the  issue  when  first  I  sent  it  to 
trial,  reversing  the  order  of  the  Vice-chancellor.  It  was 
tried  at  the  Spring  Assizes  in  1831:  the  Attorney-General, 
the  present  Lord  Denman,  going  down  specially  for  the 
Crown,  and  Sir  Fbedeeice  Pollock,  the  present  Attorney- 
General,  leading  on  the  other  side.  I  happened  to  go  to 
York  on  my  way  to  the  north  during  the  vacation.  I  was 
not  present  at  the  trial ;  but  I  saw  the  learned  Judge,  Mr. 
Justice  LiTTLEDALE,  after  the  trial,  and  that  very  learned 
Jpdge  told  me  that  he  had  in  his  own  mind  no  moral 
*  506  doubt  *  that  the  case  was  true,  though  the  legal  evi- 
dence was  not  sufficient;  that  he  felt  a  very  strong 
moral  conviction  that  it  was  so,  contrary,  certainly,  to  the 
decision  of  the  jury,  because  they  were  bound  to  decide  upon 
the  legal  evidence.  That  being  the  case,  I  was  bound  to 
share  in  that  feeling,  subject  to  the  observations  which  my 
noble  and  learned  friend  has  made  in  his  very  accurate  state* 
ment  of  the  evidence.  Nevertheless,  all  these  circumstances 
have  increased  my  regret ;  for  when  I  sent  for  the  Judge's 
notes  on  the  motion  for  the  new  trial,  as  I  used  to  do  in  the 
Court  of  Chancery,  I  certainly  did  find  in  them  a  memoran- 
dum that  he  could  not  say  that  he  was  dissatisfied  with  the 
verdict.  He  told  me  that  he  should  have  been  as  well 
satisfied  if  the  verdict  had  been  the  other  way,  but  he  could 
not  say  positively  that  he  was  dissatisfied  with  it.  This  was, 
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therefore,  a  very  slender  case  on  behalf  of  the  Crown,  —  a  case 
which  leads  one  very  much  to  wish  that  there  had  been  legal 
evidence  so  clear  as  to  cast  it  the  other  way.  However,  all 
I  shall  say  at  present  is,  that  the  unfortunate  parties  who 
have  lost  here,  as  well  as  in  the  Court  below,  must,  upon  the 
affirmance  of  this  decre6,  have  recourse  to  the  Crown  in 
another  shape ;  they  must  be  suitors  in  another  form :  and  I 
would  fain  hope  that  some  mercy  may  be  shown,  at  all  events, 
as  regards  the  costs  of  this  suit.  We  give  no  costs :  the  par- 
ties must  apply  to  the  Crown. 

Lord  Campbell.  —  All  we  have  to  consider  is,  whether 
judicially  the  appellants  have  made  out  their  case ;  because  it 
is  quite  clear  that  unless  they  have  given  reasonable  evidence 
to  support  their  claim,  the  issue  is  well  found  and  the  learned 
Judge  was  right  in  his  decree.  After  having  con- 
sidered this  case  very  deliberately,  *  it  appears  to  me  *  607 
that  the  appellants  have  not  given  sufficient  evidence 
to  make  out  their  case.  I  think  that  the  verdict  was  correct, 
and  that  my  noble  and  learned  friend,  who  then  held  the 
Great  Seal,  was  bound  to  refuse  a  new  trial.  I  cannot  say 
that  I  entertain  any  doubt ;  I  think  the  order  of  the  Court  of 
Chancery  ought  to  be  affirmed. 

Lord  Cottbnham.  —  I  will  only  add,  in  consequence  of 
what  has  fallen  from  my  noble  and  learned  friends,  that  it  is 
quite  clear,  whether  these  parties  are  or  are  not  related  to 
the  testator,  they  are  not  related  in  the  way  they  suppose 
themselves  to  be ;  they  entirely  failed  in  •  making  out  their 
case  in  the  way  in  which  they  launched  it.  It  is  quite  clear 
that  they  are  not  related  to  him  in  that  way ;  therefore  there 
is  just  as  much  probability  of  other  individuals  of  the  same 
name  making  out  their  relationship  to  the  testator,  as  these 
individuals.  The  Crown  is  bound  to  hold  the  money  for  any 
individuals  who  may  make  but  a  claim  to  it ;  and,  of  course, 
before  the  Crown  in  its  bounty  can  be  expected  to  bestow 
any  portion  of  this  money  upon  any  individual,  those  who 
advise  the  Crown  must  be  quite  sure  that  there  are  no 
others  who  can  have  an  opportunity  of  making  out  a  case  of 
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relationship.    This  is  only  a  decision  upon  a  particular  state 
of  evidence. 

Lord  Brougham.  —  It  is  only  a  decision  upon  the  evidence 
before  us. 

(It  was  ordered  and  adjudged  that  the  appeal  be  dismissed, 
and  that  the  orders  therein  complained  of  be  affirmed.) 


•508  •HO ARE  v.  BYNG. 

1844. 

Charles  Hoare  and  Others Appellants. 

George  Byng  and  Others Respondents. 

WIU;  Construction.    ^Personal  and  Zanded  Estates.^    *^Then^ 

and  ^Afieruiards^ 

A  testator  left  all  his  personal  estate  subject  to  legacies,  and  all  his 
houses,  gardens,  parks,  and  woods,  and  all  his  landed  estates,  to  his 
wife  for  her  life,  and  afterwards  all  his  personal  and  landed  estates  to 
his  sister  for  her  life,  and  then  to  the  eldest  son  of  6.  B.,  and  after- 
wards to  6.  B.'s  second,  third,  or  any  later  sons  he  niight  have  by  the 
testator's  niece  A. ,  and  then  to  the  eldest  son  and  other  sons  successively 
of  the  Earl  of  B.  by  the  testator's  niece  C;  bub  all  these  to  be  subject 
to  out-payments  and  legacies  by  the  will  given  ;  and  if  they  and  the 
conditions  of  his  will  were  not  compHed  with  exactly,  he  left  all  the 
advantages  of  it  to  the  next  person  in  succession,  subject  to  the  lega- 
cies and  so  on,  unless  they  were  discharged.  The  testator,  by  codicils 
to  the  will,  gave  numerous  legacies  and  annuities,  upon  the  non- 
payment of  which  he  declared  repeatedly  and  in  various  forms  of  ex- 
pression that  the  persons  taking  his  personal  estate  should  be  subject 
to  the  penalties  in  the  will.  6.  B.  had  several  sons,  all  living  at  the 
death  of  the  testator. 

Held^  that  the  eldest  son  of  G.  B.  took  the  personal  estate  absolutely, 
subject  to  the  prior  life-estates,  and  to  the  legacies  and  annuities  given 
by  the  ¥dll  and  codicils.^ 


>  See  Audsley  v.  Horn,  1  De  G.,  F.  &  J.  226,  286,  237.    In  Summers 
V.  Mitchell,  34  N.  H.  45,  Fowleb,  J.,  observed :  *'  Nothing  is  better 
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February  36  and  27, 1844. 

The  qnestion  in  this  appeal  was,  whether  the  respondent 
George  Byng  is  entitled  absolutely,  or  for  life  only,  to  the 
residuary  personal  estate  of  the  late  Earl  of  Strafford,  subject 
to  certain  annuities  charged  thereon  and  still  subsisting,  under 
and  by  virtue  of  the  provisions  contained  in  the  will  of  that 
nobleman,  who  died  in  1791. 

William  Earl  of  Strafford,  by  his  will,  dated  the  25th  of 
October,  1774,  gave  as  follows :  **  I  leave  to  my  dear  wife, 
Anne  Countess  of  Strafford,  all  my  personal  estate  whatso* 
ever,  except  the  furniture  of  Wentworth  Castle,  for  her  life, 
subject  to  the  following  out-payments  and  legacies :  I 
also  leave  to  my  *  wife,  Anne  Countess  of  Strafford,  *  509 
all  my  houses,  gardens,  parks,  and  woods,  and  all  my 
landed  estates,  for  her  life,  and  afterwards  all  my  personal 
and  landed  estates  to  my  eldest  sister.  Lady  Anne  ConoUy, 
for  her  life,  and  then  to  the  eldest  son  of  George  Byng,  Esq., 
of  Wrotham  Park,  and  afterwards  to  his  second,  third,  or  any 
later  sons  he  may  have  by  my  niece  Anne,  Mrs.  Byng,  and 
then  to  the  eldest  son  and  other  sons,  successively,  of  the 
Earl  of  Buckingham  by  my  niece  Caroline  ;  but  all  these  to 
be  subject  to  the  following  out-payments  and  legacies." 

The  testator  then  gave  several  legacies  to  his  wife  and  to 
his  friends,  and  annuities  for  life  to  persons  in  his  employ- 
ment ;  and  added,  **  If  the  legacies  and  conditions  of  this  my 
will  is  not  complied  with  exactly,  then  I  leave  all  the  advan- 
tages of  it  to  the  next  person  in  succession,  subject  to  these 
legacies  and  so  on,  unless  they  are  discharged."  He  ap- 
pointed the  Earl  of  Dartmouth  and  three  others  his  execu- 
tors. 

The  testator  afterwards  made  thirteen  codicils.  By  the 
first,  dated  the  26th  of  January,  1778,  after  giving  several 
legacies  and  annuities,  he  added,  ^^  If  these  legacies  are  not 

settled  than  that,  at  common  law,  a  devise  to  one  generally  of  lands  and 
personal  estate,  without  any  words  of  limitation  or  perpetuity,  gives  to 
the  devisee  an  estate  for  life  only  in  the  lands,  but  the  personal  property 
absolutely  ;  unless  in  respect  to  the  real  estate  there  be  a  manifest  inten- 
tion to  give  a  fee."  2  Jarman  Wills  (4th  Am.  ed.),  125,  note  (2)  and 
cases  cited. 
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paid  punctually,  those  that  inherit  mj  personal  estate  are 
subject  to  the  penalties  in  my  will."  By  the  second,  after 
several  bequests  of  pictures,  he  gave  small  annuities  to  four 
of  his  servants  for  life,  adding  to  each  the  words,  '^  to  be  paid 
on  the  same  conditions  as  the  other  annuities  I  have  left." 
By  the  third,  after  appointing  Lord  Thurlow  (Lord  Chancel- 
lor) a  trustee  and  executor,  in  addition  to  those  named  in  his 
will,  and  after  giving  other  legacies  and  annuities,  he  added, 
^^  If  these  legacies  are  not  exactly  paid,  those  that  have  my 
personal  estate  are  to  be  subject  to  the  penalty  in  my  will." 
By  the  fourth,  after  giving  an  annuity  to  his  coachman 
*  510  for  *  his  life,  he  added,  **  and  I  mean  this  legacy  to  be 
secured  to  him  the  same  as  the  others  I  have  left,  and 
that  my  trustees  and  executors  will  see  it  performed."  By 
the  sixth  he  gave  further  annuities  to  his  servants;  and 
added,  ^^  these  legacies  to  be  faithfully  paid  under  the  same 
restraints  as  the  others  in  my  will  and  codicils."  By  the 
seventh  he  gave  his  wife's  servant,  H.  W.,  501.  a  year,  "  to 
be  paid  yearly  during  her  life  by  my  heirs  that  have  my  per- 
sonal estate,  and  on  failure  of  doing  so,  my  heirs  are  to  be 
subject  to  the  same  penalties  as  they  are  to  be  subject  to  in 
not  paying  the  other  legacies  and  annuities.  I  also  leave  to 
S.  R.,  my  footman,  the  additional  sum  of  402.  a  year,  to  be 
paid  yearly  during  his  Ufe,  and  2002.  in  money,  to  be  added 
to  what  I  have  left  him  in  another  codicil ;  on  failure  of  my 
heirs  to  my  personal  estate  doing  this,  they  are  to  be  subject 
to  the  same  penalties  in  my  will  for  not  paying  the  other  leg- 
acies and  annuities.  I  leave  to  Frederick  William  Went- 
worth,  Esq.,  of  Dorsetshire,  the  sum  of  60002.,  and  to  Mrs. 
Wentworth,  his  wife,  the  sum  of  20002. ;  my  heirs,  on  failure 
of  this  payment,  to  be  subject  to  the  penalties  in  my  will." 
The  eighth  codicil  began  thus :  '^  I  write  this  codicil  to  be 
added  to  the  other  codicils  of  my  last  will ;  that  I  would  have 
all  the  conditions  and  legacies  in  my  will  and  codicils  exactly 
executed  as  I  have  directed,  with  the  penalty  of  any  failure 
as  I  have  directed."  Then  followed  two  legacies  of  30002. 
each  to  a  nephew  and  niece  of  the  testator,  and  a  devise  of 
real  estate  to  his  footman,  S.  R.,  and  heirs  for  ever.  By  the 
ninth,  after  giving  farther  annuities  to  his  servants  for  their 
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lives,  he  added,  ^'  my  heir  to  be  subject  to  all  former  penalties 
relating  to  my  legacies,  if  these  are  not  regularly  paid."  By 
the  tenth  he  gave  further  legacies ;  and  added,  '*  these 
*  legacies  to  be  exactly  paid  by  whoever  has  my  per-  *  511 
sonal  estate,  or  else  my  personal  estate  to  go  on  the 
same  conditions  to  the  next  I  have  entailed  it  to."  The 
twelfth  began  thus :  '^  I  add  this  codicil  to  my  will,  which  is 
to  be  fulfilled  by  my  heir  to  my  personal  estate,  or  else  he  is 
to  forfeit,  to  the  next  person  I  make  my  heir,  all  I  have  left 
him."  Then  followed  several  bequests  of  annuities  and  leg- 
acies. The  thirteenth  and  last  codicil,  dated  the  9th  of  Jan- 
uary, 1791,  began  thus :  *^  I  add  this  codicil  to  my  will,  to  be 
fulfilled  under  the  same  conditions  as  my  will  and  other  codi- 
cils ;  "  and  it  ended  with  further  bequests. 

The  will  and  the  eighth  codicil  only  were  duly  executed 
and  attested  so  as  to  pass  real  estates. 

The  testator  survived  his  said  wife,  and  died  in  March, 
1791,  leaving  his  sister.  Lady  Anne  Conolly,  him  surviving. 
The  will  and  codicils  were  duly  proved  in  the  spjne  year  by 
Henry  Seymour  Conway  alone,  one  of  the  executors  named 
therein. 

George  Byng,  of  Wrotham  Park,  named  in  the  will,  had 
four  sons ;  namely,  George  Byng,  the  respondent,  his  eldest 
son,  and  John,  William,  and  Robert  Byng,  who  were  all  liv- 
ing at  the  death  of  the  testator. 

In  January,  1792,  Lady  Anne  Conolly  exhibited  her  bill  in 
the  Court  of  Chancery  against  the  Earl  of  Dartmouth  and  the 
other  trustees  and  executors,  the  respondent  George  Byng, 
and  the  said  John,  William,  and  Robert  Byng,  and  others ; 
thereby  stating,  among  other  things,  that  the  said  Lady  Anne 
Conolly  was  then  become  entitled  to  all  the  personal  estate  of 
the  testator,  and  all  the  interest  thereof,  during  her  life,  sub- 
ject to  the  payment  of  the  debts  and  such  of  the  legacies  of 
the  testator  as  the  Court  should  be  of  opinion  were 
due  to  the  several  legatees  under  the  *  will  and  codi-  *  512 
.  cils ;  and  she,  by  her  said  bill,  also  insisted  that  the 
persons  to  whom  the  testator  had  bequeathed  his  personal 
estate  after  her  decease  were  entitled,  under  the  will,  to  no 
more  than  a  life-estate  therein ;  and  that  she,  as  one  of  the 
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testator's  next  of  kin  (all  of  whom  were  named  in  the  bill), 
would,  after  their  deaths,  be  entitled  to  a  share  of  such  peiv 
sonal  estate  as  remained  undisposed  of.  The  bill  prayed  that 
accounts  might  be  taken  of  the  personal  estate  of  the  testator, 
and  of  his  funeral  and  testamentary  expenses,  and  debts  and 
legacies ;  that  the  personal  estate  might  be  applied  in  payment 
of  the  said  debts  and  such  of  the  legacies  as  the  Court  should 
be  of  opinion  were  payable  under  the  will  and  codicils ;  that 
after  payment  thereof,  Lady  Anne  Conolly  might  be  declared 
entitled*  during  her  life  to  the  interest  of  the  personal  estate ; 
and  that  it  might  be  declared  that,  after  the  deaths  of  the 
several  persons  to  whom  the  personal  estate  was  bequeathed 
after  her  death,  such  personal  estate  was  undisposed  of ;  and 
that  she,  Lady  Anne  Conolly,  together  with  such  other  per- 
sons as  were  the  next  of  kin  of  the  testator  at  the  time  of  his 
death,  were  entitled  to  the  whole  of  such  personal  estate  as 
was  undisposed  of  by  the  will  and  codicils. 

The  respondent  Greorge  Byng,  by  his  answer  to  the  bill, 
insisted  that  he,  as  the  eldest  son  of  George  Byng,  of  Wrotham 
Park,  was  entitled  to  the  whole  personal  estate  of  the  testa- 
tor, subject  to  the  life-interest  therein  of  Lady  Anne  Conolly, 
and  to  the  legacies  and  annuities  directed  by  the  will  and 
codicils. 

By  the  decree  made  by  the  Master  of  the  Rolls  in  1793,  it 
was  referred  to  the  Master  to  take  the  usual  accounts,  and  to 
inquire  who  were  the  next  of  kin  of  the  testator  at  his  death ; 
and  it  was  ordered  that  the  personal  estate,  not  spe- 
*  518  cifically  bequeathed,  *  should  be  applied  in  payment  of 
the  debts,  &c. ;  and  it  was,  among  other  things,  de- 
clared that  Lady  Anne  Conolly  would  be  entitled  to  the 
interest  of  the  clear  residue  of  the  testator's  personal  estate 
during  her  life. 

After  the  pronouncing  of  that  decree,  H.  S.  Conway,  one 
of  the  executors  and  defendant  in  the  cause,  died ;  and  by 
an  order  of  the  27th  of  February,  1796,  the  suit  was  revived 
against  the  Dowager  Countess  of  Ailesbury,  his  widow  and  - 
executrix. 

On  the  7th  of  March,  1796,  the  Master  made  his  report, 
in  pursuance  of  the  said  decree  and  of  the  said  order  of 
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reyivor,  and  certified  the  particulars  therein  contained  rela- 
tive to  the  personal  estate  of  the  testator,  and  the  rents  and 
profits  of  his  freehold  and  leasehold  estates,  &c. ;  and  he 
found,  among  other  things,  that  Lady  Anne  ConoUy,  being 
the  sister  of  the  testator,  was  one  of  his  next  of  kin ;  and 
that  the  several  other  persons  therein  mentioned  were  the 
other  next  of  kin  of  the  testator  at  his  death. 

By  a  subsequent  order  made  in  the  cause,  in  May,  1796, 
the  testator's  personal  estate  was  ordered  to  be  brought  in, 
and  to  be  invested  in  the  8  per  cent  consolidated  bank  annui- 
ties, and  the  interest  of  the  surplus,  after  providing  for  the 
growing  payments  of  the  annuities,  &c.,  to  be  paid  to  Lady 
Anne  Conolly  during  her  life ;  and  that  on  her  death,  any 
person  entitled  thereto  should  be  at  liberty  to  apply  to  the 
Court  concerning  the  same. 

Lady  Anne  Conolly  died  in  1797,  and  the  suit  was  revived 
by  her  executors.  Sir  W.  Howe,  Hugh  Hoare,  and  others,  (a) 
It  appeared  from  the  Master's  subsequent  reports,  and  from 
decrees  and  orders  of  Court,  that  the  fund  arising 
from  the  testator's  estate,  and  *  vested  in  the  8  per  *  514 
cent  consols,  in  the  year  1806  exceeded  807,0001.,  the 
interest  of  which  has  been  regularly  paid  to  the  respondent 
George  Byng,  according  to  the  said  decrees  and  orders, 
^*  without  prejudice  to  his  claim  to  the  capital." 

The  suit  having  afterwards  become  abated  by  the  deaths 
of  parties  from  time  to  time,  was  as  often  revived  by  various 
orders  of  the  Court. 

In  June,  1841,  the  respondent  G.  Byng  filed  a  bill  of  re- 
vivor and  supplement,  which  was  amended  in  February,  1842, 
against  John  Baron  Strafford,  formerly  John  Byng,  the 
respondent's  next  brother,  and  against  the  then  personal 
representatives  of  the  testator  and  of  Lady  Anne  Conolly 
and  the  other  next  of  kin  of  the  testator,  praying  that  it 
might  be  declared  that,  under  the  bequests  contained  in  the 
said  will  and  codicils,  he,  the  respondent,  became  upon  the 
death  of  Lady  Anne  Conolly  absolutely  entitled  to  all  the  re- 

(a)  See  Howe  v.  Earl  of  Dartmouth,  &o.,  7  Yes.  137. 
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siduary  personal  estate  of  the  said  testator,  then  (in  1842) 
amounting  to  375,156Z.  8  per  cent  consolidated  bank  annui- 
ties, besides  other  sums  standing  to  the  credit  of  the  causes ; 
and  that  the  said  sum  and  sums  might  be  ordered  to  Ke  trans- 
ferred to  him  accordinglj. 

The  defendants  having  put  in  their  answers,  the  Master  of 
the  Rolls,  on  the  hearing  of  the  causes  in  June,  1842,  made 
an  order  of  reference  to  the  Master  to  inquire  and  state  who 
were  the  next  of  kin  of  the  testator  at  his  death,  and  who 
were  the  personal  representatives  of  such  of  them  as  died 
since.  The  Master,  in  pursuance  of  that  order,  made  his 
report  in  July,  1842. 

The  causes  came  afterwards  to  be  heard  before  the 
Master  of  the  Rolls  upon  the  said  report,  and  upon  a 
*  615  *  petition  presented  by  the  respondent,  stating  and 
praying  to  the  same  effect  as  his  said  bill.  The  repre- 
sentatives of  the  next  of  kin  of  the  testator  resisted  the 
respondent's  claim,  insisting  that  the  several  persons  to  whom 
the  testator  had  bequeathed  his  personal  estate  after  the  death 
of  Lady  Anne  ConoUy  were  entitled  only  to  life-interests 
therein,  and  that  the  capital,  being  undisposed  of,  became 
after  their  deaths  divisible  among  the  testator's  next  of  kin. 

The  Master  of  the  Rolls,  by  his  decree,  (a)  dated  the  81st 
of  January,  1848,  declared  that  the  respondent  George  Byng, 
under  the  bequests  contained  in  the  said  will  and  codicils, 
became  upon  the  death  of  Lady  Anne  ConoUy,  and  then 
(at  the  date  of  the  decree)  was,  absolutely  entitled  to  all 
the  residuary  personal  estate  of  the  said  testator,  subject  to 
such  charges  as  are  still  subsisting  upon  or  affecting  the 
same,  and  the  same  was  ordered  and  decreed  accordingly ; 
and  it  was  further  ordered,  that  the  residue  of  the  sum  of 
876,1062.  19«.  6(2.  bank  8  per  cent  annuities,  standing  in  the 
name  of  the  accountant-general  in  trust  in  the  causes, — 
after  payment  of  costs  of  all  parties, — not  having  any  sub- 
sisting charge  or  incumbrance  affecting  it,  should  be  trans- 
ferred to  the  said  respondent. 

(a)  See  his  Lordship's  judgment,  5  Beav.  504. 
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The  personal  representatives  of  Lady  Anne  Conolly  and  of 
the  other  next  of  kin  of  the  testator  appealed  against  that 
decree. 

Mr.  KindeniUy  and  Mr.  Turner  (with  whom  was  Mr.  E.  J. 
Lloyd)^  for  the  appellants.  —  The  appeal  is  confined  to  the 
personal  estate,  and  the  question  is,  whether  Mr. 
George  Byng  is  entitled  to  it  absolutely,  *  or  for  his  *  516 
life  only.  The  Master  of  the  Rolls  held  that  he  took 
the  absolute  interest.  The  decrees  and  orders  made  in  the 
administration  suit  of  Lady  Anne  Conolly  against  the  Earl 
of  Dartmouth  did  not  affect  this  question ;  they  directed  the 
various  funds  constituting  the  testator's  estate  to  be  paid 
into  Court  and  to  be  vested  in  consols,  and  the  interest 
thereof,  after  setting  apart  sufficient  sums  to  answer  the 
growing  payments  of  the  annuities  bequeathed  by  the  testa- 
tor, to  be  paid  to  Lady  Anne  Conolly  for  her  life,  with  lib* 
erty  to  any  person  entitled  thereto  on  her  death  to  apply  to 
the  Court  concerning  the  same.  There  was  no  adjudication 
respecting  the  capital.  So  again,  on  the  death  of  Lady  Anne 
Conolly  in  1797,  the  order  made  in  the  suit  revived  by  her 
executors  (^Howe  v.  Dartmouth)  directed  the  further  pay- 
ment of  legacies  and  annuities,  and  the  interest  of  the  resi- 
due of  the  capital  to  be  paid  to  Mr.  Byng ;  but  without 
prejudice  to  his  claim  to  the  capital.  By  an  order  made  in 
that  cause,  on  rehearing  by  Lord  Eldon  in  1802,  it  was 
ordered  that  the  interest  and  dividends  of  the  fund  should 
be  paid  to  Mr.  Byng ;  ''  and  after  his  decease,  any  persons 
entitled  to  the  principal  and  interest  of  the  residue  of  the 
testator's  estate  were  to  be  at  liberty  to  apply  to  the  Court 
concerning  the  same."  Mr.  Byng's  claim  to  the  principal 
existed  from  the  year  1797,  but  his  right  has  never  been  ad- 
mitted by  any  order  or  decree  in  the  causes  before  the  decree 
now  under  appeal. 

The   will  and  codicils  are  most  inartificially  drawn;  no 
doubt  they  were  all  written  by  the  testator.    They  show  on 
the  face  of  them  an  intention  and  desire  that  the  estate,  botfly 
real  and  personal,  should  go  to  the  different  persons  named, 
in  succession,  and  for  their  respective  lives  only.    In  order 
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•  617  to  carry  ont  the  *  testator*8  intentioii,  your  Lord- 
ships will,  in  the  first  place,  endeavour  to  put  such 
construction  on  the  will  as  shall  give  effect  to  all  the  words 
of  it,  or,  at  all  events,  to  most  of  the  dispositions  in  it ;  and 
secondly,  if  your  Lordships  find  an  intention  clearly  ex- 
pressed, you  will  not  put  such  construction  on  other  parts  of 
the  will  as  shall  have  the  effect  of  defeating  that  clearly 
expressed  intention.  These  are  the  elementary  rules  appli- 
cable to  the  construction  of  wills.  If  a  man  devise  all  his 
lands  to  A.,  B.,  C,  and  D.,  in  succession,  the  effect  of  such 
a  devise  is  that  all  these  persons  take  life-estates  only;  so 
also,  in  a  similar  disposition  of  land  and  personal  estate^  it  is 
not  to  be  held  that  any  one  of  them  shall  take  it  absolutely. 

[Lord  Campbell.  —  It  is  quite  clear  that  in  such  a  devise 
of  lands,  each  person  only  takes  for  life ;  how  do  you  show 
that  the  same  rule  applies  to  personal  estate  ?] 

It  is  necessary  to  consider  that  mode  of  disposition  as  ap- 
plicable to  each  species  of  property.  There  is  no  doubt  as 
to  its  application  to  realty.  An  argument  was  raised  in  the 
Court  below  on  a  distinction  between  **  lands  "  and  ^^  estate  ;" 
and  it  was  argued  that  the  latter  word  was  sufficient  to  pass 
the  fee  in  realty,  and  therefore  that  when  the  testator  gave 
all  his  *' personal  and  knded  estates"  to  the  eldest  son  of 
George  Byng,  that  was  an  absolute  gift  of  the  personalty, 
unless  it  is  shown  to  be  cut  down  to  a  life-estate  by  some 
other  clear  expressions  in  the  will.  There  is  no  true  founda- 
tion for  that  argument.  The  whole  clause  must  be  considered 
together.  Admitting  that  the  word  *'  estate  "  may  pass  the 
fee  in  lands,  we  submit  that  in  some  combinations  of  terms  it 
may  not  pass  the  fee.  The  word  ^*  estate,"  as  used  by 
*  518  this  testator,  does  not  describe  the  quantity  of  *  in- 
terest he  had,  but  the  property  itself ;  by  the  words 
"  all  my  landed  estates,"  he  did  not  mean  "  all  my  real 
estate."  He  uses  technical  terms  capriciously  and  inarti- 
ncially  all  through  the  will  and  codicils.  The  first  devise  he 
makes,  after  that  to  his  wife,  is  to  Lady  Conolly,  expressly 
for  her  life ;  ^^  and  then  to  the  eldest  son  of  George  Byng, 
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and  afterwards  to  his  second,  third,  or  any  later  sons  he  may 
have  by  my  niece  Anne ;  and  then  to  the  eldest  son  and  other 
sons,  successively,  of  the  Earl  of  Buckingham  by  my  niece 
Caroline/'  It  is  most  consistent  with  the  whole  will  to  hold 
all  these  to  be  gifts  for  life  in  succession,  and  any  other  con- 
struction will  contravene  the  intention  of  the  testator.  It  is 
material  to  see  what  the  Judges  said  in  the  case  of  Whiteloek 
V.  Heddon^  (a)  —  which  is  cited  only  for  the  value  of  their 
opinions  given  upon  a  case  sent  by  the  Lord  Chancellor  to 
the  Court  of  Common  Pleas.  Chief  Justice  Eyre  says,  (h) 
^*  As  to  the  argument  that  a  fee  is  conveyed  to  the  sons  of  J. 
W.  by  the  word  '  estates,'  I  take  the  rule  to  be,  that  it  may 
convey  a  fee,  if  the  Court  sees  in  the  whole  context  of  the 
will  that  the  testator  intended  that  it  should  do  so ;  but  that 
in  its  strict  technical  sense  it  does  not  convey  a  fee : "  and 
Mr.  Justice  Buller  says,  **  The  first  question  here  will  be  on 
the  sense  of  the  word  *  estate,'  as  used  in  this  will.  There 
are  many  cases  in  which  this  word  has  received  different  in- 
terpretations:  noscitur  a  sociis;  look  to  the  words  which 
accompany  and  are  connected  with   it:    now,  if  the  word 

*  estate '  will  not  pass  a  fee  in  this  case,  the  whole  dispute 
with  respect  to  the  freehold  is  at  an  end."  Mr.  Justice 
Heath  says,  "  The  word  *  estate  '  must  be  construed 

*  according  to  the  context.    It  may  give  an  estate  for   *  619 
life,  in  tail,  or  in  fee,  according  as  the  intention  of  the 
testator  appears : "  and  Mr.  Justice  Rooee  says,  '^  The  word 

*  estate  '  or  ^  estates  '  may  or  may  not  give  a  fee-simple,  ac- 
cording to  the  context.  There  is  no  expression  in  this  will 
to  show  that  it  was  the  testator's  intention  to  describe  by  the 
word  *  estates '  the  quantity  of  interest  he  was  to  pass,  but 
only  the  premises." 

It  is  true  that  by  the  use  of  the  words  '^  all  my  estate  " 
in  a  will,  the  whole  interest  passes  from  the  testator,  but 
may  not  all  go  to  the  first  taker  absolutely ;  the  whole  estate 
passes  out  of  the  testator  to  the  devisees  all  together,  but  not 
absolutely  to  any  one  of  them.  If  the  words  "  for  life  "  were 
left  out  of  the  gifts  to  the  Countess  of  Strafford  and  Lady 

(a)  1  Bos.  &  Pol.  243.  (b)  1  Bos.  &  Ful.  247. 
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Anne  ConoUy,  still  each  would  take  only  a  life-estate  in  the 
personalty.  The  testator  uses  technical  words  at  random  in 
respect  of  the  personalty ;  saying  in  the  first  codicil,  ^*  those 
that  inherit  my  personal  estate,"  &c. ;  and  in  the  twelfth, 
'^  my  heir  to  my  personal  estate,"  &c. :  so  that  the  will  can- 
not be  construed  according  to  the  technical  meaning  of  the 
terms  used,  but  the  intention  is  to  be  collected  from  the  whole 
context ;  and  the  words  ^'  and  afterwards,"  and  ^'  and  then," 
and  again  '^  and  afterwards,"  indicate  a  clear  intention  that 
the  several  gifts  were  gifts  to  the  several  persons  named  for 
life  in  succession,  and  to  no  one  of  them  absolutely. 

[The  Lord  Chancellor.  —  The  gifts  to  the  Countess  of 
Strafford  and  Lady  Anne  ConoUy  are  expressed  to  be  **  for 
life  ;  "  why  should  not  the  testator  use  the  same  expression 
in  the  gift  to  the  eldest  son  of  George  Byng,  if  he  meant  to 
give  him  only  a  life-estate  ?  ] 

And  if  he  meant  to  give  him  an  estate  in  fee,  he 
*  520  *  would  have  used  such  words  as  he  did  in  the  eighth 
codicil,  in  devising  a  freehold  estate  to  his  footman : 
'^  which  estate  I  leave  to  him  and  heirs  for  ever ;  "  showing 
that  he  knew  how  to  devise  a  fee.  There  is  no  estate  given 
absolutely  to  the  eldest  son  of  George  Byng.  The  case  of 
Aw$e  V.  Melhui8h(^a)  is  applicable  to  both  branches  of  the 
question.  There  a  testator  gave  all  his  estates  and  effects, 
freehold  and  leasehold,  to  certain  persons  successively  for 
their  respective  lives,  remainder  to  two  other  persons  '^  during 
their  joint  lives,  and  to  the  survivor  of  them."  Lord  Chief 
Baron  Etre,  sitting  for  the  Lord  Chancellor  in  the  Court  of 
Chancery,  held  that  only  a  life-estate  in  the  freehold  passed 
to  the  survivor  of  those  two;  observing  that  the  testator 
meant  by  the  use  of  the  words  ''  all  my  estates  and  effects," 
no  more  than  a  description  of  the  subjects  of  the  devise,  not 
the  interest  devised ;  and  that  the  express  limitations  for  life 
in  the  prior  devises  showed  that  the  intent  was  to  give  a  life- 
estate  only  to  the  survivor.    These  observations  apply  forcibly 

(a)  1  Bro.  C.  C.  510. 
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to  the  present  case.  The  conseqnence  of  the  construction 
put  on  this  will  by  the  Court  below  would  be,  that  if  the 
eldest  son  of  George  Byng  died  in  the  lifetime  of  the  testa- 
tor, the  testator  should  be  held  to  have  died  intestate,  ex- 
cept as  to  the  prior  life-estates  to  hi^  wife  and  Lady  Conolly. 

[The  Lord  Chancellor.  —  All  the  codicils  are  anxiously 
expressed  to  pay  the  legacies  and  annuities.] 

Yes,  all  the  estates  were  to  be  forfeited  on  non-pajnnent  by 
the  different  takers;  but  it  is  not  therefore  to  be  inferred 
that  a  fee  was  given  to  any  of  them ;  those  to  whom  life- 
estates  wei^  expressly  given  were  to  forfeit  them. 
Where  a  testator  has  *  distinctly  pointed  out  a  sue-  *521 
cession  of  takers  without  any  words  of  limitation  of 
the  fee,  to  hold  that  he  gave  the  fee  to  any  one  destroys  the 
succession. 

[The  Lord  Chancellor.  —  If  a  testator  gives  all  his  per- 
sonal estate  to  A.  it  is  an  absolute  gift,  subject,  however,  to 
be  cut  down  or  defeated  by  other  words  in  the  will.  But 
the  person  contending  against  such  absolute  gift  must  show 
the  words  by  which  it  is  so  cut  down.  It  is  not  to  be  ques- 
tioned that  if  a  person  gives  his  real  and  personal  estate  to  A. 
without  more,  A.  takes  the  personal  estate  absolutely,  but 
not  the  real  estate  without  the  addition  of  heirs,  or  for  ever, 
or  other  words  showing  an  intention  to  give  an  absolute 
estate.  If  real  estate  is  given  to  A.  and  his  heirs,  and  after- 
wards to  B.  and  his  heirs,  this  latter  gift  does  not  cut  down 
or  affect  the  estate  given  to  A.  and  his  heirs.  ]  ^ 

m 

But  if  you  give  personalty  to  A.  and  afterwards  to  B.  and 
afterwards  to  C,  these  all  only  take  life-estates  in  succes- 
sion. 

[Lord  Cottbnham. — Is  there  any  case  where  that  has  been 
decided  ?  ] 

>  See  Hawley  v.  Northampton,  8  Mass.  37;  1  Jarman  Wills  (4th  Am. 
ed.),  677,  note  (2)  ;  Burbauk  v.  Whitney,  24  Pick.  154,  155  ;  Ide  v.  Ide, 
5  Mass.  500. 
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The  word  ^*  afterwards  "  means  after  the  former  estate. 

[Lord  Cottenham.  —  But  the  "afterwards"  may  never 
arrive.] 

• 

There  is  no  case  in  which  it  was  held  that  when  personalty 
is  given  to  A.  and  afterwards  to  B.,  and  then  to  C,  &c.,  A. 
takes  an  indefeasible  interest.  It  was  not,  indeed,  argued  in 
the  Court  below,  nor  will  it  here,  that  Mr.  Byng  took  an 
indefeasible  interest  in  this  property,  but  that  he  took  it 
subject  to  the  performance  of  the  conditions  imposed  by 
the  will  and  codicils  on  the  several  devisees  and  legatees 
taking  in  succession.  It  would  appear  by  the  Master 
*622  *of  the  Rolls'  judgment  that  he  conceived  that  the 
burdens  and  charges  imposed  on  the  property  by  the 
testator  indicated  his  intention  to  give  it  absolutely.  That 
inference  does  not  necessarily  arise ;  the  conditions  are  not 
that  the  legatees  shall  pay  the  charges,  but  that  they  are  to 
be  paid  out  of  the  property  given  to  them,  or  it  is  to  be  for- 
feited by  the  person  in  possession,  and  to  pass  to  the  next 
taker  specified  in  the  will. 

Upon  the  authority  of  the  case  of  Awse  v.  Melhuish^  before 
referred  to,  and  the  recent  case  of  Doe  v.  Lean^  (a)  it  is  sub- 
mitted that  the  testator's  intention  in  the  use  of  the  words 
"  all  my  personal  and  landed  estates,"  was  to  describe  the 
nature  of  the  estates,  and  not  the  quantity  of  interest  given. 

The  Solicitor-Q-eneral  and  Mr,  Romilly  appeared  for  the 
respondents,  but  were  not  called  on. 

The  Lord  Chancellor.  —  The  material  part  of  the  will,  on 
which  the  question  tlirns,  is  extremely  short :  "  I  also  leave 
to  my  wife,  Anne  Countess  of  Strafford,  all  my  houses,  gar- 
dens, parks,  and  woods,  and  all  my  landed  estates,  for  her 
life ;  and  afterwards  all  my  personal  and  landed  estates  to  my 
eldest  sister  Lady  Anne  ConoUy,  for  her  life ;  and  then  to 
the  eldest  son  of  George  Byng,  Esq.  of  Wrotham  Park  ;  and 

(a)  1  Ad.  &  £1.  229  (new  series). 
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afterwards  to  his  second,  third,  or  any  later  sons  he  may  have 
by  my  niece  Anne,  Mrs.  Byng,  and  then  to  the  eldest  son  and 
other  sons  successiyely  of  the  Earl  of  Buckingham  by  my 
niece  Caroline." 

It  was  argued  by  the  counsel  for  the  appellants,  and  yeiy 
properly  argued,  that  as  to  the  first  clause,  ^^  I  also  leave 
to  my  wife,  Anne  Countess  of  Strafford,  all  *  my  houses,  *  628 
gardens,  parks,  and  woods,  and  all  my  landed  estates 
for  her  life,"  the  words  '^  landed  estates  "  are  a  mere  descrip- 
tion of  the  property,  and  do  not  denote  the  quantity  of  inter- 
est; and  therefore  they  argued,  and  I  think  fairly  argued, 
that,  in  the  next  passage,  ^'  and  afterwards  all  my  personal 
and  landed  estates  to  my  eldest  sister  Lady  Anne  ConoUy, 
for  her  life,"  the  words,  ^'  landed  estates  "  have  exactly  the 
same  meaning,  and  that,  therefore,  i^ain  they  have  the  same 
meaning  as  applicable  to  the  gift  to  '^  the  eldest  son  of  George 
Byng,  Esq.,  of  Wrotham  Park  ; "  and  the  learned  counsel  then 
come  to  this  conclusion,  that  as  there  are  no  words  of  inher- 
itance, this  gift,  as  far  as  the  landed  estates  are  concerned, 
carries  only  an  estate  for  life.  They  then  follow  that  conclu- 
sion up  by  this  argument.  But  before  I  proceed  to  that,  I 
should  state,  with  respect  to  the  personal  estate,  that  when 
the  testator  conveys  his  personal  estate,  he  conveys  all  his 
personal  estate  to  Lady  Anne  Conolly  for  life,  and  then  to  the 
eldest  son  of  George  Bjmg,  Elsq.,  of  Wrotham  Park.  Those 
words  require  no  addition  of  words  of  inheritance,  as  regards 
the  personal  estate.  The  personal  estate  by  those  words 
would  pass  absolutely;  therefore,  although  the  real  estate 
might  be  an  estate  merely  for  life,  the  words  are  clearly  suffi- 
cient to  pass  the  personal  estate  absolutely.  Then  the  learned 
counsel  make  use  of  this  argument :  they  say  it  was  intended 
that  the  real  estates  and  the  personal  estate  should  go  together 
to  the  same  person,  and  be  vested  always  in  the  same  person ; 
and  as  the  real  estates  are  only  estates  for  life,  therefore  (they 
say)  the  personal  estate  must  also  be  considered  as  an  estate 
for  life.  But  the  real  estates  are  estates  for  life,  merely 
because  no  words  of  inheritance  have  been  added; 
and  it  does  not  follow,  that  *  because  by  that  omission  *  524 
there  is  a  failure  of  the  object,  the  personal  estate  is 
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an  estate  only  for  life.  That  argument,  therefore,  has  no 
weight.  It  appears  to  me  that  the  circumstance  of  the  real 
estates  being  only  estates  for  life,  in  consequence  of  the  omis- 
sion to  add  words  of  inheritance,^  the  object  which  the  testa- 
tor is  supposed  to  have  in  view ;  namely,  that  the  personal 
estate  and  the  real  estates  should  go  to  the  same  persons, 
has  on  that  account  failed,  and  therefore  no  inference  can  be 
drawn  from  that  circumstance. 

But  then  it  is  said  that,  though  by  the  words  '^  then  to  the 
eldest  son  of  George  Byng,  Esq.,  of  Wrotham  Park,"  if  they 
stood  alone,  an  absolute  estate  would  be  conveyed,  yet  that 
the  additional  words  ^^  and  afterwards  to  his  second,  third,  or 
any  later  sons  that  he  may  have  by  my  niece  Anne,'*  alter 
the  nature  of  the  estate.  I  do  not  understand  how  they  alter 
the  nature  of  the  estate.  The  personal  estate  is  absolutely 
given  by  the  most  distinct  words  to  the  eldest  son  of  George 
Byng,  Esq.,  of  Wrotham  Park.  If  an  absolute  estate  is  given 
to  him  by  those  words,  it  does  not  follow  that  any  alteration 
is  made  in  that  estate,  because,  after  the  termination  or  sup- 
posed termination  of  that  estate,  which  can  in  point  of  law 
have  no  termination,  another  disposition  of  the  property 
immediately  afterwards  is  made ;  therefore  I  do  not  think 
that  that  argument  at  all  applies.  An  absolute  estate  is 
given,  and  the  will  adds,  that  after  the  expiration  or  termina- 
tion of  that  estate,  then  some  other  person  shall  take.  That 
estate  never  does  terminate :  then  there  is  no  other  person 
that  can  take  it. 

It  is  material  to  observe,  that  in  the  two  former  disposi- 
tions, when  the  testator  intends  to  give  estates  for  life,  estates 
for  life  are  in  terms  given ;  they  are  not  in  a  remote 
*  625  part  of  the  will,  but  in  the  clause  *  which  immediately 
precedes ;  an  estate  for  life  is  in  terms  given  to  the 

^  See  2  Jarman  Wills  (4th  Am.  ed.),  125,  note  (2),  and  nomerona  cases 
cited;  Wait  v.  Belding,  24  Pick.  133  ;  Cook  v.  Holmes,  11  Mass.  581 ; 
Josselyn  v.  Hutchinson,  21  Maine,  340;  Newton  v.  Griffith,  1  Harr.  &  G. 
Ill;  Wright  w.  Denn,  10  Wheat.  204;  Lummus  v.  Mitchell,  34  N.  H.  39, 
45.  But  if  the  will  disclose  a  manifest  intent  of  the  testator  to  give  a  fee, 
a  fee-simple  estate  wiU  pass  without  words  of  Hmitation.  See  2  Jarman 
Wills  (4th  Am.  ed.),  125,  note  (2),  and  cases  dted ;  2  Kent,  7. 
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Countess  of  StrafiPoid,  and  an  estate  for  life  is  in  terms  given 
to  Lady  Anne  Gonolly ;  and  then  there  is  this  disposition  of 
the  property  immediately  afterwards,  to  the  eldest  son  of 
George  Byng,  and  it  is  given  to  him  without  any  limitation 
as  to  its  being  an  estate  for  life :  that  being  an  absolute  estate, 
the  disposition  after  the  termination  of  that  estate  is  an  abso- 
lute disposition  of  a  nonentity,  and  is  altogether  void,  and 
appears  to  me  to  have  no  effect  whatever.  Therefore,  I  think, 
under  these  circumstances,  that  the  decision  of  the  Court 
below  must  be  afibmed. 

Lord  Brougham.  —  I  entirely  agree  in  the  view  which  my 
noble  and  learned  friend  has  taken  of  this  case.  In  the  first 
place,  it  is  not  immaterial  to  observe,  that  when  this  testator 
clearly  meant  to  give  a  life-estate,  he  leaves  no  doubt  what- 
ever about  it ;  he  gives  to  his  widow  for  her  life  ;  he  gives  to 
his  sister  for  her  life ;  and  there  is  no  question  which  can  be 
raised  whether  or  not  to  those  two  devisees  and  legatees  he 
intended  an  absolute  interest  or  life-estate.  Then  immedi- 
ately and  in  succession  following  those  two  devisees  and  gifts 
in  terms  for  life  come  these  words :  and  they  are  not  ^^  then 
and  in  the  same  manner,"  or  ^^  and  then  in  like  manner,"  or 
^^  and  then  and  also  likewise,"  which  might  raise  some  doubt ; 
but,  as  if  he  were  addressing  himself  to  a  totally  different  sub- 
ject-matter, he  addresses  himself  to  a  totally  different  party ; 
namely,  the  son  of  his  niece,  Lady  Anne  Conolly's  daughter, 
his  own  great-nephew  ;  he  then  gives  it  in  the  words  which 
have  raised  this  controversy,  respecting  which  one  is  only 
surprised,  considering  the  vast  sum  at  stake,  that  half  a  cen- 
tury should  have  been  suffered  to  elapse  by  the  respon- 
dent *  remaining  in  calm  contentment,  without  taking  *  526 
the  opinion  of  the  Court,  as  has  been  done  by  this 
convenient  proceeding :  ^*  And  then  to  the  eldest  son  of 
George  Byng,  Esq.,  of  Wrotham  Park;  and  afterwards  to 
his  second,  third,  or  any  later  sons  he  may  have  by  my  niece 
Anne." 

Now  it  is  quite  clear  that  "  then  "  must  refer  to  the  verb 
and  the  substantive  before ;  that  is  to  say,  ^'  I  leave  to  my 
wife  all  my  houses,  gardens,  parks,  and  woods,  and  all  my 
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landed  estates,  for  her  life ;  and  afterwards  all  my  personal 
and  landed  estates  to  my  eldest  sister,  Lady  Anne  ConoUy, 
for  her  life  ;  and  then  to  the  eldest  son  of  George  B}rng,  Esq., 
of  Wrotbam  Park."  Here  he  is  making  a  gift  out  and  oat  of 
his  whole  personal  estate,  —  and  we  are  now  only  considering 
the  question  as  to  the  personal  estate.  He  gives  his  whole 
personal  estate  out  and  out  to  Mr.  George  Byng's  eldest  son ; 
that  is  perfectly  clear ;  and  if  he  (the  eldest  son)  had  prede- 
ceased the  testator,  it  would  have  been  a  gift  also  to  his 
brother  next  in  succession,  him  surviving. 

But  then,  as  it  is  quite  clear  the  decision  would  be  against 
the  appellants  if  you  were  only  to  read  this  phrase,  stopping 
at  the  words  ^*  Wrotham  Park  ; "  in  order  to  make  it  appear 
that  that  gift  is  qualified  or  retracted,  as  it  were,  but  at  all 
events  restricted  by  what  follows,  they  (the  appellants'  coun- 
sel) take  in  the  words  next  immediately  following ;  that  is  to 
say,  ^^  and  afterwards  to  his  second,  &c.,  sons."  Now  I  do 
not  think  it  ever  was  decided  —  I  am  not  aware  that  it  has 
ever  been  contended  —  that  a  gift  of  an  absolute  interest, 
followed  by  a  gift  to  another  person  of  the  same  absolute 
interest,  restricts  the  first  absolute  interest  to  a  life-estate  by 

combining  the  two  clauses  of  gift  together,  as  if  they 
*627    formed  one  gift;  whereas  they  •form,  in  fact,  two 

gifts ;  first,  to  George  Byng's  eldest  son,  the  first  taker, 
and  after  him  to  the  second  son.  I  therefore  consider  that 
this  is  neither  more  nor  less  than  that  which  the  Master  of 
the  Rolls  has  decided,  —  a  fee  first  given,  and  then  mounting 
on  that  another  fee  ;  that  is  to  say,  an  absolute  interest  in  the 
personalty  given  to  the  eldest  son  of  George  Byng,  and  sub- 
sequent to  that,  and  not  as  parcel  of  that  gift,  in  which  case 
it  might  qualify  it,  but  subsequent  to  that,  an  attempt  to  give 
to  G.  Byng's  second  son  that  which  it  was  impossible  to  give, 
namely,  that  which  remained,  after  the  whole  was  exhausted 
by  the  gift  to  Mr.  G.  Byng's  eldest  son.  Now  what  remained  ? 
Nothing,  as  has  been  observed  by  my  noble  and  learned  friend, 
nothing  whatever  remained ;  because  the  first  gift  is  to  the 
eldest  son  of  George  Byng  of  the  whole,  and  the  whole  being 
exhausted  by  that  gift,  nothing  whatever  remained. 

I  entirely  leave  out  of  view,  in  my  judgment,  two  things. 
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In  the  first  place,  I  leave  out  of  view  all  that  is  said  respect- 
ing the  charges ;  and  why  ?  Because  some  little  doubt  may 
exist  on  the  argument  as  to  the  charges  ;  first,  as  to  whether 
they  were  charges  on  the  real  estate,  in  which  ease  they 
would  not  operate  to  enlarge  the  fee,  or  whether  they  were 
charges  on  the  personal  estate,  in  which  case  they  would 
operate  to  enlarge  the  fee.  I  bold  it  to  be  quite  immaterial 
to  go  into  that,  because  that  is  by  no  means  so  clear  as  the 
construction  of  the  clause  of  gift  itself ;  and  I  have  no  occa- 
sion to  seek  for  a  worse  argument,  when  I  think  I  have  a 
better  argument  to  resort  to.  The  other  thing  which  I  pur- 
posely leave  out  of  view  is,  whether  or  not  my  opinion  would 
be  the  same  with  respect  to  the  real  estate  ;  and  I  purposely 
leave  that  out  of  view ;  for  this  reason,  because  it  is 
not  necessary  *  to  decide  one  way  or  the  other  as  to  *  528 
the  realty.  We  are  here  only  on  the  personalty  ;  we 
can  only  be  here  as  to  the  personalty.  The  real  estate  being 
affected  by  no  trust,  there  is  no  possibility  of  taking  the 
opinion  of  a  Court  of  Equity  upon  it ;  consequently  until  an 
ejectment  is  brought  on  the  decease  of  Mr.  George  Byng,  — 
which  I  hope  will  be  at  a  very  distant  period,  —  there  is  no 
chance  of  that  question  being  tried  at  law.  But  I  must  say 
that  I  do  not  wish  to  be  understood  to  be  clearly  of  opinion 
—  very  far  from  it  —  that  this  is  an  estate  for  life  of  the 
realty,  any  more  than  an  estate  for  life  of  the  personalty.  I 
am  not  called  upon  to  give  an  opinion  upon  that,  but  if  I 
were  to  give  an  opinion,  I  am  not  at  all  clear  that  I  should 
not  give  it  in  the  same  way  with  respect  to  the  realty  as  I  do 
with  respect  to  the  personalty.  But  why  should  I  enter  upon 
that  ?  The  argument  in  respect  of  the  realty  may  be  rested 
on  totally  different  grounds  from  any  that  we  have  with  re- 
spect to  the  personalty ;  and  therefore,  for  both  those  rea- 
sons, there  is  no  necessity  for  our  deciding  that  question. 

Last  of  all,  I  shall  just  mention  two  cases  which  have  been 
cited  by  the  learned  counsel,  — Awse  v.  Melhuish  (a)  and  Doe 
V.  Lean^  (li)  —  cases  more  wide  of  the  present  could  hardly 
be  cited,  in  my  opinion,  than  those.     [His  Lordship  having 

(a)  1  Bro.  C.  C.  519.  (6)  1  Ad.  &  El.  (n.  s.)  229. 
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stated  the  points  disputed  in  both  cases,  observed  as  to  the 
latter :]  Now  that  case  is  so  clear  that  one  wonders  that  it 
should  ever  have  been  disputed.  There  are  no  words,  or  any- 
thing like  words,  of  inheritance.  The  words  are,  "  an  estate 
called*  L.,  in  the  parish  of  B. ;"  any  thing  more  completely 
showing  that  ^^  estate  *'  there  means  a  close  or  a  piece  of  land 

called  L.,  in  the  parish  of  B.,  cannot  be  conceived ; 
*  529    no  man's  *  estate  or  quantity  of  interest  is  called  "  L., 

in  the  parish  of  B. ;  "  it  refers  to  a  particular  parcel 
of  land  which  is  situate  in  the  parish  of  B.,  and  so  named ; 
consequently  that  was  the  subject  of  that  gift.  Afterwards 
it  was  said  the  same  shall  go  so  and  so  ;  and  the  word  ^^  same  " 
must  no  doubt  refer  to  the  last  antecedent ;  namely,  ^^  an 
estate  called  L.,  in  the  parish  of  B. ;  "  therefore  the  argu- 
ment, resting  on  the  general  use  of  the  word  "  same,"  could 
only  rest  on  the  omitting  all  this,  and  substituting  the  word 
^^  same  ;  "  the  same  estate,  if  it  had  been  the  same  estate  in 
the  will,  that  might  have  been  sufficient  to  pass  a  fee,  but 
that  was  not  the  meaning  of  the  word  ^'  same ; "  the  meaning 
of  it  was  the  estate  L.  before  mentioned,  in  the  parish  of  B. 

For  these  reasons,  considering  that  those  cases  really  have 
no  application  whatever  to  the  present,  I  entirely  agree  with 
my  noble  and  learned  friend  that  this  judgment  is  weU 
grounded;  and  without  entering  into  aU  the  argument,  I 
think  it  sufficient  to  say  that  in  my  opinion  the  Master  of  the 
Rolls  has  taken  a  correct  view  of  this  case ;  for  he  expressly 
states  that  it  is  impossible  in  law  to  give  to  A.  a  right  to  a 
thing  out  and  out, — to  give  the  absolute  interest  in  that  thing, 
and  then  afterwards  to  restrict  that  absolute  gift  by  a  limita- 
tion over.  That  would  be  attempting  to  do  that  which  is 
impossible,  —  to  limit  the  fee  which  is  given  in  the  first  in- 
stance. Observing  merely,  therefore,  that  the  grounds  on 
which  we  have  to  proceed  appear  to  be  the  same  on  which 
the  Court  below  pronounced  the  decision,  I  am  entirely  of 
opinion  with  my  noble  and  learned  friend  that  the  judgment 
ought  to  be  affirmed. 

Lord  Cottenham.  —  I  am  also  of  opinion  that  this 
*  530   *  judgment  ought  to  be  affirmed ;  and  that,  in  the  ordi- 
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nary  meaning  of  the   words  which  are  used  in  the  will, 
they  are  clearly  sufficient,  taken  by  themselves,'  to  convey  an 
absolute  interest ;  and  I  do  not  find  in  any  of  the  other  testa- 
mentary papers  any  sufficient  reason  to  give  any  other  con- 
struction to  those  words  than  that  which  is  the  clear  and 
proper  meaning  of  them.     The  two  estates  are  joined,  and 
one  argument  was  that  there  was  an  intention  on  the  part  of 
the  testator  that  they  should  go  together.    Beyond  all  doubt, 
that  was. his  intention ;  but  the  same  rule  not  being  applicable 
to  real  estate  which  is  applicable  to  personal  estate,  the  inten- 
tion clearly  enough  expressed  upon  the  face  of  the  will  is 
not  capable  of  being  carried  into  effect.     Now,  for  instance, 
supposing  the  arguments  which  have  been  used  on  the  part  of 
the  appellants  were  correct,  and  the  word  "  estate  "  ^  meant 
a  mere  description  of  the  property,  then  there  being  no  words 
descriptive  of  the  extent  of  interest,  and  no  words  of  inheri- 
tance, if  that  be  the  construction  put  on  the  will,  the  conse- 
quence would  follow  of  taking  the  real  estate  out  of  that 
course  in  which  the  testator  evidently  intended  it  should  go. 
That  does  not  apply  to  the  personal  estate  at  all,  no  words 
of  inheritance  being  necessary ;  and  the  same  reason  would 
not  operate  on  the  construction  of  the  will  with  reference  to 
the  personal  estate  as  with  reference  to  the  real  estate.     The 
question  as  to  the  real  estate  not  being  before  us  for  con- 
sideration, I  do  not  express  any  opinion  upon  it,  further  than 
to  say  that  the  failure  of  the  testator's  intention  as  to  the 
real  estate  furnishes  no  ground  for  coming  to  a  conclusion 
that  the  same  consequence  must  follow  as  to  the  other  part 
of  the  disposition,  which  relates  to  the  personal  estate.^ 

Now,  I  am  dealing  with  the  personal  estate,  and  I 
*  find  it  given  to  two  persons  for  life  specified,  and    *  581 
then  the  words  used,  *'  and  then  to  the  eldest  son  of 
George   Byng."      The  words  "  then  "    and  "  afterwards," 
which  are  used  in  this  will,  seem  to  be  used  with  the  same 
meaning ;  where  they  have  an  antecedent,  there  is  no  diffi- 

^  See  2  Jannan  Wills  (4th  Am.  ed.)»  133,  note  (2),  and  cases  cited. 
'  See  the  remarks  of  Mr.  Justice  Bioelow,  in  Hall  v.  Priest,  6  Gray, 
21-23;  Hawley  v,  Northampton,  8  Mass.  38,  39  ;  Ex  parte  Wynch,  5  De 

G.,M.  &G.  225,  226. 
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♦584  ♦THE  QUEEN  v.  MILLIS. 

1843. 

The  Queen Plaintiff  in  Error. 

George  Millis Defendant  in  Error. 

AND 

The  Queen Plaintiff  in  Error. 

James  Carroll Defendant  in  Errwr. 

Canon  Law.    Marriage. 

A.,  a  member  of  the  Established  Chm'ch  in  Ireland,  went,  accompanied  by 
B. ,  a  Presbyterian,  to  the  house  of  C. ,  a  regularly  placed  minister  of 
the  Presbyterians  of  the  parish  where  .C  resided,  and  there  entered 
into  a  present  contract  of  marriage  with  the  said  B.  ;  the  minister 
performing  a  religious  ceremony  between  them,  according  to  the  rites 
of  the  Presbyterian  Church.  A.  and  B.  lived  together  for  some  time 
as  man  and  wife  ;  A.  afterwards,  B.  being  still  alive,  married  another 
person,  in  a  parish  church  in  England.  QtMere,  whether  the  first  con- 
tract, thus  entered  into,  was  sufficiently  a  marriage  to  support  an 
indictment  against  A.  for  bigamy? ' 


^  See  Catherwood  v,  Caslon,  13  M.  &  W.  261,  266  and  note  ;  Beamish 
V,  Beamish,  9  H.  L.  Cas.  274  ;  s.  c.  5  Irish  C.  L.  136  ;  Du  Moulin  p. 
Druitt,  13  Irish  C.  L.  212.  The  rule  upon  this  subject,  as  stated  by 
Chancellor  Kent,  is,  that  **  if  the  contract  be  made  per  verba  de  prcesenti^ 
and  remains  without  cohabitation,  or  if  made  per  verba  de  futuroj  and  be 
followed  by  consummation,  it  amounts  to  a  valid  marriage,  in  the  absence 
of  all  civil  regulations  to  the  contrary,  and  which  the  parties  (being  com- 
petent as  to  age  and  consent)  cannot  dissolve  ;  and  it  is  equally  binding 
as  if  made  in  facie  ecclesia.**  2  Kent,  87.  See  Bissell  v.  Bissell,  55  Barb. 
525 ;  O'Gara  v,  Eisenlohr,  38  N.  Y.  296  ;  Commonwealth  v.  Stump,  53 
Penn.  St.  132;  Patterson  r.  Caines,  6  How.  (U.  S.)  550  ;  Hallett  p.  Col- 
lins, 10  How.  (U.  S.)  174;  Jewell  v.  Jewell,  1  How.  (U.  S.)  219;  Clayton 
w.  Wardwell,  4  Comst  230 ;  Londonderry  v.  Chester,  2  N.  H.  268;  Par- 
ton  v.  Hervey,  1  Gray,  119,  122  ;  Milford  v.  Worcester,  7  Mass.  48 ; 
Ligonia  v.  Buxton,  2  Greenl.  102  ;  Cheney  t;.  Arnold,  15  N.  Y.  345  ; 
Duncan  ».  Duncan,  10  Ohio  St.  181  ;  Johnson  v.  Johnson,  30  Mis,  (9 
Jones)  72  ;  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  (N.  Y.)  235  ;  Loring  v. 
Thomdike,  5  Allen,  269. 
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Lord  Brouohah,  Lord  Dsnman,  and  Lord  Campbell,  were  of  opinion 
that  ft  was  :  the  Lord  Chancellor,  Lord  Cottenham,  and  Lord 
Abixger,  were  of  opinion  that  it  was  not.  The  Lords  being  thus 
divided,  the  rule  **  semper  prsesumitur  pro  negante''  applied,  and 
judgment  was  givei}  for  the  defendant  in  error.  ^ 

Practice. 

It  is  an  inflexible  rule  of  the  House  to  hear  only  two  counsel  for  each 
party  in  any  one  case  ;  and  the  House  will  not  avoid  the  effect  of  this 
rule  by  permitting  one  senior  and  one  junior  counsel  to  be  heard  in  tiie 
opening,  and  a  third  counsel  to  reply. 

February  13,  14,  16,  17  ;  July  7  ;  August  10,  11, 1843.    February  23  ; 

March  20,  1844. 

At  the  spring  assizes  of  1842  for  the  county  of  Antrim, 
the  defendant  in  error,  Millis,  was  indicted  for  bigamy,  under 
the  Statute  10  Geo.  4,  c.  34.  He  was  arraigned  upon  this 
indictment,  and  pleaded  not  guilty,  and  thereupon  issue 
was  joined.  The  jury  found  the  following  special  verdict : 
"  That  in  the  month  of  Januaiy,  1829,  George  Millis,  accom- 
panied by  Hester  Graham  (spinster),  and  three  other  persons, 
went  to  the  house  of  the  Rev.  John  Johnstone,  of  Ban- 
bridge,  in  the  county  of  Down,  the  said  Rev.  John  Johnstone 
then  and  there  being  the  placed  and  regular  minister 
*  of  the  congregation  of  Protestant  dissenters  com-  *  535 
monly  called  Presbyterians,  at  Tullylish,  near  to  Ban- 
bridge  aforesaid;  and  that  the  said  prisoner  and  the  said 
Hester  Graham  then  and  there  entered  into  a  contract  of 
present  marriage,  in  presence  of , the  "said  Rev.  John  John- 
stone and  the  said  other  persons,  and  the  said  Rev.  John 
Johnstone  then  and  there  performed  a  religious  ceremony 
of  marriage  between  the  said  prisoner  and  Hester  Graham, 

'  Where  the  Judges  of  a  Court  of  error  or  appeals  are  equally  divided 
upon  the  question  of  affirmmg  or  reversing  the  judgment  rendered  in  the 
lower  Court,  the  judgment  of  the  Court  below  is  affirmed.  Etting  v. 
Bank  of  the  United  States;  11  Wheat.  59  ;  Baker  v.  Lee,  8  H.  L.  Gas. 
495;  Dansey  v,  Richardson,  3  £1.  &  Bl.  144  ;  Brown  v,  Aspden,  14  How. 
(U.  S.)  25  ;  Guild  v.  Guild,  15  Pick.  129  ;  Durant  v.  Essex  Company, 
8  Allen,  103;  s.  c.  7  Wallace,  107;  Hickman  v.  Cox,  3  C.  B.  (n.  s.)  523, 
568;  Jewell  t;.  Jewell,  1  How.  (U.  S.)  219,  234,  and  many  other  cases 
cited  in  Northern  R.R.  v.  Concord  R.R.,  50  N.  H.  176  and  note. 
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according  to  the  usual  form  of  the  Presbyterian  church  in 
Ireland  ;  and  that  after  the  said  contract  and  deremony,  the 
prisoner  and  the  said  Hester  for  two  years  cohabited  and 
lived  together  as  man  and  wife,  the  said  Hester  being  after 
the  period  of  said  ceremony  known  by  the  name  of  Millis. 
And  the  jurors  .aforesaid,  upon  their  oath  aforesaid,  further 
say  that  the  said  George  Millis  was,  at  the  time  of  the  said 
eontract  and'  ceremony,  a  member  of  the  Established  Church 
of  England  and  Ireland,  and  that  the  said  Hester  was  not  a 
Roman  Catholic,  but  the  jurors  aforesaid  do  not  find  whether 
she,  the  said  Hester,  was  a  member  of  the  said  Established 
Church  or  a  Protestant  dissenter.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  find,  that  afterwards,  upon 
the  24th  day  of  December,  1886,  and  while  the  aforesaid 
Hester  was  still  living,  the  said  George  Millis  was  married  to 
one  Jane  Kennedy,  then  spinster,  in  the  parish  of  Stoke,  in 
the  county  of  Devon,  in  England,  according  to  the  forms  of 
the  said  Established  Church,  by  the  then  officiating  minister 
of  the  said  parish,  he  being  then  and  there  a  priest  in  holy 
orders ;  but  whether,'*  &c. 

The  indictment  and  special  verdict  were  afterwards  re- 
moved by  certiorari  into  the  Court  of  Queen's  Bench  in 
Ireland,  and  the  case  was  argued  there  in  Easter  term, 

1842. 
♦  536       *  The  Judges  of  the  said  Court  afterwards  delivered 

their  judgments  seriatim  on  the  said  case:  Mr.  Jus- 
tice Perrin  was  in  favour  of  the  validity  of  the  first  marriage, 
even  as  a  marriage  per  verba  de  prcesenti^  and  consequently  of 
the  conviction :  Mr.  Justice  Crampton  thought  it  a  valid 
marriage,  but  only  so  as  being  celebrated  by  a  Presbyterian 
clergyman :  Mr.  Justice  Burton  thought  the  marriage  invalid 
in  every  way ;  and  with  that  opinion  Lord  Chief  Justice 
Pennefather  entirely  concurred,  (a) 

Afterwards,  and  for  the  purpose  of  obtaining  the  judgment 
of  this  House,  Mr.  Justice  Pbrrin  in  form  withdrew  his 
judgment ;  and  thereupon  the  said  Court  adjudged  that  the 

(a)  See  **  Report  of  the  Cases  of  Regina  v.  Millis,  and  Regina  v.  Cap- 
roll,  in  the  Queen's  Bench  in  Ireland,  in  Easter  and  Trinity  Terms,  lSi2; 
by  Edmimd  Spencer  Dix,  Esq.,  Barrister^at-Law;  Dublin." 
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said  George  Millis,  the  now  defendant  in  error,  was  not 
guilty  of  the  felony  in  the  indictment  charged  against  him, 
and  he  was  thereupon  acquitted. 

This  writ  of  error  was  then  brought,  and  now  came  on  for 
argument,  in  the  presence  of  Lord  Chief  Justice  Tindal  ; 
Justices  Patteson,  Wiixiams,  Coleridge,  Ersrine,  Cbbss- 
WELL,  and  Maule  ;  and  Barona  Pabke,  Alderson,  and  Rolfb. 

2Jhe  Attorney 'Q-eneral  applied  to  the  House  to  permit  the 
hearing  of  counsel  in  the  following  manner :  He  proposed  to 
address  the  House  in  the  first  instance,  and  requested  that 
Mr.  Waddington  should  be  permitted  to  follow ;  and  that 
after  the  counsel  for  the  defendant  in  error  had  been  heard, 
the  Solicitor-General  should  be  allowed  to  reply. 

The  Lord  Chancellor.  —  We  cannot  do  that ;  it  is  con- 
tituy  to  our  rule.  The  House  can  only  hear  two  counsel. 
If  the  Solicitor*General  is  to  be  heard,  he  must  address  the 
House  in  the  first  instance. 

The  Attorney- General  then  addressed 
the  House  for  *  the  plaintiff  in  error.    In  *  537 

the  first  instance,  he  addressed  himself  to  the  case  of 
Carroll,  in  which  the  ceremony  of  marriage  had  been  per- 
formed by  a  Presbyterian  minister,  not  having  any  pastoral 
charge ;  but  he  was  desired  by  the  House  to  take  the  case  of 
Millis  as  that  to  which  his  argument  was  to  be  directed,  as 
one  in  which  the  question  of  the  validity,  in  Ireland,  of  a 
marriage  per  verba  de  prceMentij  and  the  validity  of  a  contact 
of  marriage  made  in  the  presence  of  a  regularly  placed  min- 
ister of  the  Presbyterian  church,  cou}d  be  respectively  con- 
sidered. Having  stated  the  circumstances  of  the  case,  he 
said :  There  is  a  sufficient  marriage  de  facto  in  this  case  to 
sustain  this  indictment.  The  first  authority  to  be  referred  to 
is  that  of  Blackstone ;  his  Lectures  were  delivered  in  1758, 
one  year  before  the  passing  of  the  Marriage  Act.  His  decla- 
ration of  what  was  then  the  law  is  extremely  strong:  he 
says,  (a)  ^^  Our  law  considers  marriage  as  no  other  than  a 

(a)  Comm.  Bk.  1,  c.  15,  p.  433. 
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civil  contract.  The  holiness  of  the  matrimonial  state  is  left 
entirely  to  the  ecclesiastical  law ;  the  temporal  Courts  not 
having  jurisdiction  to  consider  unlawful  marriage  as  a  sin, 
but  merely  as  a  civil  inconvenience ; "  and  he  puts  consent 
as  constituting  the  substance  and  essence  of  the  marriage 
contract.  This  declaration  of  the  law  is  fully  supported  by 
the  authorities  there  referred  to.  Bracton,  one  of  those 
authorities,  wrote  in  the  reign  of  Hen.  3,  about  the  time  of 
the  Statute  of  Merton,  which  was  passed  in  1235 ;  and  in  his 
4th  Book  (a)  he  says :  ^^  Ideo  de  matrimonio  videndum  de 
quo  sequitur  dotis  exactio.  £t  ad  hoc  sciendum,  quod  habet 
quis  legitimam  concubinam,  et  ex  ea  prolem  in.  concubinatu, 

et  postmodum  contrahit  cum  eadem  clandestinum  ma- 
*  588   trimonium,  et  post  contractum  clandestinum  *  suscitat 

ab  ea  prolem.  Item  postmodum  contrahit  cum  eadem 
publicd  et  in  facie  ecclesise  et  dotat  eam  ad  ostium  ecclesisB : 
In  hoc  casu  erit  ille  legitimus  qui  ex  clandestino  matrimonio 
natus  fuerit,  dum  tamen  hoc  probetur,  et  hsBreditatem  obti- 
nebit.  Et  ille  qui  post  solemnitatem  progenitus  fuerit  (quam- 
vis  legitimus)  non  erit  hseres  propinquior  quoad  successionem, 
sed  mulier  propter  solemnitatem  et  dotis  constitutionem  in 
facie  ecclesiaB  dotem  obtinebit."  And  after  speaking  of  mar- 
riages contracted  in  the  church,  and  of  marriages  contracted 
not  there,  but  by  words  of  present  acceptance  or  of  future 
promise,  followed  by  a  copula ;  he  says,  (J)  "  Cum  qua  legi- 
time contraxerit  ad  ostium  ecclesise  vel  alibi  (dum  tamep  spon- 
salia  probentur,  sive  per  verba  de  prsesenti  sive  per  verba  de 
futuro,  dum  tamen  camalis  subsecuta  fuerit  commixio,  erit 
uxor  legitima  quantum  ad  successionem  et  commodum  hsered. 
et  quantum  ad  dotis  exactionem,  dum  tamen  ad  ostium  ecclesiae 
fuerit  dos  constituta.  In  clandestino  vero  matrimonio  nunquam 
dotem  consequetur."  These  passages  seem  clearly  to  estab* 
lish  that  there  was  then  recognized  a  clear  distinction  between 
a  marriage  valid  for  the  purposes  of  succession,  and  one  valid 
for  the  purpose  of  dower.  A  clandestine  marriage  would  be 
8u£Bicient  for  the  first ;  a  marriage  in  the  face  of  the  church 

(a)  De  Actione  Dotis,  fol.  302  b. 
(6)  De  Actione  Dotis,  fol.  303  a. 
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was  necessary  for  the  second.  It  is  worthy  of  note  as  affect- 
ing the  question  of  the  validity  of  his  opinion,  that  writ- 
ing about  the  time  of  the  controversy  which  ended  in  the 
Statute  of  Merton,  he  says,  "  A  child  born  before  any  mar- 
riage of  any  sort  is  illegitimate,  notwithstanding  any  rites 
which  may  be  afterwards  performed."  So  that  he  may  be 
treated  as  an  authority  not  under  any  influence  of 
*  those  opinions  against  which  the  Barons  entered  their  *  589 
celebrated  protest.  He  lays  down  the  broad  proposi- 
tion that  the  ofiGspring  of  a  clandestine  marriage  are  legiti- 
mate, but  that  such  a  marriage  will  not  entitle  the  wife  to 
dower  ad  ostium  ecclesice.  This  distinction  is  afterwards  taken 
in  language  the  most  clear,  in  a  passage  under  the  same 
head,  where,  after  putting  a  case  of  A.  and  B.,  he  says,  (a) 
^*  Si  illam  desponsavit  in  lecto  suo  mortali  absque  aliqua  sol- 
emnitate,  et  ibi  eam  dotavit  sicut  praedict.  talis  dicit.  Et 
inquisitionem  quam  inde  feceris  scire  facias  justiciariis  nostris 
literas,  &c.,  &c.  Et  ita  poterit  esse  matrimonium  legitimum, 
quoad  per  hereditatis  successionem,  ubicunque  contractum 
fuerit,  dum  tamen  probatum,  et  illegitimum  quoad  dotis  ex- 
actionem,  nisi  fuerit  in  facie  ecclesiad  contractum,  et  ibi  dos 
constituta  cum  solemnitate,  quse  tunc  adhiberi  potest  tam  tem- 
pore interdicti  quam  alio  tempore."  This  passage,  which  is 
decisive  on  the  other  point,  clearly  indicates  no  necessity  at 
all  for  the  presence  of  a  priest.  The  consenstis  was  all  that 
was  required.  In  Viner's  Abridgment,  under  the  heading, 
"  What  persons  shall  be  said  to  be  Baron  and  Feme,"  (b) 
the  marriage  is  taken  as  depending  on  consent  alone,  and  the 
age  of  consent  is  declared  in  a  manner  agreeing  with  the  law 
of  Scotland  as  it  now  exists,  and  also  with  the  civil  law.  In 
the  same  book,  and  under  the  same  title,  the  plea  of  ne 
ungues  decouple  en  loyale  matrimonie  is  mentioned ;  so  that 
the  declaration  now  made  is  not  made  in  ignorance  of,  nor 
without  reference  to  that  plea :  and  under  another  title  (<?)  it 
is  said,  ^^  By  the  law  of  the  land  a  man  cannot  be  a  bastard 
after  espousals,  unless  it  be  by  special  matter."    There  can 

(a)  Bract  de  Actione  Dotis,  304  a. 
(()  Tit.  Baron  &  Feme,  C.  fol.  edit 
(c)  Yiner's  Abridgment,  tit.  Bastard,  B. 
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*  540    *  be  no  doubt  that  the  word  espousals^  there  used,  does 

not  mean  a  perfect  ceremony  of  marriage  according  to 
the  rites  of  the  church,  but  only  a  marriage  contract  perfect 
as  to  legal  validity,  which  is  afterwards  perfected  as  an  ecclesi- 
astical matter.  In  the  same  work  (a)  it  is  said,  '^  The  sol- 
emnization of  maiTiage  was  not  used  in  the  church  before  an 
ordinance  of  Innocent  8 ;  before  which  the  man  came  to  the 
house  where  the  woman  inhabited,  and  carried  her  with  him 
to  his  house ;  and  this  was  all  the  ceremony.  Butehinaon  y. 
Brookbank  (6)  and  Haydon  v.  Govld  (c)  are  there  referred  to ; 
and  from  the  citing  of  these  two  cases  it  would  appear  that 
the  opinion  of  the  writer  was,  that  a  marriage  might  be  per- 
fectly valid  without  the  intervention  of  a  priest,  provided  it 
was  public,  that  is,  that  it  took  place  in  the  presence  of  wit- 
nesses. The  presence  of  a  priest  was  customary,  but  it  was 
not  essential  to  the  validity  of  a  marriage,  any  more  than  was 
the  ceremony  of  giving  away  the  bride.  Comyn,  in  his  Di- 
gest, ((2)  says,  ^^  ut  conjugium  subsistat  uon  aliud  natura 
requirere  videtur,  quam  ut  talis  sit  oohabitatio  quae  foeminam 
constituat  quasi  sub  oculis  et  custodia  maris ;  ad  hoc  in  ho* 
mine  accedit  fides  qu&  se  foemina  mari  obstringit ; "  and  after 
citing  various  authorities  to  the  same  effect,  he  adds,  ^^  and  so 
by  the  common  law,  Co.  Lit.  34  a,  if  it  be  a  contract  per  verba 
de  prcBsenti,  Dy.  869  a ;  6  Mod.  166 ;  Sal.  437  ;  Garth.  99 : " 
a  mode  of  stating  the  doctrine  which  shows  that  the  Lord 
Chief  Baron  held  it  to  be  then  settled  law. 

In  Bacon's  Abridgment,  i^e)  Swinburne  is  cited,  (y) 

*  641    *  and  it  is  said,  ^*  a  contract  in  praeaenti  or  marriage  per 

verba  de  prcesenti  ;  as,  I  marry  you ;  or.  You  and  I  are 
man  and  wife ;  is  by  the  civil  law  esteemed  ipaum  matrimiH 
niumy  and  amounts  to  an  actual  marriage  which  the  very 
parties  themselves  cannot  dissolve  by  release  or  other  mutual 
agreement,  it  being  as  much  a  marriage  in  the  sight  of  Grod 
as  if  it  had  been  in  facie  eceleaice  ;  with  this  difference,  that  if 

(a)  Vin.  Abr.  tit.  Marriage,  F.  (b)  3  Lev.  376. 

(c)  I  Salk.  119. 

(d)  Tit.  Bar.  &  Fern.;  Marriage,  B.  (B.  1). 

(e)  Tit.  Marriage,  B. 

(g)  Swinburne  cm  EsponsalB,  §  11;  Bac.  Ab.  tit.  Marriage,  B. 
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they  cohabit  before  marriage  in  facie  ecdence^  they  are  for 
that  punishable  by  eedesiastical  censores,  and  if,  after  such 
contract,  either  of  them  lies  with  another,  such  offender  shall 
be  punished  as  an  adulterer."  Farther  it  is  said,  *^  if  A.  con* 
tracts  himself  to  B.  and  after  marries  C,  and  B.  sues  A.  on 
this  contract  in  the  Spiritual  Court,  and  there  sentence  is 
given  that  A.  shall  marry  and  cohabit  with  B.,  which  he  does 
accordingly,  they  are  baron  and  feme  witiiout  any  divorce 
between  A.  and  C,  for  the  marriage  of  A.  and  C.  was  a  mere 
nullity.  Reeves's  History  of  the  Common  Law  (a)  thus  treats 
of  the  matter :  ^  Matrimony  is  defined  by  the  canonists  in  this 
manner:  ^Viri  et  mulieris  conjnnctio,  individuam  vit»  con- 
suetudinem,  cum  divini  et  humani  juris  communicatione, 
continens.'  This  union  of  man  and  wife  was  preceded  by 
spomalia  or  espousals,  the  nature  of  whidi  must  be  first  ccm- 
sidered  before  we  come  to  speak  of  matrimony.  Espousals 
were  the  promise  of  a  marriage  that  was  to  take  place,  and 
were  divided  into  espousals  de  praesentif  and  espousals  de 
fiUuroJ*  This  explains  why  a  man  cannot  be  a  bastard  if 
bom  after  espousals  between  his  parents,  as  stated  by  Bacon. 
Reeves  goes  on  thus :  *^  Those  of  the  former  kind  were  con- 
sidered in  the  same  light  as  matrimony  ;  so  that  espou- 
sals, properly  so  *  called,  were  the  latter."  If  that  is  *542 
accurate,  it  fully  explains  the  apparent  differences  be- 
tween text-writers  as  to  the  meaning  and  effect  of  espousals. 
Having  laid  down  that  espousals,  in  his  view  of  the  matter, 
mean  a  contract  per  verba  de  future^  he  proceeds  to  say  that 
the  party  so  espoused  or  promised  might  maintain  a  suit  to 
compel  the  other  party  to  consummate  marriage ;  indeed,  if 
concuAitus  followed,  that  alone  was  sufiScient,  for  then  the 
church  said  that  intercourse  between  either  of  these  and 
other  parties  amounted  to  fornication.  Consummation  was 
necessary  after  espousals  ;  but,  says  Reeves,  (£)  *^  £8X>ousals 
de  prcBsenti  were  in  effect  a  contract  of  marriage ;  "  and  he 
then  goes  on  to  explain  that  *^  matrimony  was  divided  into 
legitimum  et  non  rattim^  and  ratum  et  non  legitirMi/in^  and  leffit^ 
imum  et  ratum  ;  "  all  which  he  then  proceeds  fully  to  explain. 

(a)  4  Beeres,  52.  (p)  Vol.  4,  p.  66. 
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He  sajrs,  (a)  '*  A  marriage  was  said  to  be  et  legitimum  et  non 
ratum^  if  it  was  celebrated  between  Jews  and  Infidels,  and  it 
was  called  non  ratum  because  it  might  be  dissolved  by  repu- 
diation ;  whereas  marriage  among  Christians  was  indissoluble, 
and  was  therefore  called  ratum :  so  that  a  marriage  ratvm  et 
non  legitimum  was  such  as  was  among  Christians  without  the 
canonical  solemnities ;  that  which  was  ratum  et  legitimum  was 
a  marriage  among  Christians,  attended  with  all  the  due  can- 
onical solemnities."  Swinburne,  a  great  authority  on  this 
subject,  shows  that  the  securing  of  witnesses  was  the  great 
object  of  the  law,  and  he  lays  it  down  broadly  that  (evidence 
of  the  contract  being  secured)  a  contract  per  verba  de  prcesenti 
was  fully  equivalent  to  marriage,  and  he  thought  that  a  cere- 
mony before  the  church  was  merely  necessary  to  satisfy 
*  543  the  views  *  of  the  churchmen ;  but  that  even  they  never 
doubted  that  such  a  contract  was,  without  the  cere- 
mony, a  perfectly  good  marriage.  He  'says,  (6)  "  But  that 
woman  and  that  man  which  have  contracted  spousals  de 
prcesenti^  cannot  by  any  agreement  dissolve  those  spousals, 
but  are  reputed  for  very  husband  and  wife  in  respect  of  the 
substance  and  indissoluble  knot  of  matrimony ; "  and  he  after- 
wards expresses  the  same  thing  in  as  strong  terms  in  another 
place,  (c)  In  another  place,  when  treating  of  "  public  and 
private  spousals,"  he  says,  (ci)  "  So  careful  were  the  ancient 
lawmakers  to  avoid  those  mischiefs  which  commonly  attend 
upon  secret  and  clandestine  contracts,  that  they  would  have 
the  same  solemnities  observed  in  contracting  spousals  which 
were  requisite  in  contracting  matrimony.  Private  spousals 
are  they  at  the  contracting  whereof  are  omitted  some  of  those 
solemnities  aforesaid,  but  especially  when  there  be  no  wit- 
nesses present  at  the  contract."  He  then  describes  in  detail 
these  private  spousals,  and  goes  on  to  say,  even  of  them,  that 
some  ^^  hold  the  contract  firm  and  indissoluble ;  for  the  con- 
firmation whereof  they  allege  a  very  round  text  extant  in  the 
body  of  the  law ;  the  words  are  these :  ^  clandestina  conjugia 
contra  leges  quidem  fiunt,  contracta  tamen  dissolvi  non  pos- 

(a)  4  Reeyes,  55. 

(h)  Treatise  of  Spousals,  §  4,  par.  2,  p.  13,  4to.  ed. 
(c)  Id.  §  H,  par.  30,  p.  104.  (rf)  Sect.  14,  par.  1,  p.  193. 
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sunt;'  yielding  this  reason,  that,  because  these  solemnities 
are  not  of  the  substance  of  spousals  or  of  matrimony,  but 
consent  only,  naked  consent  is  sufficient  to  make  spousals." 

[Lord  Campbell.  —  Do  you  find  any  definition  of  what  a 
clandestine  marriage  was  ?] 

No  satisfactory  definition  of  it  exists.     There  is  a 
great  difficulty  in  *  defining  it.   Some  say  all  marriages    *  544 
were  so  considered  that  were  not  celebrated  in  the  face 
of  the  church ;  others,  all  those  that  were  had  without  wit- 
nesses. 

[Lord  Cabcpbell.  —  Then  there  may  be  a  clandestine  mar- 
riage where  there  is  an  interposition  of  the  priest  ?] 

Certainly ;  there  may  be  a  clandestine  marriage,  according 
to  the  first  class  of  these  reasoners,  even  in  the  presence  of 
the  priest,  if  it  is  not  celebrated  in  the  face  of  the  churdh. 
The  second  supposed  excludes  that  in  which  the  priest  is 
present,  for  it  supposes  the  contract  to  be  one  made  between 
the  parties  alone.  In  treating  '^  of  the  effect  of  spousals," 
the  validity  of  a  present  contract  is  most  strongly  shown. 
Swinburne  there  says,  (a)  "  The  parties  having  contracted 
spousals  de  prcesentij  albeit  the  one  party  should  afterwards 
marry  another  person  in  the  face  of  the  church,  and  should 
consummate  the  same  by  carnal  copulation  and  procreation 
of  children,  notwithstanding  the  first  contract  is  good,  and 
shall  prevail  against  the  second  marriage."  Nothing  can 
more  strongly  show  the  validity  of  a  contract  per  verba  de 
prcesenti;  for  here,  even  in  competition  with  a  regular  mar- 
riage had  in  face  of  the  church,  this  contract  is  declared  to 
prevail,  and  even  to  bastardize  the  children  born  under  the 
second  marriage.  It  is  decisive  to  show  that  the  contract  is, 
as  all  the  ancient  writers  express  it,  very  matrimony  itself. 
In  the  same  page  he  likewise  states,  that  after  a  contract  de 
prcesentif  a  contract  de  future  followed  by  a  copula  would  be 

(a)  Sect.  17,  par.  6,  p.  228. 
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void ;  but  that  most  be,  of  couise,  when  a  manii^  in  the 
face  of  the  church  is  void,  and  children  bom  within  it  aie 
bastards  if  a  previons  contract  de  prcB$enti  is  in  exists 
*545  ence.  The  18th  section  of  Swinburne  shows  *the 
yarious  instances  in  which  spousak  de  futwro  may  be 
dissolved ;  but  he  begins  that  declaration  with  a  statement 
that  *^  spousals  de  prcesefUi  are  as  indissoluble  as  perfect  mat- 
rimony solemnized,"  which  must  mean  in  the  fiftoe  of  the 
church,  ^^and  consummate/'  The  result  of  all  that  Swin- 
burne says  is  just  what  Reeyes  states  to  be  the  law  of  Eng- 
land ;  namely,  that  spousals  de/vtur9  cum  copula^  or  spousals 
de  pr(B$enti  without  copula^  are  ipso  facto  matrimony  in  req>ect 
of  the  indissolubility  of  the  contract. 

In  speaking  of  the  common  law  of  matrimony,  it  is  impos- 
sible to  forget  diat  this  law  has  sprung  up  among  many  nations 
speaking  our  language  and  using  our  laws ;  and  we  may,  there- 
fore, refer  to  what  has  been  considered  the  law  in  some  of 
those  nations.  In  the  United  States,  where  the  decisions  of 
our  Courts  haye  long  been  quoted  as  authorities,  the  rule  now 
contended  for  has  been  adopted.  In  Kent's  Ck>mmentaries  it 
is  said,  (a)  *^  No  peculiar  ceremonies  are  requisite  by  the 
common  law  to  the  yalid  celebration  of  the  marriage.  The 
consent  of  the  parties  is  all  that  is  required ;  and  as  marriage 
is  said  to  be  a  contract  jure  gentium^  that  consent  is  all  that 
is  required  by  natural  or  public  law.  The  Roman  lawyers 
strongly  inculcated  the  doctrine  that  Uie  yeiy  foundation  and 
essence  of  the  contract  consisted  in  consent  freely  given  by 
parties  competent  to  contract :  *  Nuptias  non  ooncubitos  sed 
consensus  facit.'  If  the  contract  be  made  ^  per  verba  de  pn)&* 
senti,'  though  it  remains  without  consummation,  or  if  ^  per 
verba  de  futuro '  followed  by  cohabitation,  it  is  a  valid  mar- 
riage, and  is  equally  binding  as  if  made  in  facU  eode- 

*  646    moB.     It  is  considered  in  the  light  of  a  civil  *  contract. 

This  was  the  rule  of  the  common  law,  and  also  of  the 
canon  law  which  governed  England  before  the  ]\Iarriage 
Act."'  And  for  these  statements  he  quotes  a  whole  bead- 
roll  of  cases.    He  goes  on  thus :  ^  It  is  not  necessary  that  a 

(a)  VoL  2,  §  26,  p.  74,  §  5. 
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clergyman  Bhould  be  present  to  give  validity  to  the  marriage, 
though  it  is  doubtless  a  very  becoming  practice,  and  suitable  to 
the  solemnity  of  the  occasion."  There  are  some  of  the  States 
of  the  Union  where  it  appears  that  this  law  has  not  been 
altered.  Chancellor  Kent  mentions  the  States  in  which  it 
has  undergone  alteration,  but  that  was  by  express  provision 
of  the  legislature  ;  the  law  being  taken  as  so  clearly  settled, 
that  nothing  but  a  direct  intervention  of  the  legislature  could 
change  it.  The  same  doctrines  are  stated  by  Stort  in  his 
work  on  the  Conflict  of  Laws,  (a)  Such  are  the  opinions  of 
two  most  eminent  lawyers  who  have  written  in  a  country 
where  the  old  common  law  of  England  is  still  in  existence, 
and  must,  of  course,  be  the  subject  of  daily  experience. 
There  can  be  no  doubt  but  what  they  describe  to  be  the  law 
is  the  same  as  that  which  was  recognized  by  our  mbst  ancient 
writers.  In  Lyndewoode,  (6)  which  was  written  in  1446, 
though  the  book  was  not  published  till  1679,  it  is  said: 
**  Matrimonium  sicut  alia  sacramenta  cum  honore  et  rever- 
entia,  de  die  et  in  facie  ecclesiee,  non  cum  risu  et  joco  ac  con- 
temptu  celebratur.  Ne  dent  sibi  fidem  mutud  de  matrimonio 
contrahendo,  nisi  in  loco  celebri  coram  publicis  et  pluribus 
personis  ad  hoc  convocatis."  That  is  the  text ;  the  notes  are 
in  the  same  spirit,  showing  that  publicity  and  attesta- 
tion were  the  purposes  required  *  to  be  fulfilled.  To  *  647 
pluribu9  there  is  a  note,  (c)  with  these  words :  ^*  Duo- 
bus  ad  minus."  In  the  next  section  (d)  it  is  said,  *^  Ubi  non 
est  concensus  utriusque  non  est  conjugium."  Then  follows  an 
article,  ^^  De  clandestina  desponsatione ;  "  and  neither  there 
nor  anywhere  else,  in  treating  of  what  is  required  to  consti- 
tute a  valid  marriage,  is  any  thing  said  of  the  presence  of  a 
priest.  After  this  general  description  the  subject  is  fully 
treated  in  the  article  *'  De  clandestina  desponsatione,"  but  no 
mention  whatever  is  to  be  found  of  the  necessity  for  the  pres- 
ence of  the  priest :  all  that  is  required,  it  is  said,  is  that  there 
should  be  witnesses.    Upon  this  subject  it  may  be  observed, 

(a)  Chap.  5. 

(6)  Provinciales  siye  ConQtitationes  AnglisB,  Bk.  4,  tit.  1,  p.  271,  fol. 
edit. :  **  De  SpoDsalibiu  et  Matrimonio." 

(c)  Note  i.  ((0  Page  272. 
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that  Johnston's  Ecclesiastical  Law,  which  was  published  in 
1720,  and  contains  the  Constitutions  of  Archbishop  Reynolds, 
first  introduces  in  those  Constitutions  the  word  priest ;  but 
from  the  manner  in  which  it  is  introduced,  there  can  be  no 
doubt  that  even  that  ecclesiastical  authority,  in  dictating  an 
ecclesiastical  law,  did  not  deem  the  presence  of  a  priest  ab- 
solutely necessary  to  the  validity  of  the  ceremony.  The 
Constitution  says,  ^^  Let  matrimony  be  celebrated  as  otiier 
sacraments,  with  reverence,  in  the  day  time,  and  in  the  face 
of  the  church,  without  laughter,  sport,  or  scoff.  •  •  .  And 
let  priests  often  forbid  such  as  are  disposed  to  many  to  plight 
their  troth  anywhere  but  in  some  notable  place"  [not  ^Hhe 
church  "j,  ^^  before  [priests  or]  public  persons  called  together 
for  this  purpose,  under  pain  of  excommunication."  (a)  In 
the  Constitution  itself  the  disjunctive  or  is  used,  as  if  either 
priests  or  other  public  persons  (that  is,  persons  known  in  the 

place)  might  confer  by  their  presence  validity  on  the 
*  548    ceremony ;  and  in  a  note  upon  it,  the  learned  *  author 

of  the  work  observes,  '^  Priests  are  not  mentioned  by 
Lyndewoode.  A  contract  in  prcB%enti  was  absolutely  oblig* 
ing,  as  it  still  is,  if  made  before  any  two  good  witnesses ;  and 
Lyndewoode,  by  ^  public  persons,'  understands  two  such  wit- 
nesses in  any  public  place."  (&)  There  can  be  no  doubt  that 
the  construction  thus  put  upon  the  Constitution  is  the  correct 
one.  In  a  not«  to  Stratford's  Constitutions,  a  definition, 
though  not  a  satisfactory  one,  is  given  of  clandestine  mar- 
riage :  "  A  marriage  is  clandestine,  says  Lyndewoode,  if  it  be 
without  witnesses,  if  the  bride  be  not  demanded  of  him  at 
whose  disposal  she  is,  and  endowed  according  to  law,  and  if 
the  married  couple  do  not  abstain  from  each  other  two  or 
three  days  in  honour  of  the  benediction  (yet  he  confesses 
there  is  no  sin  in  these  omissions),  or  if  it  be  done  without 
banns." 

[Lord  Campbell.  —  The  word  ^^  benediction  "  there  points 
to  the  fact  that  there  was  a  priest.] 

(a)  A.D.  1322  ;  Abp.  ReynoldB's  Constttutiona,  §  7. 

(b)  Johnston  £ccl.  Law,  A.D.  134S,  §  11,  note  q. 
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It  does  so ;  but  then  this  note  appears  appended  to  a  Con* 
stitution  which  was  promulgated  to  direct  the  manner  in 
which  the  priests  should  proceed,  and  it  clearly  does  not 
assume  the  absolute  necessity  of  the  presence  of  the  priest. 
In  like  manner  the  Constitutions  of  Archbishop  Zoucbe,  (a) 
though  forbidding,  under  severe  penalties,  priests  to  celebrate 
clandestine  marriages,  and  denouncing  those  marriages  sa 
hurtful  to  the  souls  of  those  who  contract  them,  never  once 
hint  that  they  are  invalid. 

In  Sanchez  (i)  there  is  to  be  found  a  disputation  headed 
thus :  ^^  Quis  sit  minister  sacramenti  matrim.  an  sit 
sacerdos,  ita  ut  minimd  sacramentum  esset  *  ante  Tri-  *  549 
dentinum,  celebratum  absque  sacerdotis  presentia." 
And  his  own  opinion  is  most  clearly  given  that  consent 
constitutes  the  marriage,  and  that  when  the  parties  are  thus 
married  without  a  priest,  they  must  be  taken  to  have  admin- 
istered the  sacrament  to  each  other.  He  thus  expresses  him- 
self :  '^  Cseterum  (Monino  tenendum  est  nunquam  parochum 
fuisse,  nee  post  Tridentinum  esse  ministrum  sacramenti  matrix 
monii :  et  ita  ante  Tridentinum,  clandestinum  matrim.  fuisse 
verum  sacramentum.  Probatur,  1.  Quia  cum  matrimonium 
sit  contractus,  nee  illius  naturam  Christus  mutaverit,  sed 
tantum  elevarit  ad  esse  sacramenti,  sequitur  aliorum  con- 
tractuum  naturam,  quce  est,  ut  ipsi  contrahentes  suis  consen- 
sibus  se  ligent,  nee  alios  praeter  ipsosmet  contractus  afficiat. 
2.  Quia  ante  Tridentinum  n^atrim.  clandestina  erant  vera 
matrimonia,  et  rata,  ut  definit  ipsum.  Trident.  Sess.  24,  c.  1, 
de  matrim.  ergo  et  vera  sacramenta,  quia  ideo  c.  Quanto  de 
divor.  vers.  Nam  et  si  matrimonium,  infidelium  matrimonium 
non  appellatur  ratum,  quia  sacramentum  non  est.  8.  Quia 
verba  parochi  non  sunt  de  essentia  matrimonii,  sed  iis  penitus 
omissus  constat  matrimonium :  ut  dicemus  lib.  3,  disp.  88,  n. 
4,  ergo  parochus  nuUo  modo  est  minister.*'  The  conclusion 
to  be  drawn  from  this  is,  that  even  in  countries  where  mar- 
riage was  most  strictly  a  sacrament,  the  presence  of  a  priest 
was  not  necessary.     The  opinion  thus  expressed  he  subse- 

(a)  JohnstoB  Eocl.  Law,  A.D.  1347,  §  7. 
(P)  Bk.  2,  Diap.  6,  p.  121. 
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quently  confirms  in  another  place,  (a)  Heineccius,  another 
author  of  great  leammg  and  authority  in  these  matters, 
says :  (5)  ^'  Quum  ergo  nuptiae  sint  conjunctio  consequens 

est  ut  consensum  utriusque  accedere  oporteat.  Isque 
*550    consensus  solus  *jure  Romano  faciat  nuptias,  adeoque 

concubitus  domumque  deductio  ad  implementum,  in- 
strumenta  dotalia  ad  signum  duntaxat,  non  ad  substantiam 
earumdem,  pertineant.  Jure  canonico  tamen  connubium  non 
gaudet  e£Fectibus  ecclesiasticis,  priusquam  accesserit  figoloYia,^* 
It  must  be  admitted  that  this  passage  seems  to  imply  the 
necessity  for  observing  the  rites  of  the  church.  But  he  goes 
on :  '^  Hinc  distinctio  inter  matrimonium  legitimum  et  ratum. 
Hinc  clandestinum  habetur  matiimonium.  Immo  Protest- 
antes  retinentes  ugoloyiaf^  ne  effectus  quidem  civiles  relin- 
quunt  nuptiis,  sine  ritu  solemni  cujusque  loci  contractis." 

Such  are  the  statements  of  the  text-writers  of  the  greatest 
authority ;  and  these  statements  of  what  was  considered  to 
be  the  law  of  marriage  are  amply  borne  out  by  the  cases 
decided  in  our  Courts.  Foxeroffs  Ctue^  (<?)  which  is  the 
first,  appears  to  be  the  other  way.  It  was  a  case  where 
one  R.,  being  ill  and  in  his  bed,  was  married  to  A.,  a  single 
woman,  by  the  Bishop  of  London,  privately,  in  no  church  nor 
chapel,  nor  with  celebration  of  any  mass,  the  said  A.  being 
then  pregnant  by  the  said  R.,  and  twelve  weeks  after  the 
marriage  the  said  A.  was  delivered  of  a  son,  and  he  was 
adjudged  a  bastard,  and  the  laud  escheated  to  the  lord  by  the 
death  of  R.  without  heir.  That  case  is  relied  on  by  the  other 
side ;  but  it  is  of  no  value,  for  it  was  decided,  before  the  pass- 
ing of  the  Marriage  Act,  not  to  be  law.  And  the  same  may 
be   said    of    DelheitKs   Cms.  (d)     This,  in  fact,    was  ad- 

(a)  Sanchez,  Bk.  3,  Disp.  17,  p.  238. 

(h)  Vol.  5,  pt.  i.;  Elementa  Juris.  Bk.  1,  tit  x.,  §  148. 

(c)  1  RoU.  Abr.  859. 

(d)  Rogers's  £ocL  Law,  584,  cited  from  the  Harl.  MSS.  2117.  The 
case  is  thus  stated  :  Johannes  del  Heith  Katherinam  concubinam  in  domo 
ipsius  Johannis,  coram  vicario  de  Plumsted,  spontanea  voluntate  su& 
affidavit,  et  annulum  digito  Katherinae  apposuit,  et  verba  consueta  ad 
matrimonium  contrahendum,  absque  missse  celebratione,  pronuntiayit,  eo 
quod  propter  debilitatem  ad  ecclesiam  accedeire  non  potuit,  et  ipsam  ex- 
tunc  ad  totam  vitam  ipsius  Katherin»  pro  nxore  tenuit :  et  postea  pro- 
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mitted  by  ^Jlfr.  Smithy  now  Attorney-General  for  Ire-  *661 
land,  in  his  argument  for  the  prisoner  in  the  Court 
below,  not  to  be  law,  for  he  said :  (a)  '^  I  admit  that  after- 
wards the  strictness  which  required  the  celebration  by  the 
'priest  in  church  was  relaxed,  and  mere  celebration  by  a  priest 
was  held  su£Bcient."  So  that,  in  fact,  these  two  cases  must 
be  considered  as  removed  from  the  argument.  Orat/'$  Case  (() 
has  been  cited  in  the  argument  below,  but  it  is  not  important, 
for  the  marriage  there  was  '*  solemnized  in  the  face  of  the 
church,"  and  the  only  question  as  to  its  validity  arose  from 
the  tender  age  of  the  youth  who  was  made  the  husband. 
Bunting  v.  Lepingwell  (c)  is  the  next  in  point  of  date,  and  is 
a  strong  authority.  There  Bunting  and  Agnes  Addingshal 
had  contracted  matrimony  per  verba  de  prcesenti^  and  after- 
wards the  said  Agnes  took  to  husband  Thomas  Twede,  upon 
which  Bunting  libelled  against  the  said  Agnes,  on  the  said 
contract,  in  the  Court  of  Audience,  and  it  was  decreed  that 
Agnes  subiret  matrimonium  cum  probata  Bunting^  and  the 
other  marriage  was  declared  void.  The  legitimacy  of  Bunt- 
ing^s  issue  was  afterwards  disputed,  but  he  was  held  to  be 
legitimate,  although  Twede  had  not  been  a  party  to  the  pro- 
ceedings in  the  Ecclesiastical  Court.  Here  it  appears 
that  a  contract  per  *  verba  de  prcesenti  was  treated  as  *  552 
very  matrimony  in  the  fullest  sense  of  the  word ;  for 
the  subsequent  marriage  of  Agnes  with  Twede  was,  even 
after  cohabitation  between  them,  declared  null,  and  she  was 
compelled  to  marry,  in  the  face  of  the  church,  Bunting,  to 
whom  she  had  been  so  contracted;  this  marriage  being  re- 
quired by  the  Ecclesiastical  Court  to  give  ecclesiastical  regu- 
larity to  a  contract  which,  even  as  it  then  stood,  that  Court 
recognized  as  a  perfect  marriage.    It  was  contended  in  the 

creavit  filium  Willielmam  ex  ipsa  Katherina.  —  Peter,  the  brother  of 
John,  entered  on  the  lands  of  which  John  died  seised  :  the  above  William 
claimed  as  son  and  heir  of  John,  and  it  was  inquired  whether  John  had 
solemnized  his  marriage  tn  facie  ecelesia^  after  he  had  recovered  from  his 
infirmity ;  and  it  being  answered  that  he  had  not,  it  was  held  that  Wil- 
liam took  nothing  in  the  lands,  by  reason  that  John  had  never  married 
Katherine  in  facie  eceUna. 

(a)  Dix*s  Bep.  62.  (b)  Dyer,  369. 

(c)  i  Rep.  29:  Moor,  169. 
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Court  below,  that  as  the  68  Geo.  8,  c.  81,  took  away  the 
power  of  the  Ecclesiastical  Courts  in  Ireland  to  enforce  any 
contract  of  marriage,  this  contract  could  not  be  considered  a 
good  marriage ;  and  the  point  was  put  with  great  force  bj 
Mr.  Justice  Cbampton.  (a)     But  the  answer  to  his  observa- 
tions is  this :  In  Bunting* %  Case  it  is  clear  that  there  was  an 
order  or  decree  of  the  Ecclesiastical  Court  that  Agnes  should 
marry  Bunting,  and  sentence  was  pronounced  without  its 
being  deemed  necessary  to  call  on  Twede  to  appear,  or  indeed 
without  taking  any  step  to  annul  his  marriage.    It  is  impos- 
sible that  the  Ecclesiastical  Court  would  have  directed  her  to 
commit  bigamy,  which  (though  the  Statute  of  Bigamy  had 
not  then  passed)  was,  as  it  always  had  been,  an  offence  in  the 
Ecclesiastical  Courts.     Again,  although  there  is  a  statute 
which  now  takes  away  the  power  of  the  Ecclesiastical  Courts 
enforcing  the  performance  of  such  contract,  there  is  none  which 
takes  away  the  power  to  perform  it  without  enforcement.  And 
if  the  parties  willingly  perform  the  contract,  that  contract  being 
one  per  verba  de  prcesenti^  it  is  sufficient ;  for  such  a  contract 
is  very  matrimony  for  all  temporal  purposes.    Paine^s 
*  658    *  Case(b^  occurred  in  1660,  and  a  difference  of  opin- 
ion is  referred  to  there ;  it  being  said  that  Twisden, 
Justice,  was  of  opinion  that,  notwithstanding  a  contract,  the 
marriage  must  be  solemnized  before  the  parties  were  com- 
plete baron  and  feme.    But  the  case  is  of  no  force  either 
way,  for  it  does  not  appear  what  was  the  sort  of  contract 
which  existed  in  that  case,  or  was  the  subject  of  considera- 
tion.    Tarry  v.  Browne  (c)  was  a  case  depending  on  circum- 
stances which  occurred  during  the  Commonwealth.    At  that 
time  there  were  ordinances  in  force  on  the  subject  of  mar- 
riage :  the  first  took  away  any  necessity  for  marriage  in  a 
church ;  the  second  made  any  other  marriage  but  before  a 
justice  void.     Of  course  these  ordinances  could  not  be  re- 
ceived in  the  Courts  after  the  Restoration,  and  that  case 
really  depended  on  the  question  whether  there  had  or  had 
not  been  consent  on  the  part  of  the  woman.    Bickison  v.  Sol" 

(a)  Diz's  Report,  p.  254.  (b)  Sldetf .  13. 

(c)  Siderf .  64. 
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croft  (a)  is  a  direct  authority  for  saying  that  marriage  is  a 
civil,  not  an  ecclesiastical  matter.  Crosse  v.  Sunt  (&)  is 
hardly  an  authority,  as  that  case  turned  chiefly  on  the  plead- 
ings ;  but  there  it  seems  to  have  been  intimated  that  words 
de  prcBsenti  show  an  actually  executed  contract.  In  JSutchinr 
son  y.  Brookebanke  (e)  the  parties  had  married  by  words  of 
present  contract  before  witnesses,  in  the  face  of  a  dissenting 
congregation,  and  they  were  libelled  in  the  Ecclesiastical 
Court  for  fornication ;  but  the  Court  of  King's  Bench,  on 
these  facts  being  shown,  granted  a  prohibition.  It  could  not 
be  that  the  marriage  in  face  of  a  dissenting  congregation 
made  it  good  as  an  ecclesiastical  ceremony,  any  more  than  a 
Quaker's  marriage  would  be  good  for  that  reason,  but 
*  that  it  was  a  public  ceremony,  ensuring  testimony  of  *  554 
witnesses,  which  was  what  the  law  chiefly  required. 
The  26  Geo.  2  was  passed  merely  to  enforce  that  principle, 
by  requiring  certain  forms,  which  must  secure  the  presence 
of  respectable  witnesses,  easily  to  be  produced  should  their 
testimony  become  necessary.  Jesson  v.  Collins  (d)  is  a  very 
important  case ;  it  expresses  the  deliberate  opinion  of  Lord 
Holt,  that  *^  a  contract  per  verba  de  prmsenti  is  a  marriage  ;  '* 
an  opinion  which  three  years  afterwards  he  repeated  in  Wig^ 
morels  Case,  (e)  At  a  later  period  Saydon  v.  Chovld  (jcf)  came 
before  the  delegates,  and  it  was  there  determined  that  admin- 
istration ought  not  to  be  granted  to  one  who  was  married  by 
a  mere  layman  ;  and  the  letters  of  administration  which  had 
been  granted  were  recalled.  This,  at  first,  appears  to  be  in 
favour  of  the  argument  on  the  other  side,  but  the  reason 
given  by  the  Court  makes  it  a  strong  authority  for  tlie  Crown. 
The  reason  was,  ^^  for  that  Haydon,  demanding  a  right  due 
to  him  as  husband  by  the  ecclesiastical  law,  must  prove  him* 
self  a  husband  according  to  that  law,  to  entitle  himself  in 
this  case."  The  ruling  in  that  case  amounted  therefore  to 
this,  that  as  the  husband  had  not  in  his  marriage  conformed 
himself  to  the  ecclesiastical  law,  he  should  not  have  the 

(a)  Keb.  148.  (6)  Carth.  09. 

(c)  3  Lev.  876. 

((/)  2  Salk.  487;  6  Mod.  155;  Holt,  158. 

(e)  2  Salk.  488.  (g)  1  Salk.  110  b. 
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authority  of  that  law  to  assist  him  in  enforcing  any  claims 
as  husband.  But  nothing  was  said  in  that  case  to  show  that 
for  purely  civil  purposes,  for  all  other  purposes  but  this,  the 
marriage  was  not  a  completely  valid  marriage.  The  statute 
there  referred  to  as  ''  confirming  marriages  contracted  during 
the  usurpation,"  is  the  12  Car.  2,  c.  88 ;  and  though 
*  555  sometimes  called  a  declaratory  Act,  it  was  in  *  fact  an 
enacting  statute.  It  is  not  found  in  the  usual  editions 
of  the  statutes,  as  it  has  long  since  expired,  but  in  the  ancient 
editions  it  still  exists,  and  it  distinctly  enacts  that  ^^  all  mar- 
riages had  or  solemnized  '*  according  to  the  ordinances  of  the 
Commonwealth,  to  which  it  refers,  "  shall  be  deemed  of  the 
same  force  and  none  other,  as  if  had  and  solemnized  accord- 
ing to  the  rites  of  the  Church  of  England."  The  decision, 
therefore,  in  Haydon  v.  Q-otdd  cannot  apply  to  this  case  ;  but 
the  reason  given  for  that  decision  is  most  important,  as  it 
completely  explains  the  principle  on  which  many  of  the 
authorities  relied  on  by  the  other  side  depend. 

Scrimahire  v.  Scrintshire  (a)  has  been  commented  on  in  the 
Court  below  as  possessing  a  degree  of  importance  beyond 
what  really  belongs  to  it,  for  it  did  not  depend  on  any  gen- 
eral law  of  marriage,  but  on  the  local  law  of  France.  In  like 
manner  the  observations  of  Lord  Mansfield  in  The  King  v. 
Hodnett  (V)  have  had  attributed  to  them  a  weight  which 
they  really  do  not  deserve,  as  appUed  to  this  case  ;  but  those 
which  he  made  in  Morton  v.  Fenn  (c)  do  appear  to  de- 
serve consideration.  That  was  an  action  for  a  breach  of 
a  promise  to  marry ;  it  was  brought  long  after  the  Maniage 
Act  had  passed.  The  defendant,  who  was  a  man  of  fortune, 
had  promised  to  marry  the  plaintiff  if  she  would  go  to  bed 
with  him ;  she  did  so,  and  afterwards  lived  with  him  a  con- 
siderable time:  he  several  times  afterwards  repeated  his 
resolution  to  marry  her,  but  finally  married  another  woman. 
She  then  brought  her  action  for  damages,  and  the  answer 
was  turpis  contractiLS.  Lord  Mansfield  is  reported  to 
have  said:    '*I  thought  the   objection  would  not  lie,  on 

(a)  2  Hagg.  Cons.  Rep.  395.  (b)  1  Term  R.  96. 

(c)  8  Doagl.  211  (Rose  ed.). 
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*  two  grounds ;  first,  that  before  the  Marriage  Act  *  556 
this  would  have  been  a  good  marriage,  and  the  chil- 
dren would  have  been  legitimate  by  the  rules  of  the  common 
law/'  It  is  plain  that  there  must  be  some  mistake  here  ;  for 
if  it  was  a  good  marriage,  then  the  action  would  not  have  been 
maintainable ;  and  if  not  a  good  marriage,  then  the  objection 
ex  turpi  causa  nan  oritur  actio^  would  certainly  have  been  an 
answer.  Still  the  case  is  a  clear  expression  of  Lord  Mans- 
field's opinion  on  the  old  law.  Reed  v.  Passer  (a)  is  the 
next  case  to  be  considered  ;  there  Lord  Kenton  rejected  the 
Fleet  books,  which  were  offered  in  evidence  to  prove  a  mar- 
riage ;  but  he  said,  '^  a  marriage  in  the  Fleet,  at  that  time, 
was  good  and  lawful.  I  think,  though  I  do  not  mean  to 
speak  meaning  to  be  bound,  that  even  an  agreement  between 
the  parties  per  verba  de  proeserUi  was  ipsum  matrimonium.^* 
Lindo  V.  Belisario  (i)  deserves  attention,  for  this  reason,  that 
it  is  in  pari  materia  with  Dalrymple  v.  Dalrymple.  (c)  It 
occurred  sixteen  years  before  that  case,  and  it  shows  that 
what  was  held  in  Dalrymple  v.  l)alrymple  had,  sixteen  years 
before,  been  the  settled  opinion  of  the  very  eminent  Judge 
who  decided  that  case. 

[Lord  Brougham.  —  Dalrymple  v.  Dalrymple  went  through 
all  the  Courts.  We  considered  that  that  decision  rested  upon 
two  grounds:  the  first  of  which  was  the  general  law  of 
Europe  as  to  marriage  per  verba  de  prcesenti ;  the  second 
was  the  Scotch  law.  I  never  heard  till  now  that  the  opinion 
of  Lord  Stowell,  as  to  what  had  been  the  general  law  of 
Europe,  was  obtruded  into  that  judgment.] 

In  Lindo  v.  Belisario  the  particular  marriage  there  in  ques- 
tion was  invalid,  because,  being  set  up  as  a  Jew's  mar- 
riage, it  was  shown  *  to  have  been  contracted  not  in    *  557 
conformity  with  the  laws  of  the  Jews.    The  judgment 
there  given  was  afterwards  confirmed  by  Sir  W.  Wynne,  (<J) 

(a)  Peake'8  Ni.  Fri.  231,  1  ed.;  803,  ed.  of  1820. 

(&)  1  Hagg.  Cons.  Bep.  216. 

(c)  2  Hagg.  Cons.  'Rep.  54. 

{d)  1  Hagg.  Cons.  Bep.  App.  p.  4,  and  see  note  in  p.  9. 
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who  said,  ^*  The  Marriage  Act  did  not  make  the  marriages  of 
Quakers  legal,  but  they  were  held  entitled  to  civil  rights." 

[LoBD  Campbell.  —  The  last  Act  does  make  them  legal.] 

That  is  so,  and  it  may  be  said  that  that  was  done  because 
it  was  found  necessary ;  but  that  is  an  unsound  line  of  argu- 
ment. It  was  done  to  prevent  the  possibility  of  raising  ques- 
tions at  any  future  period.  In  The  King  v.  Brampton^  (a) 
Lord  Ellenborough  held  that  a  contract  of  marriage  per 
verba  de  prcesenti  was  before  the  Act  a  perfect  marriage,  and 
he  appeared  to  treat  the  presence  or  absence  of  the  priest  as 
a  thing  wholly  immaterial. 

[Lord  Brougham.  —  There  is  a  case  in  which  Sir  G.  Hay 
struck  out  from  the  form  of  judgment  on  a  marriage  case, 
»the  words  Preihytero  stante  or  presente,    I  should  like  to  see 
that  case. 

2%e  Qtieen^s  Advocate  promised  to  furnish  it.] 

The  Attorney- General  continued.  —  This  brings  the  argu- 
ment to  the  case  of  Dalrymple  v.  Dalrymple.  The  judgment 
in  that  case  was  pronounced  in  1811,  and  of  it  nothing  more 
need  now  be  said  than  this,  that  it  has  been  read,  admired, 
and  approved  of  by  every  lawyer  in  the  civilized  world,  and 
if  entitled  to  weight  and  authority,  it  is  decisive  of  the  pres- 
ent question ;  and  with  that  single  observation,  it  is  left  to 
the  consideration  of  the  House.  What  are  the  cases  which 
followed  it  ?    Elliott  and  Sugden  v.  Chirr  (5)  is  the  first,  and 

that  decided  that  a  voidable  mariiage  cannot  be  ren- 
*  558   dered  void  after  the  death  of  *  either  of  the  parties. 

Then  followed^  and  perhaps  will  be  now  referred  to^ 
The  QiLeen  v.  The  Justicee  of  Glouceeterihire^  (c)  which,  how- 
ever, does  not  seem  at  aU  applicable  to  this  case.  Latour  v. 
Teesdale  ((2)  was  the  next  case,  and  there  the  case  was  most 
elaborately  argued  and  fully  considered ;  and  the  Lord  Chief 

(a)  10  East,  282.  (b)  2  Fhiil.  16. 

(c)  15  East,  587.  (d)  8  Taunt.  830;  2  Marsh.  283. 
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Justice,  in  delivering  the  judgment  of  the  Court,  in  order 
that  the  foundation  of  that  judgment  might  not  be  mistaken 
bj  any  one,  abstained  from  mentioning  a  fact,  found  in  the 
case,  that  there  was  present  at  the  marriage  a  person  who 
might  be  said  to  be  a  priest.  That  judgment  was  pronounced 
in  1816,  and  up  to  the  present  time  has  never  been  doubted* 
Steadman  v.  Powell  (a)  decided  that,  *^As  in  Ireland  mar- 
riages may  be  had  without  any  celebration  in  facie  ecclesice  or 
in  the  presence  of  witnesses,  it  would  be  unreasonable  to 
deny  that  a  marriage  had  in  Ireland  may  be  proved  by  slen*- 
derer  evidence  than  is  requisite  to  the  proof  of  a  marriage 
celebrated  in  this  country."  And  in  the  judgment  there  it 
is  said :  (()  ^^  The  marriage  law  of  Ireland  is  what  that  of 
this  country  was  prior  to  the  Marriage  Act ;  and  as  mar- 
riages in  England  were  provable  by  circumstantial  evidence 
prior  to  the  Marriage  Act,  marriages  in  Ireland  are,  I  appre- 
hend, provable  by  the  same  species  of  evidence  at  this  day.*' 
The  judgment  there  distinctly  proceeded  on  the  ground  that 
the  presence  of  a  priest  was  wholly  unnecessary.  Smith  v. 
Maxwell  (<?)  was  a  case  which  occurred  before  Lord  Wynpobd 
when  Chief  Justice  of  the  Common  Pleas,  and  there  it  was 
held  that  a  marriage  in  Ireland,  performed  by  a  clergy- 
man of  the  Church  of  England  in  a  private  place, 
*  was  valid,  although  no  evidence  was  given  that  any  *  559 
license  was  granted  to  the  parties.  The  Lord  Chief 
Justice  there  said,  ^^  I  know  of  no  law  which  says  that  cele- 
bration in  a  church  is  essential  to  the  validity  of  a  marriage 
in  Ireland."  This  has  been  the  doctrine  held  by  the  highest 
authority  in  the  Courts  in  Ireland.  In  Houghton  v.  Hough- 
ton (c2)  there  was  a  devise  to  S.  and  J«  Houghton,  on 
condition  that  if  they  formed  a  marriage  contrary  to  the 
established  rules  of  the  Quakers,  such  devise  should  cease 
and  be  void.  They  did  so,  and  a  bill  was  filed  praying  that 
the  will  might  be  established,  and  the  trusts  thereof  exe- 
cuted, and  that  the  estates  might  be  declared  forfeited,  the 
parties  having  married  contraiy  to  the  condition  in  the  will 

(a)  1  Ad.  &  £1.  58.  (h)  1  Ad.  &  £1.  64. 

(c)  1  By.  &  Moo.  80.  (</)  1  Molloy,  611. 
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• 

mentioned.  In  the  argument  it  was  said  that  Quakers' 
marriages  were  not  recognized  by  law,  but  Lord  Manners 
answered,  ^^  As  to  the  question  of  the  legality  of  a  Quaker's 
marriage,  I  have  no  manner  of  doubt.  I  am  quite  satisfied 
that  they  were  meant  to  be  included  in  the  21  &  22  Geo.  3, 
c.  25,  though  the  words  of  that  Act  may  not  apply  to  them  ; " 
and  his  Lordship  decreed  in  accordance  with  the  prayer  of 
the  bill.  The  King  v.  Bathtvick  (a)  appears  to  have  been 
much  relied  on  in  the  argument  in  the  Court  below,  but  it  is 
certainly  difficult  to  see  how  it  can  be  made  applicable  to  the 
present  case.  Wright  v.  Elgood  (5)  is  a  case  in  which,  in  the 
judgment,  Dalrymple  v.  Dairymple  was  cited  with  marked 
approbation  by  Sir  Herbert  Jenner,  who  said :  (c)  ^'  Before 
the  statute,  marriages  without  publication  of  banns  or  any 
religious  ceremony,  contracted  per  verba  de  prcesenti^ 

*  560   might  be  good  and  valid,  though  irregular.     The  *  par- 

*  ties  and  minister  might  be  liable  to  punishment,  but 
the  vinculum  matrimonii  was  not  affected."  In  The  Queen  v. 
Orgilly  (rf)  there  was  an  indictment  for  bigamy.  Two  persons 
had  been  married  in  Ireland  by  a  Roman  Catholic  priest ;  the 
woman  was  a  Roman  Catholic,  the  man  represented  himself 
to  be  so,  but  the  case  seems  to  show  that  that  was  not  a  true 
representation ;  when  indicted  afterwards  for  contracting 
another  marriage,  he  was  not  allowed  to  set  up  his  supposed 
Protestantism  as  an  answer  to  the  charge.  The  first  mar- 
riage then  could  only  have  been  valid  as  a  contract  per  verba 
de  prcesenti.  In  that  case  reference  was  made  to  Swtft  v. 
Swift  ;(e)  and  The  Queen  v.  Orgrt'K  will,  no  doubt,  be  at- 
tempted to  be  explained  on  the  ground,  that  if  parties  go  on 
such  an  occasion  before  a  minister  of  a  particular  persuasion, 
they  must  be  taken  afterwards  to  have  been  followers  of  his 
creed.  But  such  an  argument  cannot  fairly  be  deduced  from 
the  case,  which  shows  in  substance  that  marriage  by  words  of 
present  contract  has  always  been  deemed  valid  in  Ireland,  and 
many  convictions  for  bigamy  have  proceeded  on  that  ground. 
These  observations  conclude  the  argument  on  the  cases. 

(a)  2  B.  &  Ad.  639.  (5)  1  Curteia,  662. 

(c)  1  CurteiB.  670.  {d)  0  C.  &  P.  80. 

\e)  8  Knapp,  303. 
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Something  still  remains  to  be  said  upon  the  statutes. 
With  regard  to  these,  it  must  be  admitted  that  some  appear 
to  bear  one  way,  some  another.  It  is  clear  that  if  the  rule 
of  Lord  Coke  (a)  with  regard  to  the  construction  of  a  de- 
claratory Act,  *'  whereby  it  appears  what  the  law  was  before 
the  making  of  the  Act,"  is  to  be  deemed  the  correct  rule, 
then  marriages  of  this  description  are  proved  to  have  been 
good  before  the  statute.  The  82  Hen.  8,  c.  88,  was 
an  Act  passed  to  *  give  validity  to  marriages  regu-  *  561 
larly  performed,  notwithstanding  any  precontract ;  but 
taken  in  the  most  extensive  application,  that  statute  leaves 
open  the  question  as  to  cases  where  such  precontract  had 
been  consummated. 

[Lord  Campbbll.  —  It  may  be  doubted  whether  a  contract 

per  verba  de  prceaenti  can  be  considered  within  that  statute.] 

• 

It  is  clear  that  it  is  not,  and  that  the  statute  only  refers  to 
contracts  per  verba  de  fiUuro.  Then  comes  the  2  &  3,  Edw. 
6,  c.  23,  repealing  the  Statute  of  Henry  8,  and  leaving  the 
law  as  it  was  before.  The  12  Car.  2,  c.  88,  was  merely  an 
Act  to  confirm  those  marriages  which  had  been  celebrated 
under  the  ordinances  of  the  Commonwealth.  That  was  a 
confirmatory  Act ;  but  to  be  so,  there  must  have  been  some- 
thing for  it  to  confirm :  besides,  it  was  passed  to  assert  the 
authority  of  the  Crown,  and  to  make  it  appear  that  every 
thing  which  had  been  done  in  the  mean  time  might  be  ques- 
tioned but  for  that  confirmation  by  the  Crown.  The  58  Oeo. 
8,  c.  84,  relates  to  Indian  marriages,  the  legality  of  which  it 
was  passed  to  confirm,  and  it  declared  in  the  words  of  Coke, 
^^  what  the  law  was  before  the  making  of  the  Act,"  so  as  to 
show  that  the  doubts  which  it  was  intended  to  remove  ought 
never  to  have  been  entertained.  It  is  clear  that  even  under 
the  provisions,  the  somewhat  unnecessary  provisions,  for  the 
regulation  of  future  marriages,  to  be  found  in  that  statute, 
the  present  must  be  considered  as  a  valid  marriage,  for  the 
minister  who  performed  the  ceremony  here  was,  as  the  spe- 

(o)  Co.  litt  200;  1  Bl.  Com.  86. 
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cial  verdict  finds,  the  regularly  placed  minister  of  the  town 
where  the  parties  resided. 
Supposing  it,  therefore,  to  be  necessary  that  a  ceremony 
should  be  performed  by  a  clergyman,  the  presence  of  a 

*  562    Presbyterian  clergyman  is  sufficient.     The  *  marriage 

would  certainly  be  good  with  his  presence,  but  it  would 
have  been  good  without  his  presence.  If  the  latter  point 
should  be  conceded,  there  is  an  end  of  the  question  alto- 
gether. But  supposing  that  point  to  be  disputable,  then  it  is 
contended  that  if  the  presence  of  a  priest  was  necessary,  the 
presence  of  a  regular  Presbyterian  minister  would,  in  Ireland, 
completely  fulfil  that  condition.-  The  regularly  ordained  min- 
isters of  the  Presbyterian  church  in  Ireland  are  as  much  rec-» 
ognized  by  law  as  the  clergymen  of  the  Church  of  Scotland. 
They  have  the  regium  donum^  the  same  privileges,  and  the 
same  character.  The  statute  last  mentioned  recognized  as  a 
rule  that  the  person  officiating  at  a  marriage  need  not  be  in 
the  holy  orders  of  the  Church  of  England.  The  same  rule 
was  recognized  in  a  more  recent  statute.  In  the  4  Geo.  4,  an 
Act  was  passed  (c.  67)  to  declare  valid  certain  marriages 
which  had  taken  place  at  St.  Petersbuigh  since  the  British 
factory  there  had  been  abolished.  That  factory  was  abolished 
in  1807.  The  Act  in  question  was  passed  in  1823.  The 
doubts  which  this  statute  was  passed  to  remove  arose,  in  all 
probability,  from  these  circumstances :  There  had  been  a  fac* 
tory  at  St.  Petersburgh,  with  peculiar  privileges,  being  rec- 
ognized by  the  Emperor  of  Russia  as  a  place  within  which 
British  laws,  customs,  and  privileges  were  permitted  to  a  cer- 
tain extent  to  be  treated  as  law.  These  factories  existed  in 
many  cases  under  treaties ;  that  was  not  the  case  with  the 
factory  at  St.  Petersburgh,  and  in  1807  the  emperor  abolished 
that  factory.  Marriages  between  British  subjects  afterwards 
took  place  in  the  chapel  of  the  British  Commercial  Company 

at  St.  Petersburgh.    As  doubts  had  arisen  whether 

*  663    such  marriages  were  *  good,  as  the  factory  had  been 

abolished,  the  Act  declared  that  they  should  be  as 
good  as  if  the  factory  still  continued  in  existence.     The  4 
Geo.  4,  c.  91,  was  another  Act  passed  ^'  to  relieve  his  Majes- 
ty's subjects  from  all  doubts  concerning  the  validity  of  cer- 
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tain  marriages  solemnized  abroad/'  Officers  of  the  army  and 
navy,  and  even  captains  of  merchant  ships,  had  celebrated 
marriages.  This  statute  was  passed  with  reference  to  this 
very  practice.  The  preamble  declares  that  ^^  Whereas  it  is 
expedient,"  not  to  confirm  the  marriages,  but  *'  to  relieve  the 
minds  of  the  subjects  from  any  doubts  as  to  marriages  sol- 
emnized by  a  minister  of  the  Church  of  England  in  the  house 
of  a  British  minister,  or  in  the  chapel  of  any  British  factory, 
or  in  the  private  house  of  any  British  subject  residing  in  such 
factory,  or  solemnized  by  any  British  chaplain  within  the  lines 
of  any  British  army  serving  abroad."  So  far,  therefore,  the 
Act  seems  only  to  apply  to  marriages  celebrated  by  a  person 
in  holy  orders ;  but  the  second  section  enacts  that  nothing 
therein  contained  shall  ^^  confirm  or  impair  or  in  any  wise 
affect  the  validity  in  law  of  any  marriages  solemnized  beyond 
the  seas,"  except  those  specially  named  therein.  This  is  a 
recognition  that  marriages  beyond  seas,  without  the  presence 
of  a  person  in  holy  orders,  were  valid.  The  objection  raised 
with  regard  to  this  and  other  Acts  of  the  same  kind  has  been, 
that  if  it  was  the  intention  of  the  legislature  to  lay  down  a 
general  rule,  it  ought  to  have  declared,  in  a  plain  and  direct 
manner,  that  all  marriages  per  verba  de  pmsentij  celebrated 
out  of  the  jurisdiction  of  the  English  Marriage  Act,  should 
be  good.  The  answer  to  this  objection  is,  that  such  has  not 
been  the  practice  of  the  legislature.  The  particiilar 
Act  to  *  which  reference  is  now  made  has  no  prospec-  *  564 
tive  purpose  of  legislation  at  all.  That  Act  enacts 
nothing  new;  it  declares  that  marriages  that  had  so  taken 
place  were  good.  This  statute  puts  the  presence  of  a  priest 
and  of  any  officer  on  the  same  footing. 

The  Lord  Chancellor. — ^^Why  was  a  legalized  officer 
necessary,  under  that  Act,  to  render  valid  a  marriage  within 
the  lines  of  a  British  army,  —  an  officer  ^*  officially  under  the 
authority  of  the  commander  "  ? 

The  Attorney' General.  —  That  was  done  for  the  purpose  of 
not  interfering  with  the  lex  loci. 
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Lord  Campbell.  —  Do  you  go  so  far  as  to  say  that  the  mar- 
riage of  two  British  subjects  in  a  foreign  country,  not  at  the 
chapel  of  the  ambassador,  or  within  a  factory,  or  within  the 
lines  of  an  army,  by  an  officiating  chaplain  or  officer,  would 
in  all  cases  be  valid  ? 

The  Attorney^  General.  —  Certainly  not,  for  then  the  parties 
would  be  interfering  with  the  lex  loci^  which  is  always  to  be 
avoided ;  but  the  marriage  would  be  valid  if  there  was  no 
such  interference.  There  are  two  other  Acts  deserving  of 
attention.  The  first  is  57  Geo.  3,  c.  51,  which  relates  to 
marriages  in  Newfoundland.  That  Act  requires  th^t  all 
marriages  there  shall,  after  the  1st  of  January,  1818,  be  cele- 
brated by  persons  in  holy  orders.  But  then  comes  a  proviso, 
which  is  not  an  enactment,  to  the  effect  that  the  Act  shall 
not  affect  marriages  where  there  were  unforeseen  difficulties 
in  obtaining  the  presence  of  a  person  in  holy  orders.  This  is 
a  perfectly  new  provision ;  it  has  no  precedent  in  the  treaties 
of  text-writers,  or  in  the  decisions  of  any  Courts,  but  it  has, 
nevertheless,  been  established  as  clear  law  with  respect  to 

Newfoundland.     The  second  section  of  that  statute 
*565    *  declares  that  nothing  therein   contained  should  be 

construed  to  extend  to  marriages  celebrated  in  New- 
foundland before  the  1st  of  January,  1818,  nor  to  Jewish  nor 
Quaker  marriages.  On  this  section  the  observation  arises, 
that  it  recognizes  the  validity  of  all  marriages  thus  excepted 
from  the  Act,  and  of  course  marriages  per  verba  de  prcesenti 
among  the  rest ;  for  as  there  is  no  doubt  of  the  validity  of 
Quaker  and  Jewish  marriages,  and  as  these  and  the  others 
are  put  on  the  same  footing  and  treated  in  exactly  the  same 
way,  the  legislature  must  be  considered  to  have  recognized 
the  validity  of  all  alike.  This  Act  was  followed  by  that  of 
the  5  Geo.  4,  c.  68,  which  made  other  provisions  for  the  cele- 
bration of  marriages,  but  which,  though  subjecting  the  parties 
who  violate  these  regulations  to  certain  penalties  for  such 
offence,  declares  in  every  case  the  marriage  to  be  valid. 
This  marks  the  principle  on  which  the  legislature  pro- 
ceeded. 
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This  brings  the  argument  to  the  point  where  it  becomes 
necessary  to  consider  the  provisions  of  the  Irish  statutes. 
They  may  be  obscure,  if  the  ordinary  rules  of  construction 
applicable  to  bonds  and  such  instruments  are  applied  to 
them,  and  if  the  great  principles  of  the  law  are  not  to  be 
applied  to  them;  but  otherwise  they  will  be  clear  enough. 
The  Acts  which  were  passed  to  discountenance  or  suppress 
the  Roman  Catholic  religion  may,  with  regard  to  such  mat- 
ters, be  passed  over  almost  altogether;  but  these  statutes 
must  be  referred  to  for  the  purpose  of  elucidating  other 
things.  The  12  Geo.  1,  c.  8,  is  the  first  statute  to  be  referred 
to.  That  was  passed  to  prevent  marriages  by  degraded 
Roman  Catholic  priests,  and  by  laymen  pretending  to  be 
clergymen  of  the  church  of  Ireland ;  and  to  prevent 
marriages  consummated  *  from  being  avoided  by  pre-  *  566 
contracts.  In  that  respect  it  resembles  the  spirit  of 
the  4  Geo.  4,  c.  91,  which  relates  to  marriages  abroad.  The 
celebration  of  marriage  by  the  popish  priest  is  made  felony 
without  benefit  of  clergy.  It  is  curious  that  in  this  statute 
persons  are  forbidden  to  celebrate  marriages  who  would  have 
been  entitled  to  celebrate  them ;  and  person^  who  never 
could  have  been  entitled  to  celebrate  them  are  put  on  the 
same  footing  with  the  others. 

[The  Lord  Chancellor.  —  Are  the  marriages  themselves, 
when  so  celebrated,  declared  void  ?] 

They  are  not  expressly  so  declared ;  but  it  is  not  to  be 
denied  that  the  le^slature  did,  in  more  cases  than  one,  inti- 
mate such  to  be  ltd  intention. 

[Lord  Campbell. — Is  it  not  dear  that  a  marriage  between 
a  Roman*  Catholic  and  a  Protestant  in  Ireland,  or  between 
two  Protestants  there,  if  celebrated  by  a  Roman  Catholic 
priest,  is  void  ?] 

It  is  void ;  but  the  general  spirit  of  the  legislature  in  Ire- 
land, as  in  England,  has  been  to  check  the  celebration  of 

certain  marriages  rather  by  penalties  on  persons  who  improp- 
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erly  celebrated  mamages,  than  by  declaring  such  marriages 
to  be  void.  There  can  be  no  doubt  that,  from  the  earliest 
times,  a  religious  ceremony  has  been  adopted  in  marriage ; 
but  that  ciroumstance  alone  no  more  shows  a  reHgious  cere- 
mony to  be  necessary  to  the  validity  of  the  contract  than  the 
fact,  that  from  the  earliest  times  it  has  been  the  custom  from 
a  religious  feeling  to  have  prayers  before  entering  on  any  im- 
portant business,  renders  that  business  invalid  if  the  prayers 
are  not  uttered.  There  can  be  little  doubt  that  people  have 
erroneously  confounded  the  desire  to  have  a  religious  sane* 
tion  with  the  necessity  for  having  it, 

[Thb  LfO&D  Chancellob.  -<-  The  statute  says  that  marriages 
of  this  sort  have  been  celebrated  ^^to  the  manifest 

*567  ruin  of  *many  families;"  which  implies  that  the 
marriages  were  valid,  but  by  reason  of  being  clan-> 

destinely  had  with  improper  persons  brought  niin  on  the 

jGEmulies.] 

That  is  certainly  the  proper  interpretation  of  the  statute. 
Again,  the  J^ot  speaks  of  a  layman  pretending  to  be  a  clergy- 
man of  the  church  of  Ireland.  What  if  the  person  cdebrat- 
ing  such  a  marriage  had  actaally  been  a  clergyman  of  the 
Church  of  England  ?  No  distinction  is  made  between  them ; 
but  there  is  a  distinction  made  between  a  popish  priest  of 
Ireland  and  of  England.  Tins  is  remarkable,  and  shows  that 
the  statute  has  been  loosely  framed  and  must  not  be  strictly 
construed.  The  second  section  is  also  remarkable.  It  makes 
provision  for  the  discovery  of  the  mairiages  and  the  punish- 
ment of  the  offenders ;  but  nothing  whatever  is  said  of  dis- 
solving the  marriage  or  declaring  it  to  be  illegal.  The  parties 
are  to  be  sought  out  and  examined,  not  with  a  view  to  put  an 
end  to  the  marriage,  but  to  discover  and  punish  the  parties 
who  have  celebrated  it.  Then  there  is  a  provision  respecting 
consummation,  to  the  effect  that  no  contract  of  marriage  only, 
not  consummated  by  carnal  knowledge  of  the  parties,  shall 
be  avoided  by  a  contract  that  has  been  so  consummated. 
The  precontract  thus  alluded  to  must  be  a  contract  per 
verba  de  pr<B»enti. 
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This  statute  was  followed  by  19  Geo.  2,  c.  18,  by  whioh 
the  marriages  between  Papists  and  Protestants,  and  between 
two  Protestants,  celebrated  by  a  popish  priest,  are  declared 
null  and  void  without  any  sentence  or  process  of  law  whab- 
eyer*  This  statute  gires  a  degree  of  force  to  a  previous  argu- 
ment that  makes  it  irresistible.  The  12  Geo.  1  did  not  make 
the  marriages  void ;  the  19  Geo.  2  makes  all  such  marriages 
void  for  the  future,  ^^  and  some  of  them  that  had  been 
already  celebrated.  What,  then,  becomes  of  a  mar- 
riage *  celebrated  by  a  layman  pretending  to  be  a  *568 
member  of  the  Irish  church ;  for  there  is  no  reference 
whatever  in  this  last  statute  to  marriages  so  celebrated  ?  It 
is  good  under  these  two  statutes,  though  the  person  celebrat*- 
ing  it  may  be  punished  under  the  earlier  of  them.  The  Eng^- 
lish  Marriage  Act  itself  directed  that  thenceforth  all  marriages 
should  be  in  a  church  and  by  banns ;  but  even  that  statute  did 
not  direct  that  the  marriage  should  be  celebrated  by  a  person 
in  holy  orders* 

[Thb  Lord  Chanoellob.  ^^  But  some  years  ago  a  person  of 
the  name  of  Smith,  not  being  a  person  in  holy  orders,  cele* 
brated  in  a  church  and  by  banns  many  marriages,  and  it  was 
deemed  necessary  to  pass  an  Act  to  validate  them ;  which 
would  show  that  the  presence  of  a  true  priest  was  consid^ 
ered  necessary  under  that  statute.] 

That  might  have  been  only  to  satisfy  doubts.  The  28 
Geo.  2,  c.  10,  which  recited  the  two  previous  statutes  (Irish), 
contains  this  remarkable  provision,  §  8,  that  the  priest  should 
suffer  notwithstanding  the  marriage  should  be  declared  void 
under  the  19  Geo.  2,->-a  provision  which,  in  the  clearest  man- 
ner, shows  the  intention  of  the  legislature,  and  the  view  it 
entertained  of  the  existing  law.  The  whole  scope  of  the 
argument  oo  the  three  statutes,  the  12  Geo.  1,  the  19  Geo.  2, 
and  the  28  Geo*  2,  is,  that  marriages  celebrated  by  one  class 
of  the  pensons  described  in  those  slatutesi,  namely,  the  laymen, 
though  forbidden  to  be  so  celebrated,  would  be  valid  but  for 
the  provisions  of  one.  of  these  statutes,  yet  the  consequence 
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would  be  that  the  peiisoDs  celebrating  them  render  them- 
selyes  amenable  to  punishment. 

Then  comes  21  &  22  Geo.  8,  o.  25 ;  but  before  mentioning 
it,  perhaps  it  will  be  as  well  to  mention  an  observation  of 

Lord  Coke,  in  Ticyn^^d  C<Me^  (a)  as  to  the  construction 
•569    of  a  declaratory  Act:   "Note  well  this  ♦word  ^de- 

clare)^  by  which  the  Parliament  expounded  what  the 
common  law  was  before."    The  Act  21  dk  22  Geo.  8,  c.  25, 
was  passed  for  the  purpose  of  recognizing  marriages  which 
had  taken  place  before  its  enactment ;  it  is  intitied  "  An  Act 
for  the  relief  of  Protestant  Dissenters  in  certain  matters 
therein  contained."     The  recital  was,  "Whereas,  the  re- 
moving any  doubts  that  may  have  arisen  " — it  does  not  pre- 
tend to  say  that  the  doubts  are  well-founded — "concerning 
the  validity  of  matrimonial  contracts  or  marriages  entered 
into  between  Protestant  dissenters,  and  solemnized  by  Prot- 
estant  dissenting  ministers  or  teachers,  will  tend  to  the  peace 
and  tranquillity  of  many  Protestant  dissenters  and  their  fami- 
lies ;  "  not  that  it  would  change  the  9tatu%  of  the  parties,  but 
that  it  would  tend  to  the  peace  of  their  families.    If  the  mar- 
riages had  not  been  valid,  the  statute  never  would  have  been 
introduced  by  such  a  preamble.    It  then  goes  on  to  declare 
that  all  marriages  between  Protestant  dissenters  should  be 
held  valid,  in  like  manner  as  if  such  marriages  had  been  duly 
solemnized  by  a  clergyman  of  the  church  of  Ireland,  but  that 
nothing  in  it  contained  should  be  construed  to  extend  to  make 
void  the  provisions  as  to  offences  against  the  statutes  against 
clandestine  marriages.     On  this  Act  Mr.  Justice  Pebrin 
founds  his  judgment,  and  observes  that  "  This  is  a  declara- 
tory Act:   the  marriages  were  good  before."     Why  were 
they  good  ?    It  must  be  either  because  all  contracts  of  mar- 
riage were  valid,  if  they  were  before  witnesses  and  capable  of 
being  proved,  or  that,  if  any  religious  ceremony  was  neces- 
sary, it  was  not  necessary  that  it  should  take  place  before  a 
person  in  fjall  orders  in  the  Church  of  England.    There  is  no 
escape  from  this  conclusion.     This  statute  was  the  foun- 

(o)  8  Bep.  82  (6). 
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dation  of  Lord  Mannebb's  *  judgment  in  Sbughton  y.  *570 
Houghton^  when  he  held  that  a  Quaker's  marriage 
was  valid.  The  12^  Geo.  1  recognized  a  marriage  by  a  lay- 
man to  be  a  good  marriage ;  and  the  21  &  22  Geo.  2  declareg 
what  the  common  law  is,  and  makes  a  marriage  good  on  one 
or  other  of  the  suppositions  just  stated.  These  are  the  argu- 
ments which  suggest  themselves  on  the  Irish  statutes. 

The  case  of  the  Quakers  may  be  now  considered.  There 
is  no  instance  of  an  administration  in  the  Ecclesiastical  Courts 
being  refused  to  a  Quaker. 

[The  Lord  Chancellor.  —  You  must  go  further,  and  show 
that  there  have  been  applications  for  them.  Unless  the 
question  has  been  raised,  there  is  nothing  in  the  argument. 
Their  afiGEtirs  are  settled  in  their  own  societies.] 

Cases  of  claims  of  administration  by  Quakers  must  have 
arisen,  and  there  is  no  instance  of  a  refusal  to  allow  an  ad- 
ministration to  a  Quaker  on  the  ground  of  the  invalidity  of 
his  marriage.  On  the  contrary,  they  have  never  been  con- 
sidered included  in  the  Marriage  Act;  and  though  lately 
their  marriages  have  been  expressly  recognized,  no  one  ever 
before  doubted  respecting  them.  In  the  printed  report  (a) 
this  matter  was  thus  remarked  on :  *^  The  case  of  Dee  v» 
Thomas  (6)  proves  beyond  question  that  a  ceremony  accord- 
ing to  the  form  of  the  Quakers  constituted  a  valid  mar- 
riage, and  that  the  interposition  of  a  clergyman  is  not 
necessary,  if  the  ceremony  is  celebrated  before  witnesses  ac- 
cording to  the  rites  and  customs  of  that  respectable  society." 
If  there  is  no  case  of  a  suit  for  the  grant  of  administration  to 
a  Quaker,  there  is  the  case  of  a  suit  for  a  divorce, 
in  which  a  Quaker  applied  to  the  Ecclesiastical  *  Court  *  671 
for  a  divorce,  and  the  marriage  was  treated  as  a  good 
marriage  and  the  suit  was  entertained  :  yet  in  such  a  case  an 
actual  marriage  is  required  to  be  most  strictly  proved.  No 
observations  need  be  made  on  the  case  of  the  Jews ;  for 
however  anomalous  their  right  to  celebrate  a  marriage  in 

(a)  Dix's  Beport,  p.  2401  (&}  Moo.  k  Mai.  861. 
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their  own  forms,  it  must  be  admitted  that  they  have  been 
considered  and  treated  as  a  peculiar  people  ;  so  that  no  argu- 
ments of  any  great  weight  can  be  derived  from  the  case  of 
the  Jews.  But  the  case  of  the  Quakers  is  decisive.  They 
are  English  subjects ;  they  are  dissenters  from  the  church ; 
they  sprang  up  within  legal  memory,  and  at  the  time  of  the 
earlier  decisions  upon  them,  their  origin  was  within  living 
memory.  They  were  Christians,  —  English  subjects,  —  not 
claiming  any  connection  whatever  with  any  foreign  power : 
they  severed  themselves  from  the  Church  of  England,  and 
yet  their  marriages  have  always  been  considered  valid.  It  is 
therefore  clear  that  a  religious  ceremony  in  marriage  has  not 
always  been  held  to  be  in  law  a  necessary  part  of  the  Chris- 
tian religion.  No  ceremony  of  that  sort  was  bequeathed  to 
the  world  by  the  great  Founder  of  our  religion ;  though  from 
the  earliest  times  all  persons  had  no  doubt  a  desire  to  sanctify, 
by  religious  rites,  a  contract  of  so  much  and  such  lasting 
importance. 

[Lord  Abingbr.  —  What  was  the  case  in  which  the  valid- 
ity of  a  Quaker's  marriage  was  first  admitted  ?  ] 

In  a  case  referred  to  in  a  note  to  the  case  of  Undo  v. 
Belisario.  (a)  The  name  of  the  case  is  not  given,  but  it  is 
quoted  from  Sewell's  Hist.  Quakers,  p.  492.  There  the 
marriage  was  held  valid  for  the  purposes  of  an  action  of 
ejectment.  This  was  decided  in  1660,  at  the  Nottingham 
assizes. 

*  572  .     [Lord  *  Abinqer.  ^^  But  that  marriage  might  have 
taken  place  under  the  ordinances  of  the  C<»amon- 
wealth.] 

It  might  be  so ;  the  case  doe9  not  show  that  one  way  or 
the  other ;  but  the  authorities,  most  of  which  are  collected 
in  the  note  referred  to,  clearly  show  that  the  validity  of  such  a 
marriage  has  long  been  established,  and  constant  practice  and 
legislative  recognitions  now  leave  no  doubt  upon  the  matter. 

(a)  1  Hhgg.  Cons.  Bep.  App.  9,  a. 
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In  Woolston  y.  Scott  (a)  it  is  spoken  of  as  a  matter  of  clear 
law.  From  the  earliest  time  the  marriages  of  Quakers  have 
been  considered  good  for  aU  purposes,  -^  for  ejectment^  success 
sion,  administration,  actions  for  Criminal  conyersation^  and 
eyery  other  legal  purpose^  That  is  utterly  irreconcilable 
with  any  other  notion  than  that,  by  the  common  law  of  Eng^ 
land,  a  priest  in  holy  orders  was  not  essential  to  matrimony ; 
and  it  shows  that  when  the  legislature  insisted  on  other  sects 
of  Christians  adopting  a  form  of  marriage  which  an  ordained 
priest  was  required  to  celebrate,  the  Quakers  were  still 
allowed  to  enjoy  the  benefit  of  the  old  common  law. 

This  brings  the  case  to  the  third  branch  of  the  argument ; 
namely,  that  a  Presbyterian  minister  fidly  satisfies  the  sup- 
posed necessity  for  the  presence  of  a  priest.  Upon  this  point 
Sanchez  Qi)  may  be  referred  to,  and  he  shows  the  priest  there 
more  in  the  character  of  a  witness  than  an  officer,  and  re- 
quires him  to  reeeiye  the  declared  consent  of  the  respectiye 
parties,  and  not  to  put  the  form  of  consent  into  their  mouths 
and  ask  them  if  they  adopt  it*  In  M^Adam  y.  Walker^  (c) 
Lord  Eldok  adopts  the  expression  of  Lord  Stowbll  in 
Daltymple  y.  JDcUrymplsy  and  says :  ^*  *  The  fiict  was,  *  573 
that  the  canon  law  was  the  basis  of  the  marriage 
law  all  oyer  Einrope,  and  the  only  question  was  how  far  it 
had  been  receded  from  by  the  laws  of  any  particular  country. 
By  the  canon  law,  the  distinction  between  the  contract  de 
priBsenti  and  the  promise  de  future  was  well  known ;  the 
former  constituting  a  good  maniage  oi  itself ;  the  other  not, 
unless  followed  by  copula^  or  some  other  act  which  is  held  in 
law  to  amount  to  the  carrying  the  promise  into  effect."  It 
may  be  said,  perhaps,  that  this  was  an  obiter  dictum  of  Lord 
Elpon  ;  but  if  so,  the  only  obseryation  necessary,  in  answer 
to  that  objection,  is,  that  as  he  was  the  most  oautious  as 
well  as  learned  Judge  that  eyer.sat  on  the  bench,  his  yery 
chiter  diota^  if  so  they  can  be  oalled,  are  entitled  to  the 
weight  of  the  highest  authority.    It  is  difficult  to  find  the 

'  (o)  Bull.  N.  P.  28. 

(5)  Book  in.  DiBp.  88,  par.  4  &  5,  pp.  297,  298. 
(c)  1  Dow,  181. 
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law  which  requires  in  terms  the  presence  of  a  person  in  holy 
orders.  It  is  lex  non  ncripta.  There  is  no  case  whatever  to 
thateffecty  before  our  own  Marriage  Act.  What  is  the 
meaning  of  the  phrase,  ^^Per  Presbyterum  sacris  ordinibus 
constitutum  ?  "  Could  not  a  deacon  marry  before  our  Mar- 
riage Act  ? 

[LoBD  Campbell.  —  Could  he?] 

No  doubt  has  ever  been  entertained  upon  the  subject. 

[The  Lord  Chancellor.  —  The  expression  means  a  full 
priest,  a  priest  capable  of  performing  a  mass. 

Lord  Campbell.  —  Where  do  you  find  that  a  deacon  can 
marry  ?] 

It  is  one  of  the  first  acts  he  performs.  A  residence  in  a 
university  makes  every  one  aware  of  the  feet.  The  discus- 
sion of  this  point  will  carry  the  House  to  the  root  of  the 
question,  and  will  show  that  it  arose  not  in  the  law,  but  in 
the  religious  feeling  of  the  community.  The  marriage  cere- 
mony, as  directed  by  the  Act  of  Uniformity,  allows  a  deacon 
to  perform  the  ceremony.  He  can  do  any  thing  but 
*  674  give  absolution  and  bless  the  *  elements  of  the  sacra- 
ments ;  though  he  may  assist  in  the  distribution  of 
them.  Very  many  of  the  curates  of  England  are  only 
deacons.  In  the  church  of  Rome  a  deacon  could  not  marry: 
a  priest  was  required  there.  But  that  was  because  the  mass 
accompanied  the  act  of  marriage ;  and  a  mass-priest  was 
therefore  required.  But  that  reason  does  not  exist  in  the 
English  church,  and  therefore  a  deacon  can  many  in  the 
English  church.  If  any  priest  is  necessary,  a  Presbyterian 
minister  is  sufficient  to  fulfil  the  demands  of  the  law.  The 
special  verdict  finds  that  the  Rev.  John  Johnstone  was  a 
placed  and  ordained  minister.  The  meaning  of  that  phrase 
must  be  the  same  in  Ireland  as  in  this  country. 

[The    Lord    Chancellor.  —  In    Watson's   Cleigyman's 
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Law  (a)  it  is  said  that  a  deacon  can  marry :  ^'  So  also,  by 
parity  of  reason,  he  hath  used  to  solemnize  matrimony  and 
to  bury  the  dead."] 

That  is  so.  The  Presbyterian  minister  is  sufiScient,  if  a 
priest  is  required.  The  Act  of  Union  with  Scotland  recog- 
nizes and  establishes  the  Presbyterian  church  as  a  church. 
And  in  article  25  an  Act  of  the  Scottish  Parliament  is 
recited,  and  is  made  part  of  the  law  of  Great  Britain' :  so 
that  the  Scotch  church  is  now  made  part  of  the  true  Protes- 
tant religion  of  Great  Britain.  The  Presbyterian  minister 
is  therefore  fully  recognized  by  law.  There  are  two  pres- 
byters in  the  Scotch  church ;  one  elected  by  a  district,  the 
other  ordained  by  the  laying  on  of  hands.  The  latter  is 
*^  Presbyter  sacris  ordinibus  constitutis ;  "  and,  indeed,  they 
are  called  ordained  ministers  in  the  25  of  Geo.  8,  which  de- 
clared valid  the  marriage  by  Presbyterians  in  the  East  Indies. 
If  the  Presbyterian  minister  is  recognized  by  law  in 
Scotland,  he  is  equally  *  so  as  a  member  of  the  Scotch  *  575 
church,  when  resident  in  Ireland.  The  41  Geo.  8, 
c.  68,  supports  this  view  of  the  case.  That  statute  was 
passed  to  exclude  persons  in  )ioly  orders  from  sitting  in  Par- 
liament. It  excludes  Scotch  clergymen.  That  is  a  legal 
recognition  that  a  Scotch  Presbyterian  minister  is  a  person  in 
holy  orders.  The  history  of  the  Scotch  Presbyterians  in  the 
north  of  Ireland  shows  their  regular  descent  from  and  con- 
nection with  the  Scotch  church. 

The  result  of  the  whole  argument  is  this :  The  case  before 
the  House  will  decide  not  only  this  individual  matter,  but 
the  legal  rights  of  many  other  persons. 

Marriage  in  this  country,  as  well  as  elsewhere,  has  been, 
in  accordance  with  the  civil  law,  treated  as  a  matter  of  civil 
contract  alone.  To  this  the  piety  ,of  the  world  has  added  a 
religious  observance  ;  but  this  was  not  necessary,  till  a  stat- 
ute of  this  country  required  that  it  should  be  so. 

[The  Lord  Chancellor.  —  Suppose  a  promise  of  marriage 

(a)  Chap.  14,  p.  259. 
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in  Ireland,  and  a  seduction  thereon,  and  then  the  man  mar- 
ries ;  could  not  an  action  of  breach  of  promise  of  marriage 
be  maintained?  If  it  could,  how  would  the  promise  de 
ftUuro  cum  subsequ^nte  eoptdd  be  sufficient  to  constitute  a 
marriage  ?] 

It  cannot  be  said  that  such  an  objection  would  or  would 
not  be  fatal  to  the  right  of  the  action ;  for  there  is  no  in* 
stance  of  such  an  objection  having  been  thought  of.  But  it 
is  possible  to  conceive  that  the  evidence  in  such  a  case  might 
disclose  a  state  of  facts  which  would  show  that  the  copula 
was  not  a  completion  of  the  promise,  but  was  obtained  as 
the  condition  on  which  that  promise  was  to  be  performed ; 
in  which  case  the  copula  would  not  fulfil  the  character  which 

the  law  requires  it  to  possess  when  rendering  perfect  a 
*  576   contract  defuturo.    For  these  *  reasons  it  is  submitted 

that  the  judgment  of  the  Court  below  must  be  reversed. 

The  Solicitor*  General^  on  the  same  side.  —  It  is  not  neces- 
sary to  travel  again  over  the  mass  of  authorities  put  before 
the  House.  The  authorities  are  not  only  to  be  found  in  the 
arguments  in  the  Courts  below,  but  in  a  very  learned  note  of 
Mr.  Jacob's  Roper  on  the  Law  of  Husband  and  Wife,  (a) 
It  is,  in  fact,  that  note  which  has  given  rise  to  this  discussion. 
It  is  contended,  on  the  part  of  the  prisoner,  that  the  present 
contract  of  marriage,  entered  into  before  witnesses,  and  fol- 
lowed by  cohabitation,  was  altogether  null  and  void.  Why 
is  it  so  ?  Because,  as  it  is  said,  the  absence  of  a  priest  in 
holy  orders  made  it  so.  It  is  not  dear  whether  he  is  required 
merely  to  be  present  at  the  ceremony,  or  to  take  a  part  in  it ; 
to  observe  it  merely,  or  to  pronounce  the  nuptial  benediction. 
It  never  was  essential  to  the  validity  of  a  marriage,  by  the 
common  law  of  England,  that  a  priest  should  be  present. 
This  marriage  must  be  oonsidexed  in  exactly  the  same  light 
as  the  marriages  of  English  subjects  before  our  Marriage  Act. 
The  importance  of  declaring  what  is  the  common  law  of  Eng- 
land as  to  marriage  may  be  estimated,  when  it  is  remembered 

(a)  Flkg6  445. 
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that  that  law  is  in  force  in  all  her  Majesty's  dominions,  ex- 
cept in  England  itself.  In  all  those  dominions  the  contract 
is  good ;  and  the  Act  passed  bnt  a  few  years  ago  for  this 
country  recognizes  the  principle  of  the  old  common  law,  that 
a  marriage  per  verba  de  proeseTiti  i»  good  without  a  religious 
ceremony,  but  that  the  legislature  assumes  that,  for  the 
decent  and  solemn  performance  of  this  most  solemn 
*  act,  a  religious  ceremony  will  be  superadded.  What  *  677 
were  the  exceptions  from  the  Act  of  26  Geo.  2  ?  Take 
the  case  of  the  Quakers.  If  their  marriages  between  the 
time  of  that  statute  and  the  recent  Act  of  Parliament  were 
not  valid,  they  never  could  have  succeeded  to  inheritances  in 
land ;  their  property  would  not  have  been  administered  by 
them,  but  would  have  vested  in  the  Crown  ;  and  all  the  con- 
sequences of  iUegitimacy  would  have  attached  on  their  off- 
spring. Yet  none  of  these  things  has  ever  happened ;  and 
why  ?  Because,  after  the  Marriage  Act,  their  marriages  were 
allowed  to  be  good  on  the  same  principle  as  before ;  namely, 
the  principle  of  a  present  contract  under  the  common  law. 
How  was  our  own  law  derived  ?  It  was  derived  from  the  canon 
law,  which  was  received  into  this  country,  and  had  been 
adopted  here,  except  for  one  great  purpose,  that  of  legiti- 
mating children  by  the  effect  of  a  subsequent  marriage.  In 
Lindo  V.  Belisario,  (a)  Lord  Stowell  says  of  the  canon  law : 
**  The  principles  which  regulate  English  marriages  are  such 
as  are  also  generally  applicable  to  the  marriages  of  foreign 
countries,  —  the  marriage  law  of  England  being  founded  on 
the  same  general  principles,  and  having  for  its  basis  the 
ancient  canon  law.  So  that  there  is  not  much  danger  that 
the  Court  can  proceed  wrongly  on  such  general  principles 
and  on  such  a  basis."  There  is  another  very  high  authority 
in  MAdam  v.  Walker^  (S)  where  Lord  Eldok  says,  "  The 
fact  was,  that  the  canon  law  was  the  basis  of  the  marriage 
law  all  over  Europe,  and  the  only  question  was,  how  far  it 
had  been  receded  from  by  the  laws  of 'any  particular  country. 
By  the  canon  law,  the  distinction  between  the  con- 
tract de  prcesenti  and  the  promise  de  ^futuro  was  well   *  578 

(a)  1  Hagg.  C.  Bep.  216.  (ft)  1  Dow,  148,  181. 
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known ;  the  former  constituting  a  good  marriage  of  itself; 
the  other  not,  unless  followed  by  copula^  or  some  other 
act  which  is  held  in  law  to  amount  to  the  carrying  the 
promise  into  effect  •  .  .  With  respect  to  the  decisions,  it 
was  a  position  again  and  again  clearly  recognized  in  them, 
that  the  contract  de  prcesenti  formed  marriage,  ip9um  matrix 
monium^  and  the  judgments  of  the  House  of  Lords  had  not 
trenched  on  the  general  doctrine."  Here  is  the  principle 
stated  by  the  very  highest  authority.  The  basis  of  the  canon 
law  was,  that  it  was  not  necessary  to  have  any  religious 
ceremony ;  a  contract  per  verba  de  pr€e%enti  was  iptum  matri" 
monium.  Then,  has  the  common  law  of  England  superadded 
to  that  the  necessity  of  the  presence  of  a  priest,  and  the 
observance  of  some  religious  ceremony  ?  That  was  not  likely 
to  be  done  by  the  common  law,  when  the  ecclesiastical  law 
itself  did  not  require  any  thing  of  the  sort.  It  is  admitted 
on  the  other  side,  that  by  the  common  law,  if  the  parties 
entered  into  a  contract  of  marriage  per  verba  de  prcesetUi^  it 
was  a  binding  contract  for  themselves ;  and  if,  after  such  a 
contract,  the  parties  had  gone  to  live  with  other  persons, 
they  could  be  punishable  for  adultery.  On  the  other  hand, 
if  the  parties  lived  together,  though  they  might  be  censured 
for  omitting  the  ceremonies  of  the  church,  they  could  not  be 
punished  as  for  fornication.  And  still  further,  if,  after  such 
a  contract,  the  two  parties  afterwards  married  other  persons, 
even  by  the  most  regular  forms,  in  facie  ecelesice,  the  children  of 
these  latter  marriages  would  be  bastards,  and  the  marriages 
void.  All  this  is  conceded  on  the  other  side ;  and  yet  it  is  said 
that  this  contract  is  not  a  marriage ;  that  the  husband  would 

not  be  entitled  to  lands  in  right  of  his  wife ;  the  wife 
*579   would  not  be  entitled  to  dower;  *and  the  children 

would  not  be  legitimate.  So  that  they  admit  many  of 
the  incidents  of  marriage,  but  deny  some  of  them.  But  Lord 
SxowELL,  in  the  judgment  in  Lindo  v.  BelUario^  (a)  says, 
*^  The  addition  that  the  parties  are  living  in  sin,  venially  but 
not  criminally,  has  been  pushed  too  far  in  argument,  when  it 
is  contended  that  the  parties  would  not  have  the  lawful  use 

(a)  1  Hagg.  Cons.  R.  220. 
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of  each  other's  persons  in  the  way  of  marriage ;  for  I  con- 
ceive it  only  means  that  they  were  offending  against  the 
orders  of  the  church :  that  it  was  an  irregulaiity ,  similar  to 
what  is  known  to  have  existed  in  the  books  of  the  canon 
law,  where  it  is  held  that  marriages,  though  clandestine  and 
irregular,  are  nevertheless  valid."  It  can  be  shown,  that 
though  the  ecclesiastics  required  the  marriage  to  be  per^ 
formed  in  the  face  of  the  church,  still  a  marriage  not  so  cele- 
brated was  a  perfectly  valid  marriage. 

[LoBD  Campbell.  —  That  is  clearly  the  case  in  Scotland.] 

And  this  argument  arises  thereon :  if  the  marriage  is  not 
valid,  what  right  have  the  Ecclesiastical  Courts  to  command, 
at  a  subsequent  period,  the  observance  of  the  ceremonies  of 
the  church  ?  These  Courts  would  have  no  right,  never  pre- 
tended to  have  any  right,  to  enforce  the  completion  of  a 
contract ;  all  that  they  could  do  was  to  enforce  the  observance 
of  certain  rules  in  the  making  of  the  contract.  But  to  go  on 
with  Lord  Stowell's  judgment:  he  says,  speaking  of  the 
irregularity  of  the  marriage,  **  The  sin  they  commit  is  against 
public  order,  but  will  have  no  effect  on  the  validity  of  the 
marriage."  He  adds,  ^*  It  is  held  by  some  persons  that  mar- 
riage is  a  contract  merely  civil ;  by  others,  that  it  is  a  sacred, 
religious,  and  spiritual  contract,  and  only  so  to  be  con- 
sidered." *  He  himself  thinks  that  '^  neither  of  these  *  580 
opinions  is  perfectly  accurate."  He  then  goes  on  to 
describe  what  would,  as  a  matter  of  principle,  constitute  a 
marriage,  and  says,  ^^  The  contract  thus  formed  in  the  state 
of  nature  is  adopted  as  a  contract  of  the  greatest  importance 
in  civil  institutions,  and  it  is  charged  with  a  vast  variety  of 
obligations  merely  civil."  These  he  remarks  upon  at  some 
length,  and  then  expresses  his  opinion  that,  though  certain 
public  ceremonies  may  be  necessary  to  constitute  a  regular 
marriage,  the  marriage  may  nevertheless  be  good,  and  the 
vinctdum  may  well  subsist  without  them.  Following  out  his 
reasoning  on  this  subject,  he  quotes  and  adopts  Swinburne, 
who,  in  his  book  on  Espousals,  says,  (a)  ^^  A  present  and 

(a)  Sect.  4,  par.  8. 
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perfect  consent  alone  maketh  matrimony,  without  either  pub- 
lic Bolenmization  or  carnal  copulation ;  for  neither  is  the  one 
nor  the  other  of  the  essence  of  matrimony,  but  consent  only." 
In  his  opinion,  therefore,  no  religious  ceremony  was  required 
by  the  church  as  essential  before  the  26  Geo.  2 ;  and  if  not 
required  by  the  church,  it  can  hardly  be  suj^Kwed  to  have 
been  required  by  the  law,  which  originally  was  derived  from 
the  church.  It  is  impossible  to  conceive  the  law  insisting  on 
religious  ceremonies  which  the  church  itself  did  not  consider 
essential. 

Then  comes  the  argument,  that  the  Ecclesiastical  Courts 
will  not  presume  in  favour  of  a  marriage  not  had  in  the  face 
of  the  church  ;  but  that  presumption  is  not  asked  or  needed, 
if,  in  the  words  of  Bracton,  the  contract  can  be  proved.  The 
English  canonists  are  clear  on  this  subject.  In  the  Pupilla 
Oculi,  by  John  de  Burgh,  published  at  the  beginning  of  the 
fourteenth  century,  and  mentioned  in  Lyndewoode,  it 
*  581  is  so  said  in  *  a  part  entitled  '^  De  Sacramento  Matri- 
monii." (a)  On  this  title  some  comment  has  been 
made.  It  has  been  said  that,  being  a  sacrament,  it  requires 
the  intervention  of  a  priest.  That,  however,  is  a  mistake. 
There  are  sacraments  which  do,  and  some  which  do  not,  re* 
quire  the  presence  of  a  priest. 

[Lord  Brougham.  —  If  that  is  not  so,  there  is  an  end  of 
the  case  decided  in  the  Privy  CouncU  the  other  day,  (() 
where  baptism  by  a  layman  was  held  sufficient.] 

Certainly.  Marriage  and  baptism  are  both  sacraments,  and 
yet  the  presence  of  a  priest  was  not  absolutely  required  by 
the  canon  law  at  either  of  them.  Tne  passage  from  De 
Burgh's  Pupilla  Oculi  (for  whichjthe  counsel  for  the  plaintiff 
in  error  are  indebted  to  the  researches  of  a  learned  friend)  (^c) 
is  to  this  effect :  (d)  ^^  De  ministro  hujus  sacramenti  no- 
tandum  est  quod  non  requiritur  alius  minister  distinctus  ab 

(a)  Papilla  Oculi  ommbua  IVesbyteris  piecipue  Anglicaius  summit  n»* 
oessaria,  Pt.  8,  c.  1. 

(b)  MS.  (c)  Mr.  J.  B.  Hope,  of  the  Chancery  bar. 
Id)  Part  8,  c.  1. 
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ipsis  oontrahentibas :  ipsimet  enim  ut  plurimum  'sibi  ipsis 
ministrant  hoc  Baoramentum,  vel  mutud,  yel  uterque  sibi. 
£t  si  omnis  verus  oontractuB  matrimonialifl  sit  sacramentum  po- 
test hoc  sacramentum  ab  aliis  oonferri,  nam  quandoque  patres 
contrahunt  pro  filiis,  t.e.  pro  filio  et  fili&  prassentibus  non  experi- 
mentibus  signa  proprii  consensus ;  ex  quo  yidetur  quod  quilibet 
talis  potest  esse  minister  hujus  saoramentii  indififerentur  qui 
potest  esse  minister  idoneus  in  contractu  matrimoniali  secun- 
dum Sco.  di  xxvi.  Patet  etiam  quod  ad  collationem  hujus  sac- 
rament! non  requiritur  ministerium  sacerdotis,  et  quod  ilia 
benedictio  sacerdotalis  quamquam  solet  presbyter  fetcere  sive 
profeire  super  conjuges,  sive  aliaa  orationes  ab  ipso  prolatsd  non 
sunt  forma  saoramenti,  nee  de  ejus  essentia,  sed  quod- 
dam  sacramentale  ad  omatum  pertinens  *  sacramenti."  *  582 
In  another  part  of  the  same  work  it  is  said :  (a)  **•  Dicit 
etiam  Wil.  quod  mortaliter  pecoat  qui  ante  benedictionem 
nuptialem  uxorem  cognoscit,  saltem  in  locis  ubi  consuetum 
est  eas  benedicere."  From  which  it  clearly  appears,  even 
according  to  this  great  ecclesiastical  authority,  that  though  it 
was  a  sin  towards  the  church  to  proceed  without  the  benedic- 
tion of  the  church,  that  benediction  was  not  necessary  to  the 
validity  of  the  contract.  The  decree  of  the  Council  of  Trent 
made  provision  for  the  presence  of  a  priest.  How  that  decree 
affected  the  law  of  the  countries  where  the  decree  was  in 
force,  will  be  seen  from  a  judgment  of  Lord  Stowell,  in  the 
case  of  Serhtrt  v.  Sevhert.  (2)  ,  But  that  decree  requires  not 
a  priest,  but  the  priest  of  the  parish ;  and  the  object  of  it 
was,  not  to  ensure  the  performance  of  an  ecclesiastical  rite, 
but  to  secure  evidence  of  the  marriage  by  some  local  authority, 
induced  by  duty  and  interest  to  preserve  a  memorial  of  it. 
But  to  proceed  with  this  author,  who  shows  that  such  was 
the  object,  while  he  is  explaining  the  meaning  of  the  words 
olandestine  marriage :  (c)  **  InhiUtum  est  contrahere  nuptias 
ocoultd,  sed  publicd  coram  sacerdote  sunt  nuptis  in  Domino 
eontrahendsd  (xxx.  q.  v.  nuUus)  prohibentur  etiam  dandestina 
matrimonia  duplioi  ratione;  ne  videlicet  sub  specie  matri- 

(a)  Part  8,  o.  5. 

(6)  2  Hagg.  Cons.  Rep.  263;  8  Fhill.  68-64. 

(c)  Papilla  Oonli,  Part  8,  e.  4;  •«  De  Mairimonio  Clandeslino.*' 
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monii  fornicatio  committatur,  et  ne  matrimoniaUter  oonjancti 
injust^  separentur.  Saape  enim  in  matrimonio  occult^  con- 
tracto  alter  conjugum  matat  propositum,  et  dimittit  re- 
liquum  probationis  destitutum  et  sine  remedio  restitutionis 
(xxx.  quasst.  in  Bummft).     Item  matrimonium  clan- 

*  583    destinnm  sive  cccnltem  *  omissis  solemnitatibus  con- 

suetis  non  praBsumitur  conjugium,  sed  adulterium  sive 
fornicatio  (nt  xxx.  quaBstio  y.  alitor) ;  non  tamen  intellige 
quin  matrimonium,  ritd  contractum,  quamvis  occultd,  sit 
verum  matrimonium.  Sed  canon  loquitur  secundum  quod 
ecclesia  de  tali  matrimonio  praBsumit.  Unde  nota  (secun- 
dum Pe.)  quod  dupliciter  potest  consensus  dici  clandestinus. 
Uno  modo  quando  fit  contractus  in  praosentift  testium  ta- 
men sine  solemnitate  ecclesiastica  et  publica:  et  talis  con- 
sensus facit  verum  matrimonium  et  etiam  praasumptum." 
Nothing  can  be  clearer  or  more  direct  than  this  author- 
ity ;  and  it  is  to  be  recollected  that  the  writer  was  an 
ecclesiastic  holding  high  office,  one  who  would  be  called  on 
to  enforce  the  law  he  was  thus  laying  down,  and  who  yet 
shows  in  the  plainest  manner,  that,  though  the  church  cere- 
mony was  required  as  a  matter  of  regularity,  and  though  the 
parties  might  be  ecclesiastically  punished  for  not  observing  it, 
yet  the  absence  of  it  did  not  idSect  the  validity  of  the  con- 
tract. Surely,  if  the  laws  of  the  church  did  not  render  such 
a  ceremony  necessary  to  the  validity  of  the  contract,  the  laws 
not  of  the  church  could  hardly  be  more  strict  in  a  matter  en- 
tirely relating  to  the  church.  De  Burgh  thus  goes  on :  **  Alio 
modo  quando  fit  sine  solemnitate,  et  etiam  absque  praasentia 
testium  ;  et  talis  fEicit  matrimonium  verum  sed  non  prassump- 
tum.  Unde  consulendum  est  talibus  quod  de  novo  et  publicd 
contrahant,  et  agant  penitentiam  quin  scandalizaverunt  eccle- 
siam."  It  is  hardly  possible  to  conceive  a  doctrine  of  law 
more  fully  asserted  and  explained  than  is  the  law  of  manii^e 
in  these  extracts  from  the  works  of  De  Burgh.  From  him, 
who  was  a  Roman  Catholic  priest,  who  was  vice-chancellor  of 

Cambridge,  and  held  high  preferment,  giving  instruc- 

*  584    tions  to  the  clergy  *  of  England,  we  learn  most  dis- 

tinctly that  the  presence  of  a  priest  was  not  necessary. 
No  authority  can  be  well  conceived  to  be  more  direct.    In 
[496] 


THS  QUEEN  V.  UILUS.  *  584 

Dalrtfmple  v.  Dalrymplej  Lord  Stowell  gives  the  explanation 
of  what  he  calls  ckadestine  marriages.  He  says,  (a)  ^^  Dif- 
ferent rules,  relative  to  their  respective  effects  in  point  of 
legal  consequence,  were  applied  to  these  three  cases,  of  regu- 
lar marriages,  of  irregular  marriages,  and  of  mere  promises  or 
engagements.  In  the  regular  marriage,  every  thing  was  pre* 
sumed  to  be  complete  and  consummated,  both  in  substance 
and  in  ceremony.  In  the  irregular  marriage,  every  thing  was 
presumed  to  be  complete  and  consummated  in  substance  but 
not  in  ceremony,  and  the  ceremony  (Swinb.  §  17,  par.  1)  was 
enjoined  to  be  undergone  as  matter  of  order.  In  the  promise 
or  tpoThicUia  de  future^  nothing  was  presumed  to  be  complete 
or  consummate,  either  in  substance  or  in  ceremony." 

This  opinion  of  Lord  Stowbll  is  so  exactly  in  conformity 
with  the  expressions  of  De  Burgh,  that  though  that  writer 
is  not  expressly  mentioned,  it  must  be  supposed  that  Lord 
Stowell  was  familiar  with  his  work.  There  is  another  au- 
thority (likewise  furnished  to  the  counsel  here  from  the  same 
learned  source)  to  be  found  in  the  work  of  Walter,  a  German 
writer  on  the  canon  law,  of  which  he  was  appointed  profes- 
sor at  the  university  at  Bonn.  He  says,  in  the  paragraph 
of  ^^  Marriage  as  a  Sacrament: "  (i)  ^^  Marriage  is  a  relation- 
ship proper  to  the  order  of  nature,  which,  by  the  law  of  the 
new  covenant,  has  been  brought  back  to  its  primitive  purity, 
and  jaised  to  the  rank  of  a  sacrament.  The  subject-matter 
of  this  sacrament,  then,  is  the  married  state  as  such : 
the  form  depends  upon  the  *  manner  in  which  two  *585 
persons  enter  into  the  Christian  marriage  state,  which, 
according  to  the  discipline  of  the  particular  time,  may  change, 
and  in  reality  has  changed.  Lastly,  it  is  the  spouses  them- 
selves who,  by  the  &ct  that  they  enter  into  the  state  in  a 
lawful  manner,  perfect  the  sacrament.  This  conception  of 
the  matter  arises  from  the  internal  essence  of  this  relation- 
ship, and  is  the  dominating  one.  Some  persons  maintain  that 
the  spouses,  between  themselves,  do  no  more  than  complete  a 
civil  contract  of  marriage,  and  that  this  contract  is  not  raised 
to  the  rank  of  a  sacrament  until  after  the  sacerdotal  benedic- 

(a)  2  Hagg.  65. 

(6)  Man.  £ccl.  Law  of  aQ  Christ^  Conf.,  8  edit.  p.  679,  par.  295,  §  4. 
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tion.  But  this  opinion,  despite  some  apparent  reasons  that 
may  be  adduced  in  favour  of  it,  has  too  much  against  it  to  be 
maintained.  If,  then,  we  proceed  from  the  first  position,  as 
that  which  alone  is  the  right  one,  the  distinction  between 
contract  and  sacrament  will  disappear,  and  a  connection  will 
exist  in  the  sense  of  the  church ;  the  contract  being  either  no 
marriage  at  all,  and  therefore  something  not  allowed,  or  else 
it  will  be  at  the  same  time  a  contract  and  a  sacrament.  Even 
the  marriages  of  Protestants,  considered  in  this  point  of  view, 
are  in  themselves  to  be  treated  as  sacraments.  From  this  it 
follows  that  the  distinction  between  an  active  and  passive 
assistance  of  the  priest  is  not  admissible  in  the  cases  of  mar- 
riage ;  because  every  and  any  assistance,  even  that  in  which 
the  priest  merely  looks  on  and  listens  to,  makes  the  connec- 
tion a  sacrament,  and  is  therefore,  in  truth,  an  active  assist- 
ance. But  though,  according  to  this  view,  the  sacerdotal 
benediction  is  not  essential  to  the  sacrament,  yet  the  endeav- 
our to  obtain  it  ought  not  unnecessarily  to  be  neglected.    If 

it  be  omitted  in  disobedience  to  the  church,  then,  though 
*  586    the  marriage  in  itself  is  still  a  sacrament,  it  *  is,  so  far 

as  the  spouses  are  concerned,  a  sacrament  that  has 
been  abused,  one  without  sacramental  grace,  and  a  sin." 
Here  it  may  plainly  be  seen  why  the  absence  of  the  ceremo- 
nies of  the  church  was  an  offence  punishable  by  the  church, 
while  at  the  same  time  the  contract  that  ought  to  have  been 
solemnized  according  to  its  rules  was  indisputably  valid. 
This  writer  shows,  in  the  clearest  manner,  that  at  no  time 
was  the  religious  ceremony  an  essential  part  of  the  contract. 
So  far  from  it,  that  even  the  opposition  of  the  minister  cannot 
affect  the  validity  of  the  marriage,  provided  only  he  has  heard 
the  declaration.  And  even  from  the  decree  of  the  Council  of 
Trent,  it  is  plain  that  clandestine  marriages  might  be  good. 
The  object  of  that  decree  was  simply  to  enforce  what  had 
before  been  the  object  of  the  church,  to  obtain  the  presence 
of  some  person  who  could  attest  the  marriage.  And  Walter 
shows  this,  for  he  goes  on  to  say,  (a)  *'  Accoi^ing  to  the  cir- 
cumstances that  have  thus  been  described,  it  was  often  diffi- 

(a)  Walter,  Par.  293. 
[498] 


THB  QUEEN  V.  MILUS.  *  586 

cult  to  distinguish  an  informal  marriage  from  concubinage, 
and,  in  fact,  the  church  had  no  means  in  its  own  hands  of 
carrying  on  a  direct  and  wholesome  superintendence  over  the 
law  of  marriage.  Upon  this  account,  the  Council  of  Trent 
felt  itself  induced  to  promulgate  an  ordinance  on  the  con- 
tracting of  clandestine  marriages,  which  ordinance  contained 
a  very  important  innovation.  First,  it  adhered  to  the  prin- 
ciple that  the  marrii^e  must  be  preceded  by  a  triple  procla- 
mation in  the  church ;  but  that,  even  now,  is  not  absolutely 
necessary  to  the  validity  of  the  marriage,  but  its  importance 
consists  in  this,  that  it  may  afford  the  means  for  third  persons 
to  enforce  their  reasonable  objections  to  th§  marriage. 
*  If  they  neglect  to  do  this,  their  right  to  make  the  *  587 
objection  has  gone.  Secondly,  the  direction  is  now 
that  both  parties  must  make  known  their  intentions  before 
their  lawful  priest  and  at  least  two  witnesses.  This  form  has 
been  declared  so  essential,  that  without  it  a  marriage  shall  be 
entirely  invalid.  The  object,  nevertheless,  is  simply  this,  to 
obtain  the  presence  of  a  witness  who  can  be  relied  on,  in 
order  that  a  marriage  may  with  certainty  be  ascertained  to  be 
such.  Therefore,  the  persons  who  have  been  named  need  not 
have  been  expressly  invited  to  be  present  at  the  particular 
act,  and  even  the  objection  of  the  priest  himself  does  not 
hinder  the  validity  of  the  marriage,  if  he  really  has  heard  the 
declaration  of  the  parties.  If  the  two  parties  live  under  dif- 
ferent priests,  the  presence  of  one  of  them  is  su£5cient.  Fur- 
ther, the  marriage  is  valid,  even  though  the  declaration  should 
be  made  before  the  priest  within  the  year  in  which  he  has  not 
obtained  the  higher  orders.  Thirdly,  the  marriage  so  con- 
tracted shall  be  confirmed  by  sacerdotal  benediction,  accord- 
ing to  the  ancient  usage  ;  and  that  shall  be  imparted  by  the 
lawful  priest,  or  by  him  whom  he  has  commissioned  for  the 
purpose,  and  registered  in  the  church.  Other  ceremonies  are 
also  to  be  observed ;  but  all  this  is  not  essential  to  the  validity 
of  the  marriage." 

[Lord  Campbell.  —  If  the  priest's  opposition  will  not  pre- 
vent the  marriage,  it  must  be  presumed  that  when  he  declares 
his  opposition,  he  does  not  administer  the  mass.] 
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That  may  be  so,  and  then  the  contracting  parties  may  be 
liable  to  ecclesiastical  censure,  but  still  the  contract  will  be 
binding.  To  return  to  the  Council  of  Trent :  the  effect  of 
the  decree  of  that  Council  was  brought  under  the 
*  588  notice  of  the  E^cclesiastical  *  Courts  of  this  country, 
in  Herbert  v.  Herbert,  (a)  Lord  Herbert  had  married 
a  Sicilian  lady  in  Sicily.  The  marriage  did  not  take  place  in 
the  face  of  the  church,  but  in  the  house  of  the  lady,  in  the 
presence  of  two  persons  and  the  parish  priest.  Evidence 
was  given  to  show  that,  though  clandestine,  the  marriage 
was  good  by  the  laws  of  Sicily.  The  Council  of  Trent 
anathematizes  those  who  say  that  clandestine  marriages  are 
void ;  and  the  marriage  was  held  to  be  good.  In  the  Grand 
Coutumier,  (()  it  is  stated  that  if  a  man  promise  a  woman 
that  he  will  marry  her,  and  they  have  carnal  knowledge  of 
each  other,  the  children  are  reputed  legitimate,  although  it 
was  not  a  marriage  in  face  of  the  church ;  for  that  the  prom- 
ise and  the  consummation  constituted  the  marriage,  and  the 
solemnities  of  the  church  only  served  to  confirm  and  notify 
what  the  parties  had  done.  These  old  authorities  are  in 
strict  conformity  with  the  principle  of  the  recent  Act  of  Par- 
liament, and  that  Act  itself  is  in  strict  accordance  with  the 
old  common  law.  The  strongest  authorities  against  the  va- 
lidity of  clandestine  marriages  are  those  occurring  in  cases 
where  a  priest  was  present.  A  bishop  was  present  and 
solemnized  the  marriage  in  Foxcroft^%  Ca9e^(e)  which  case, 
however,  is  not  law,  and  therefore  cannot  affect  the  present. 
The  case  of  Del  Heith  (d)  is  the  same,  and  is  liable  to  the 
same  observation.  It  is  not  contended  on  the  other  side  that 
these  cases  are  law,  but  still  the  presence  of  the  priest  is  in- 
sisted on.  There  is  no  authority  for  that.  Nobody 
*d89  doubts  that  a  marriage  "*  per  verba  de  prcesenti  will  be 
decreed  by  the  Ecclesiastical  Courts  to  be  performed 
in  the  face  of  the  church.    That  could  only  be  on  the  ground 

(a)  3  Phillimore,  58,  64;  2  Hagg.  263,  271. 

(b)  Ch.  27,  f oL  46,  La  Rochette,  sur  la  Grand  Coutumier. 

(c)  10  Edw.  1;  1  Roll.  Abr.  359. 

(d)  Rog.  £cc.  Law,  584,  died  from  Hari.  MSS.  2117,  fol.  889;  84 
Edw.  1. 
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that  the  marriage  was  a  marriage,  and  that  the  parties  having 
80  contracted  raarrii^e  must  pay  the  respect  due  to  the  orders 
of  the  church,  bj  celebrating  it  in  the  face  of  the  church^ 
What  are  the  authorities  for  this  proceeding  ?  Burn's  Eccle- 
siastical Law  (a)  gives  them,  and  plainly  states  the  reason 
and  purpose  of  the  after-celebration  of  the  church :  **  Hereto- 
fore, if  any  having  contracted  matrimony  de  prcBsentiy  and 
being  convented  by  the  Ecclesiastical  Judge,  did  refuse  to 
execute  the  sentence  given  by  him,  to  celebrate  the  matri- 
mony accordingly,  after  lawful  admonition  given  in  that 
behalf :  he  or  she  so  refusing  might,  for  their  contumacy  or 
disobedience  therein,  be  excommunicated,  and  be  imprisoned 
on  a  writ  de  excommunicato,  capiendo^  until  he  or  she  did  sub- 
mit to  obey  the  monition  of  the  ordinary  in  that  behalf." 
The  proceeding  is  here  spoken  of  merely  as  an  enforcement 
of  church  discipline  ;  not  one  word  is  said  of  the  validity  of 
the  marriage  contract  being  affected.  And  then  he  goes  on 
to  make  this  distinction :  '*  But  as  for  persons  who  had  con- 
tracted spousals  de  future  only,  the  Judge  was  not  to  proceed 
to  the  signifieavit  into  Chancery  for  an  excommunicato  capi- 
endo^ but  rather  to  absolve  that  cursed  party  which  con- 
temned the  censures  of  the  church,  albeit  there  might  be  no 
cause  of  favour,  but  for  fear  of  further  mischief  by  compelling 
them  to  go  together  which  did  hate  one  another.  Yet  was 
not  this  froward  party  thus  to  be  dismissed,  but  was  to  suffer 
penance  for  the  breach  of  his  promise :  nor  was  he  or 
she  to  be  dismissed  or  absolved,  *  if  those  spousals  de  *  590 
futuro^  by  reason  of  carnal  knowledge  or  some  other 
act  equivalent,  did  become  matrimony ;  for  in  that  case,  as 
in  the  former  where  spousals  were  contracted  deprceaenti^  the 
disobedient  party  was  to  be  excommunicated,  apprehended^ 
and  imprisoned;  and  not  to  be  absolved  or  released  before 
satisfaction,  or  death,  or  other  just  cause  of  divorce."  There 
the  distinction  is  clearly  taken;  one  was  a  marriage,  the 
other  was  notw  In  Holt  v.  Ward^  which  is  referred  to  in 
Bum^s  Ecclesiastical  Law,  (i)  the  grounds  of  the  jurisdic- 

(a)  Tit.  Marriage*  U.  5,  p.  400,  2  edit. 

(b)  Tit.  Marriage,  p.  402. 
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tion  of  the  Ecclesiastical  Courts  in  marriage  cases  was  dis- 
cussed, and  it  was  there  said,  (a)  **  The  only  reason  whj 
they  hold  jurisdiction  in  the  case  of  a  contract  per  verba  de 
prcBsenti^  was  because  that  is  looked  upon  amongst  them  to 
be  ipsum  matrimonium^  and  they  only  decree  the  formality  of 
a  solemnization  in  the  face  of  the  church."  But  where  there 
is  a  contract  only,  as  in  the  case  of  words  de  futuro^  the 
Ecclesiastical  Courts  never  decree  the  performance  of  any 
solemnity  of  marriage,  but  merely  punish  the  party  breaking 
a  solemn  promise,  pro  salute  animce* 

The  doctrine  of  the  Ecclesiastical  Courts  is,  therefore,  uni- 
form. It  is  true  that  one  extraordinary  case  of  Scrimshire  v. 
Scrimshire  (()  has  occurred,  but  that  does  not  affect  the  pres- 
ent, for  the  marriage  there  was  in  France,  and  ought  to  have 
been  celebrated  according  to  the  law  of  that  country ;  and 
the  simple  question  was,  whether  it  had  been  so  celebrated 
or  not. 

It  may  now  be  convenient  to  refer  to  Bracton,  who  is  a 
high  authority.    In  the  chapter  on  Dower  he  says,  (c) 
•691    that  "whether  the  marriage  is  per  verba  de  ^prcesenti 
or  per  verba  defuturo  cum  suiaequente  copula^  the  mar- 
riage will  be  good  as  to  her  and  as  to  the  children,  but  that 
she  will  not  be  entitled  to  dower  ad  ostium  ecclesioi,^^    This  is 
*  an  important  point ;  for  it  seems  to  have  been  assumed  in  the 
Court  below  that  the  children  would  not  be  legitimate,  which 
is  certainly  an  error.      Bunting  v.  Lepingwell  (d)  is  either 
mistakenly  reported  or  is  erroneous :  it  is  certainly  on  that 
point  opposed  to  all  other  authorities. 

[The  Lord  Chancellor.  —  What  you  object  to  in  that  case 
was  merely  said  by  the  civilian  in  argument  there.] 

And  it  is  not  mentioned  by  Lord  Coke  in  his  report.  There 
is  another  passage  in  Bracton,  (e)  which  bears  directly  on  this 
subject :  "  Haeres  est  legitimus  quem  just®  nuptise  demon- 
strant  sive  clandestinum  fuit  matrimonium  sive  publicum, 

(a)  2  Str.  937.  (6)  2  Hag.  Cons.  Rep.  895. 

(c)  Bk.  4,  De  Actione  Dotis,  p.  808. 

(d)  Moor,  169;  4  Rep.  29.  («)  Bk.  5, 419  b,  420  a. 
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aive  per  verba  de  prsesenti  sive  per  verba  de  fiituro,  sive  sub 
couditione  contractum  dam  tamen  dissolvi  Don  possit,  nee  in 
vita  contrahentium  fuerit  diseolutum,  cum  sponsalia  sive  mat* 
rimonium  sit  conjunctio  maris  et  feminse  individuam  vitse  reti- 
nens  consuetudinem."  A  similar  doctrine  is  found  in  this 
author  in  various  other  parts  of  his  work,  (a)  In  all  of  them 
he  shows  that  the  marriages  of  the  irregular  kind  are  indis- 
soluble, and  that  the  children  are  legitimate.  To  the  same 
efifect  is  Fleta ;  (()  and  also  Britton,  (c)  who  discusses  the 
matter,  and  shows  that  though  the  mother,  for  not  conform- 
ing to  the  rules  of  the  church  as  to  the  ceremony  taking  place 
in  the  church,  cannot  claim  dower  ad  OBtium  ecclesice^  yet  that 
the  chUdren  of  such  a  marriage  are  esteemed  legitimate. 

*  After  these  ancient  writers,  the  grounds  on  which  *  692 
it  is  said  that  this  marriage  is  not  valid  cannot  be  relied 
on.  It  is  argued  that  this  marriage  is  not  su£Bcient  for  all 
purposes,  —  that  the  husband  cannot  receive  administration  of 
his  wife's  estate  ;  and  for  this  Haydan  v.  0-otdd  Qd)  is  relied 
on.  That  case  occurred  after  the  Statute  of  Distributions. 
But  what  would  be  the  principle  of  the  Ecclesiastical  Courts  ? 
They  would  say,  "you  have  not  obeyed  the  laws  of  the 
church,  and  therefore  shall  not  be  allowed  to  ask  the  church 
to  assist  you."  That  is  the  utmost  length  to  which  the 
church  could  go,  if  it  could  go  even  so  far  as  that:  "for 
Haydon,  demanding  a  right  due  to  him  as  husband  by  the 
ecclesiastical  law,  must  prove  himself  a  husband  according  to 
that  law,  to  entitle  himself  in  this  case."  The  whole  case  was 
therefore  directed  against  the  husband,  who  was  the  offender ; 
and  taking  the  law  of  that  case  to  the  utmost  extent,  it  only 
amounted  to  this,  that  the  husband  being  the  wrong-doer  to 
the  church,  was  not  to  be  assisted  by  the  church.  That  is  the 
view  taken  of  the  case  in  Comyn's  Digest :  (e)  "  So  by  the 
common  law,  till  the  marriage  be  solemnized,  the  wife  can- 
not be  endowed  od  ostium  ecclesice.    So  if  the  marriage  be 

(a)  Bk.  2,  c.  29,  p.  63,  De  acquirendo  rerom  dominio  ;  Bk.  4,  c.  8, 
p.  303,  and  c.  0,  p.  304. 

(b)  Bk.  5,  c.  28,  De  Ezceptionibua,  pp.  853,  364. 

(c)  Ch.  107,  De  Exceptione  de  Concubinage,  p.  258. 

(d)  1  Salk.  119.  (e)  Tit.  Bar.  &  Feme,  b. 
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not  conformable  to  Uie  eoclesiafitical  law,  the  husband  shall 
have  no  right  by  the  ecclesiastical  law :  as  if  the  marriage  be 
in  a  separate  congregation,  by  their  preacher,  who  is  a  layman, 
the  husband  will  not  be  entitled  to  administration  . .  •  Tet 
where  there  is  a  marriage  in  fact  only,  the  wife,  or  her  chil- 
dren, who  were  not  in  fiEiult,  may  be  entitled  to  a  temporal 
right."  This  is  the  real  distinction  to  be  observed  in  deciding 
this  case.    In  the  argument  of  Mr.  Jacob,  in  the  Appendix 

to  Roper's  Husband  and  Wife,  after  speaking  of  the 
*  593    *  law  of  marriage  with  r^ard  to  dissenters,  he  passes 

to  the  consideration  of  Irish  marriages,  and  says :  (a) 
''  The  Irish  Statute  21  &  22  Geo.  3,  c.  25,  was  in  form  declar- 
atory, but  it  is  clear  that  it  in  fact  introduced  a  new  law. 
This  appears  from  the  previous  Statute  11  Geo.  2.  A  learned 
writer  before  referred  to,  who  states  the  general  matrimonial 
law  of  Ireland  to  require  the  intervention  of  a  priest,  con- 
siders, indeed,  that  the  marriages  of  dissenters  had,  before 
the  Statute  21  &  22  Geo.  3,  acquired  validity  for  some  pur- 
poses. He  states  that  such  marriages,  if  celebrated  according 
to  their  own  rites,  and  if  both  parties  were  of  the  same  per- 
suasion, were  good  to  all  civil  effects ;  for  instance,  to  sup- 
port an  ejectment  where  legitimacy  came  in  question,  or  an 
action  for  criminal  conversation ;  but  that  if  they  came  to 
entitle  themselves  to  any  rights  in  the  Ecclesiastical  Courta, 
as  to  administration,  they  must  prove  a  marriage  according 
to  ecclesiastical  law."  So  that  the  distinction  now  contended 
for  is  admitted  by  Mr.  Jacob  himself;  and  in  thus  expressing 
himself,  he  cites  Haydan  v.  Gould.  It  is  extraordinary  in- 
deed that  the  common  law  should,  for  the  purposes  of  the 
church,  superadd,  as  a  matter  essential  to  the  validity  of  the 
marriage,  a  ceremony  which  the  Ecclesiastical  Courts  them- 
selves have  always  treated  as  a  matter  the  want  of  which 
does  not  vitiate  the  marriage,  though  it  may  subject  the  par- 
ties to  ecclesiastical  censure.  And  it  is  to  be  observed,  that 
in  the  passage  from  Mr.  Jacob's  note  just  quoted,  he  refers 
the  distinction  rather  to  the  rules  of  evidence  than  to  the 
principles  of  law. 

. 

(a)  Page  479. 
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Now,  with  respect  to  the  question  of  dower.  Dower  was 
of  two  descriptions.  In  cases  where  the  wife  has  not 
been  entitled  to  dower,  the  dower  claimed  has  *  been  *  594 
of  that  sort  known  as  dower  ad  ostium  ecdesice.  Black- 
stone,  in  enumerating  the  different  sorts  of  dower,  takes  this 
ad  ostium  eccles%€B  first,  and  thus  describes  it :  (a)  ^^  Where 
tenant  in  fee-simple  of  fuU  age,  openly  at  the  church  door, 
where  all  marriages  were  formerly  celebrated,  after  affiance 
made  and  (Sir  Edw.  Coke,  in  his  translation  of  Littleton, 
adds)  troth  plighted  between  them,  doth  endow  his  wife  with 
the  whole,  or  such  quantity  as  he  shall  please,  of  his  lands, 
at  the  same  time  specifying  and  ascertaining  the  same ;  on 
which  the  wife,  after  her  husband's  death,  may  enter  without 
further  ceremony.  2dly.  Dower  ez  assensu  patris^  which  is 
only  a  species  of  dower  ad  ostium  ecclesice^  &;c.  In  both  of 
these  cases  they  must  (to  prevent  frauds)  be  made  ^  in  facie 
ecclesisB  et  ad  ostium  ecclesise ;  non  enim  yalent  facta  in  lecto 
mortali,  nee  in  camera,  aut  alibi  ubi  clandestina  fuere  con- 
jugia.' "  That  shows  that  though  the  wife  cannot  be  endowed 
in  this  particular  way,  except  at  the  church  door,  the  mar- 
riage itself  is  good.  The  absence  of  the  ceremony,  the  neglect 
of  the  orders  of  the  church,  entails  a  loss  on  one  of  the  par- 
ties contracting  marriage,  but  does  not  affect  the  validity  of 
the  marriage  itself.  Wickham  v.  Enfeild  (6)  shows  what  is 
the  wife's  right  to  dower  at  the  common  law,  the  claim  to 
dower  there  not  depending  on  the  endowment  ad  ostium 
ecclesice.  When  she  proceeded  for  it,  the  issue  joined,  being 
nunqu£  accouplS  in  loyal  matrimonie^  would  be  one  not  triable 
at  the  common  law,  but  by  the  ecclesiastical  law.  It  was  of 
course  directed  to  the  bishop. 

[Lord  Campbell.  —  Not  accouplS  by  a  priest ;  but  accou* 
pUf] 

That  is  so.    The  certificate  of  the  bishop  was,  that  she  was 
accouplS  not  en  loyal  matrimonie^  but  in  vero  matrimo- 
nio  sed  clandestino*    There  was  *  error  on  that ;  and    *  595 

(a)  Bk.  2,  0.  8,  p.  133.  (h)  Cro.  Car.  351. 
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the  Court  said,  that  as  the  bishop  had  returned  the  fact 
of  marriage,  that  fact,  though  the  marriage  was  clandestine, 
was  sufficient  to  entitle  the  demandant  to  her  dower. 

[Lord  Campbell.  —  In  that  case,  perhaps,  the  Ecclesias* 
tical  Court  would  have  refused  administration  to  the  hus- 
band.] 

Perhaps  so ;  and  probably  it  was  to  put  an  end  to  this  sort 
of  discretion  claimed  by  the  Ecclesiastical  Courts  that  the 
Statute  of  Distributions  was  passed.  There  cannot  be  any 
doubt  as  to  the  meaning  of  the  words  clandestinum  matrix 
monium.  That  must  have  been  without  the  presence  of  a 
priest ;  but  the  return  was  held  sufficient,  and  judgment  for 
the  dower  was  g^ven. 

[Lord  Campbell.  —  It  would  have  been  equally  a  clan- 
destine marriage  if  a  priest  had  been  present  or  absent,  pro- 
vided the  ceremony  had  not  been  performed  in  the  face  of 
the  church.] 

And  no  judicial  presumption  ought  to  be  made  that  a  priest 
was  present  at  such  a  marriage,  for  such  conduct  would  sub- 
ject him  to  the  severest  punishments.  But  turning  to  the 
Common-Law  Courts,  it  will  be  seen  that  in  such  circum- 
stances the  Courts  have  been  in  favour  of  the  marriage.  In 
all  the  cases  now  to  be  cited  the  question  arose  incidentally. 
In  Allen  v.  Gray  (a)  there  was  no  doubt  as  to  the  accoupling 
in  loyal  matrimony  ;  but  the  plea,  was  held  bad,  as  it  would 
send  the  question  to  be  tried  by  the  Ecclesiastical  Courts ; 
whereas  the  plea  ought  to  have  put  the  fact  of  the  marriage 
into  issue,  and  then  the  issue  would  have  been  tried  by  the 
Law  Courts.  Norwood  v.  Stevenson  (li)  was  exactly  to  the 
same  effect. 

[The  Lord  Chancellor.  —  "  Loyal,"  as  used  in  these 
cases,  means  ^^  regular." 

(a)  1  Show.  50;  Comb.  131;  2  Salk.  437. 
(6)  Andrews,  227. 
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Lord  Campbell.  —  The  Courts  of  Common  Law 
*  would  not  require  more  than  the  church ;  bo  if  the   *  596 
church  did  not  require  the  presence  of  a  priest  to  make 
the  marriage  valid,  the  Courts  of  Common  Law  would  not  re- 
quire it.] 

That  strong  observation  runs  through  the  whole  of  these 
cases. 

[The  Lord  Chancellor.  —  The  cases  may  not  prove  much, 
for  you  need  not  prove  a  marriage  in  fact,  in  an  action  on  a 
bond.] 

Yes,  it  must  be  proved  if  issue  is  taken  on  it. 

[Lord  Campbell.  —  Undoubtedly. 

The  Lord  Chancellor.  —  Reputation  would  be  sufficient 
proof  for  such  a  purpose.] 

But  that  only  shows  that  some  sort  of  proof  is  necessary. 
The  marriage  must  be  proved,  though  the  proof  required  in 
a  particular  case  may  not  be  the  proof  of  the  strictest  kind. 
There  are  other  cases  on  this  point :  Jesson  v.  Collins  (a)  is 
one.  That  was  a  motion  for  a  prohibition  to  stay  a  suit  for 
performance  of  a  marriage,  and  Lord  Holt  said  a  contract 
per  verba  de  prcesenti  is  a  marriage,  and  is  not  releasable,  but 
a  contract  per  verba  de  future  is  releasable.  Nothing  is  there 
said  of  the  presence  of  a  priest.  In  the  next  page  is  Wig" 
moreen  Case^  (5)  and  Lord  Holt  then  repeats  what  he  had 
before  said.  That  was  a  case  of  an  application  to  the  tem- 
poral Court  for  a  prohibition,  and  Lord  Holt  said  that  the 
spiritual  Court  could  not  punish  for  fornication  when  the  par- 
ties had  married  per  verba  de  prcesenti.  The  case  is  the 
stronger,  for  there  the  parties  had  got  a  license  to  marry; 
but,  being  Anabaptists,  they  had  no  person  in  holy  orders 
present,  and  no  ceremony  was  performed  according  to  the 
Church  of  England.    That  case  shows  clearly  that  the  com- 

(a)  2  Salk.  487;  6  Mod.  155.  (b)  2  Salk.  488. 
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mon  law  had  not  engrafted  this  necessity  of  the  presence  of 
the  priest  upon  the  ecclesiastieal  law. 

*  597       *  There  are  two  notes  of  Lord  Hals,  which,  it  is 

asserted,  show  that  he  differed  on  this  matter  from  the 
other  great  common  lawyers.  That  is  a  mistake.  The  note 
on  which  reliance  is  placed  on  the  other  side  is  in  Coke  on 
Littleton,  (a)  where  it  is  said,  "  A.  contracts  per  verba  prce- 
senti  with  B.,  and  has  issue  by  her,  and  afterwards  marries  C. 
in  facie  ecdesice.  B.  recovers  A.  for  her  husband  by  sentence 
of  the  ordinary,"  which  assumes  that  the  first  marriage  is 
va^d  ;  "  and  for  not  performing  the  sentence  he  is  excommu- 
nicated, and  afterwards  enfeoffs  D.,  and  then  marries  B. 
in  facie  ecclesice^  and  dies.  She  brings  dower  against  D. 
and  recovers,  because  the  feoffment  was  per  fraudem  medi- 
ate between  the  sentence  and  the  solemn  marriage ;  ^  sed 
reversatur  coram  Rege  et  Conoilio  quia  praedictus  A.  non  fuit 
seisitus '  during  the  espousals  between  him  and  B.  Nota : 
Neither  the  contract  nor  the  sentence  was  a  marriage ;  "  and 
Lord  Hale  is  referred  to.  That  is  not  intelligible.  The 
question  was  whether  the  husband  was  seised,  not  whether 
the  marriage  was  a  good  marriage ;  and  the  judgment  was 
that  he  was  not  seised :  and  on  that  and  on  no  other  question 
does  the  decision  turn.  The  additional  question  is  a  mere 
piece  of  speculation  of  Lord  Hale  ;  and  that  it  is  so  may  be 
seen  by  the  qwBre  which  he  appends,  ^^  Whether  husband 
shall  have  trespass  de  tali  uxore  abductaf  "  — a  question  about 
which  nobody  at  this  day  would  have  any  doubt  whatever. 

[Lord  Brougham.  —  What  is  a  writ  of  error  before  the 
King  in  Council,  on  a  writ  of  dower  ?  There  must  be  a 
mistake.] 

There  is  no  trace  of  this  case  except  in  the  Year 

*  598   Books,  9  &  10  Edw.  1 ;  the  reference  in  ♦  Mr.  Jacobus 

note  to  10  Edw.  4,  (6)  being  clearly  a  misprint.    As- 

(a)  33  a,  note  10. 

(5)  Mr.  Jacob's  reference  is  borne  oat,  bo  far  m  it  can  be,  by  D'An- 
vers's  Abridg.  of  the  Com.  Law, Baron  &  Feme,  A.,  §  21.  Perhaps  both 
were  taken  from  the  same  source. 
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suming  then  the  note  to  represent  the  facts  truly,  the  infer- 
ence attempted  to  be  drawn  from  them  is  not  warranted. 
The  validity  of  the  marriage  appears  to  have  been  estab- 
lished, and  the  case  was  decided  on  the  question  of  the  seisin 
of  the  husband,  and  on  that  alone.  Lord  Hale  is  not,  there- 
fore,  to  be  cited  as  an  authority  against  the  doctrine  now 
contended  for. 

At  this  time  there  appeared  to  be  much  doubt  as  to  the 
occasions  on  which  a  woman  was  entitled  to  dower :  even 
dower  at  the  common  law  was  not  given,  in  the  time  of 
Henry  S,  to  a  wife,  if  she  had  been  married  in  a  chamber. 
She  was  required  to  be  married  in  the  church ;  but  Perkins, 
who  stated  that  case,  added,  ^^  but  the  law  is  contrary  at  this 
day." 

[LoBD  Campbell.  -^  That  is  as  to  the  place  where ;  not  by 
whom,  or  before  whom  ?  ] 

That  is  so ;  and  the  authority  for  the  statement  seems  to 
have  been  that  of  Bracton.  The  note  in  Lord  Hale's  MS. 
seems  to  refer  to  something  in  Edw.  1.  Perkins,  who 
says  (a)  that,  ^^  if  a  wife  had  married  in  a  chamber,  she  would 
not  have  dower  by  the  common  law  ;  but  the  law  is  contrary 
at  this  day,"  refers  to  the  time  of  Henry  8.  The  case  men- 
tioned by  Hale  must  have  arisen  in  the  common  way,  and 
have  been  referred  to  the  Ecclesiastical  Judges. 

[Lord  Campbell.  —  The  reference  to  the  Council  has  been 
suggested  to  be  a  reference  to  the  House  of  Lords,  which 
sat  with  the  Lords  of  the  Council,  attended  by  the  Judges.] 

It  is  probable  that  that  was  so.    Roper  shows  (5) 
what  was  the  law  with  *  regard  to  Quakers'  marriages.    *  599 
They  were  always  held  to  be  valid.    In  the  first  Insti- 
tute there  is  another  note  of  Lord  Hale  to  this  effect :  (<r) 
^^  Post  affidationem  et  camalem  copulam  sunt  quasi  husband 

(a)  Firkins,  tit.  D6wer,  §  806,  p.  185. 

(b)  2  Rop.  Husb.  &  Wife,  468  ei  $eq. 

(c)  84  o,  note  (1). 
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and  wife,  and  gift  by  him  to  the  wife  is  void."  That  shows 
how  Lord  Hale  regarded  this  sort  of  contract;  namely,  as 
an  actual  marriage.  Bracton  lays  it  down  clearly,  that  after 
a  contract  per  verba  de  prcesenti^  a  gift  or  feofi&nent  by  the 
'  man  to  the  woman  is  void.  That  can  only  be  explained  by 
the  fact  that  the  law  treated  that  as  a  marriage.  The  same 
doctrine  is  laid  down  in  Fitzherbert,  (a)  and  he  refers  to  the 
16  Henry  8.  Bracton  (5)  cites  a  case  where  the  same  point 
was  held  before  the  King  at  Lincoln.  Perkins  (c)  admits 
the  authorities,  but  says,  ^^  that  at  this  day  such  a  feoffinent 
is  good  enough,"  and  refers  in  like  manner  to  Mich.  16 
Henry  3.    . 

The  King  y.  Luffington  (d)  is  a  case  which  occurred  a  short 
time  before  the  Marriage  Act,  and  goes  to  show  that  a  mar- 
riage of  this  sort  was  valid  ;  but  it  is  hardly  authority,  since 
no  actual  decision  was  given  on  it.  Still,  however,  that  case 
shows  that  the  Court  thought  that  it  would  depend  on  par- 
ticular circumstances  whether  a  contract  by  present  words 
might  be  a  marriage,  —  a  fact  which  proves  that  at  that  time 
the  law  was  not  considered  to  be  opposed  to  the  validity  of  a 
marriage  so  contracted.  An  authority,  much  relied  on  by  the 
other  side,  was  quoted  in  the  argument  below,  («)  from  the 
Concilia  of  Wilkins,  (jg)  where  it  was  said  that,  by 
*  600  the  Saxon  laws,  it  was  *  declared  that  ^^  At  the  nup- 
tials there  shall  be  a  mass-priest  by  law,  who  shall, 
with  God's  blessing,  bind  their  union  to  all  prosperity."  An 
allegation  made  by  some  critics,  that  Wilkins  had  been  mis- 
taken in  this  quotation,  was  noticed,  and  his  authority  was 
confirmed  by  a  reference  to  a  collection  made  by  the  record 
commissioners,  and  entitled  ^*  The  Ancient  Laws  and  Insti* 
tutes  of  England,  comprising  the  Laws  enacted  under  the 
Saxon  Kings,  from  Ethelbert  to  Canute,"  in  which  the  very 
same  words  are  to  be  found.  Mr.  Wilkins's  accuracy  of  quo- 
tation may  be  confirmed  by  this  reference ;  but  these  words 
themselves  do  not  show  that  the  presence  of  a  mass-priest 

(a)  Fol.  16,  §  117. 

(h)  Page  29,  c.  9,  Deacquir.  Rer.  dom.        (c)  Page  S7,  §  195. 

(</)  1  Wil8.  74.  (e)  Page  35,  Diz's  Report 

(g)  Page  217. 
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was  necessary  to  the  legal  validity  of  the  marriage.  The 
presence  of  a  priest  may  be  proper  and  even  desirable,  and 
yet  his  absence  may  not  a£Fect  the  validity  of  the  marriage. 
A  marriage  without  his  presence  may  be  admitted  to  be 
irregular  for  ecclesiastical  purposes,  but  it  is  not  void  for 
civil  purposes  :  though  the  priest  ought  to  give  his  benedic- 
tion to  a  marriage,  his  presence  is  not  necessary  to  constitute 
the  marriage  itself.  Watson's  Clergyman's  Law  (a)  and 
Bum.  (5)  No  attempt  can  be  made  to  deny  that  the  law 
was  correctly  laid  down  by  De  Burgh  ;  all  the  other  writers 
are  to  the  same  effect.  In  Walter  (c)  the  law,  exactly  as 
g^ven  in  De  Burgh,  is  stated  from  Thomas  Aquinas  (in  qua- 
tuor  libros  sententiar :  Lib.  iv.  Dist.  xxvi.  Qu.  unic.  Art.  1)  : 
^^  Verba  exprimentia  consensum  de  prsesenti  sint  forma  hujus 
sacramenti,  non  autem  sacerdotis  benedictio  qusd  non  est  de 
necessitate  sacramenti  sed  de  solemnitate  ; "  and  from  Duns 
Scotus,  Lib.  iv.  Dist.  xxvi.  Qu.  unic. :  ^^  Ut  plurimum  ipsimet 
contrahentes  ministrant  sibi  ipsis  hoc  sacramentum  vel 
mutuo  vel  uterque  sibi."  There  *  are  many  authori-  *  601 
ties  to  this  effect ;  and  from  the  period  when  M'Adam 
V.  Walker  (d)  was  decided,  till  this  moment,  it  never  appears 
to  have  been  doubted.  The  only  question  was  as  to  the  evi- 
dence to  prove  the  making  of  such  a  contract. 

In  the  Manipulus  Curatorum,  (e)  published  in  1480,  the 
reason  for  the  law  is  given  by  Guido  de  Monte  Rocherii : 
^^  Matrimonium  dicitur  multis  modis.  Nam  matrimonium 
aliud  legitimum,  aliud  clandestinum.  Matrimonium  legitimum 
est  quando  ab  his  qui  super  foeminam  potestatem  habent  uxor 
petitur,  et  a  parentibus  sponsatur,  et  legibus  dotatur,  ac  a 
sacerdotibus,  ut  mos  est,  benedicitur,  a  paranymphis  custo- 
ditur  et  solemniter  accipitur.  Non  tamen  intelligas  quin  sine 
solemnitatibus  istis  posset  esse  verum  matrimonium.  Sed  sicut 
est  in  aliis  sacramentis,  quia  qusdam  sunt  de  necessitate 
sacramenti,  qusddam  de  solemnitate  tantum,  ita  et  in  matri- 
monio  qusedam  sunt  pertinentia  ad  substantiam  matrimonii, 
sicut  consensus  per  verba  de  prsBsenti  expressus,  et  iste  solum 

(a)  Page  146.  (6)  Tit.  Oidiuation,  §  xi.,  p.  45. 

(c)  Sect  679  n.  (d)  1  Dow,  14S. 

(e)  Sept.  Tract.  Ft.  1,  De  Matr.  c.  yi. 
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facit  matrimoniuni ; "  —  the  last  expression  showing  that 
consent,  and  consent  alone,  was  of  the  very  essence  of  the 
contract ;  the  forms  were  not  absolutely  essential.  But  then 
he  goes  on  to  give  ih»  reason  for  which  he  should  advise 
parties  to  marry  in  the  face  of  the  church,  and  says :  ^^  Quad- 
dam  sunt  ibi  ad  solemnitatem  et  decorem  stent  solemnitatis 
prsedictsB,  sine  quibus  est  verum  et  legitimum  matrimonium 
quantum  ad  yirtutem,  licet  non  quantum  ad  honestatem. 
Gkndestinum  matrimonium  est  quod  fit  sine  solemnitatibus 
prsedictis,  et  qui  sic  contrahunt  exponunt  se  periculo  magno : 

possit  enim  alter  alterum  dimittere  quando  vellet,  et 
*  602   de  facto  cum  alio  vel  alia  contrahere,  *  et  sic  in  adul- 

terio  manere.  Unde  talibus  consulendum  est  in  foro 
poenitentise,  ut  de  novo  in  faciae  ecdesiae  contrahunt."  There 
is  a  similar  passage  in  Zallinger,  Institutiones  Juris  Eccle- 
siastici :  (a)  ^^  Ex  his  deduces  primo,  vaUde  cmitrahi  coram 
parocho  etiam  non  rogato  ad  assistendum,  inducto  per  dolum, 
vi  compulso,  invito  et  contradicente,  aut  afEeetante  ignoran- 
tiam,  ut  si  terga  vertat^  vel  aures  obturet,  cum  a  partibus 
consensum  prsestari  animadvertit."  This  is  decisive  as  to  the 
object  of  the  decree  of  the  Council  of  Trent.  That  object 
was  to  secure  evidence  of  the  marriage;  and  the  passage 
from  Zallinger  is  very  strong  to  show  that  it  had  no  other, 
since  even  if  the  priest  was  broi^ht  to  the  place  by  con- 
trivance, and  affected  to  be  ignorant  of  what  was  passing, 
his  presence  as  a  witness  was  obtained,  and  the  marriage 
thereby  became  valid.  And  Ferraris  (()  says  that  the  mar^ 
liage  ought  to  be  celebrated  by  the  ^^  parochus  etiamsi  non 
sit  sacerdos,"  the  object  being  here  distinctly  avowed  to 
secure  sure  and  available  testimony  of  the  contract. 

[LoBD  Campbell.  —  Then  according  to  the  Roman  Cath- 
olic law  there  might  be  a  parochus  not  in  orders  for  a  year.] 

There  might :  Walter  is  decisive  on  that  point.  If  that 
was  the  case  in  Roman  Catholic  countries,  it  is  impossible  to 
believe  that  countries  which  did  not  accept  the  decree  of  the 

(a)  Lib.  iy.  tit  iii.  §  69,  n.  63. 

(b)  Encvc.  £oc.  Imped.  Matr.  130. 
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Council  of  Trent,  should  require  the  presence  of  a  priest  for 
a  purpose  more  strictly  ecclesiastical  than  that  Council  had 
in  view.  Lord  HerherVi  CtMe  (a)  affords  clearly  the  distinc- 
tion between  a  clandestine  but  valid  marriage,  and  a  marriage 
legal  in  its  ordinary  form.  By  the  law  of  Sicily  a  mar- 
riage, contracted  as  it  was  there,  namely,  in  a  *  clan-  *  608 
destine  manner,  was  the  object  of  punishment  to  the 
individuals  so  contracting  it,  for  violating  the  law  by  making 
a  secret  marriage ;  but  Lord  Stowell  said  that  that  did  not 
affect  the  validity  of  the  marriage.  In  Zallinger  (5)  it  is 
said,  ^^  Munus  parochi  matrimonio  assistentis  situm  non  est 
in  actu  quodam  ordinis,  aut  exercitio  proprisa  jurisdictionis, 
sed  in  prsesentia  ipsius  tanquam  testis  specialiter  authorizati, 
ut  de  initio  contractu  testimonium  det  ecclesise ; "  in  this 
manner  confirming  his  previous  statement,  that  the  object  of 
the  church  was  to  secure  a  witness. 

[Lord  Campbell.  —  Like  the  case  of  a  notary.] 

In  no  other  manner ;  and  in  one  of  the  cases  it  appears  to 
have  been  said  that  it  was  necessary  to  have  a  priest  present 
at  the  making  of  a  will,  —  a  proposition  which,  strictly  taken, 
could  never  be  seriously  entertained  by  any  one.  There  is 
Another  case  of  high  authority.  It  is  to  be  found  in  the  Me- 
morials of  Cranmer  by  Stiype,  (c)  and  is  thus  stated :  ^^  The 
Lord  Cromwell  did  use  to  consult  with  the  archbishop  on  all 
his  ecclesiastical  matters,  and  there  happens  now,  while  the 
archbishop  was  at  Ford,  a  great  case  of  marriage ;  whom  it 
concerned  I  cannot  tell,  but  the  king  was  desirous  to  be  re- 
solved about  it  by  the  archbishop,  and  commanded  Cromwell 
to  send  to  him  for  his  judgment  therein :  whether  a  marriage 
contracted  or  solemnized,  in  lawful  age,  per  verba  de  prcesenti 
and  without  carnal  copulation,  be  matrimony  before  God  or 
not?  What  the  woman  may  thereupon  demand  by  the  law 
civil,  after  the  deatb  of  her  husband  ?  The  archbishop,  who 
was  a  very  good  civilian  as  well  as  a  divine,  but  that  loved  to 
be  waiy  and  modest  in  all  his  dealings,  made  this  answer : 

(a)  8  Fhill.  58;  2  Hagg.  Cons.  Rep.  263. 
(6)  Bk.  iv.  tit.  iii.  §  68.  (c)  Vol.  1,  c.  12,  p.  45. 
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*'  That  he  and  his  authors  were  of  opinion  that  matri- 

*  604   mony  contracted  per  verba  de  prcB%ent%  was  perfect  *  mat- 

rimony before  God,  but  he  knew  not  what  she  could 
demand  by  the  law,  for  that  all  manner  of  causes  of  dower 
be  judged  within  this  realm  by  the  common  law  of  the  same ; ' 
warily  declining  to  make  any  positive  answer  on  a  matter  so 
ticklish."  The  Statute  of  Henry  8  puts  marriages  per  verba 
de  proBienti^  followed  by  carnal  knowledge,  on  the  same  foot- 
ing as  marriages  in  facie  ecdesicBy  followed  by  carnal  knowl- 
edge ;  which  seems  to  have  been  considered  in  both  cases  as 
requisite  to  the  perfection  of  the  marriage.  Yet  it  is  known 
that  that  was  not  the  law,  as  the  words  of  the  question  to  the 
archbishop,  and  his  answer,  most  plainly  show. 

The  cases  of  the  Quakers'  marriages  are  most  important. 
The  issue  of  such  marriages  has  never  been  said  to  be  ille- 
gitimate. As  to  the  question  of  the  refusal  to  give  the  hus- 
band administration,  that  depends  on  another  ground,  and 
so  does  the  matter  of  the  claim  of  the  wife  to  dower.  It  de- 
pends, and  is  completely  to  be  accounted  for,  on  the  principle 
of  the  Ecclesiastical  Courts  refusing  to  give  their  assistance 
to  enforce  rights  which  have  not  been  acquired  in  strict 
obedience  to  the  ecclesiastical  laws.  The  refusal  does  not 
show  that  the  rights  themselves  are  not  valid,  but  is  directed 
to  punish  those  who  have  not  obeyed  ecclesiastical  discipline.' 
The  26  Geo.  2,  c.  83,  contains  an  exception  as  to  Scotland, 
Quakers,  and  marriages  beyond  the  sea.  That  exception  left 
all  these  marriages  to  be  dealt  with  as  before  the  passing  of 
the  Act. 

[Lord  Cabipbell.  —  There  was  as  little  legislation  as  to 
them  as  there  was  with  regard  to  marriages  in  Scotland.] 

It  is  so ;  and  the  only  Act  that  at  all  dealt  with  their  mar- 

liages  is  that  which  relates  to  the  tax  payable  by  married 

persons.     Then  how  did  these  Inarriages  stand?  if 

*  605    void,  they  must  *  have  been  constantly  coming  before 

the  Courts.     The  Crown,  if  the  marriage  was  not  law- 
ful, would  have  been  held  entitled  to  the  real  and  personal 
property  of  the  deceased ;  but  such  property  was  never  taken 
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by  the  Crown.  Several  of  tlie  authorities  on  this  subject  are 
collected  by  Dr.  Haggard ;  (a)  they  prove  the  validity  of 
these  marriages.  It  is  said  that  the  marriages  of  Jews  are 
valid,  because  they  are  looked  on  aa  a  foreign  people ;  but 
the  Quakers  are  English  subjects,  and  if  their  marriages  are 
valid,  they  must  be  so  by  the  law  of  England.  In  1661,  a 
Quaker  marriage  was  held  valid,  in  an  action  of  ejectment ; 
and  in  Harford  v.  Morri»  an  action  of  crim.  con.  was  said  to 
have  been  held  maintainable.  In  Dodffsan  v.  Saswell  a  con* 
tract  of  that  sort  was  held  valid. 

In  the  6  &  7  W.  &  M.,  c.  6,  entitled  an  Act  for  carrying  on 
the  war  with  France  with  vigour,  which  is  not  printed  in  any 
of  the  modem  editions  of  the  Statutes  at  Large,  is  an  enact- 
ment relating  to  the  marriages  of  Quakers.  It  is  in  these 
terms :  after  reciting  the  existence  of  Quakers'  marriages  and 
imposing  a  tax  on  married  Quakers,  it  provides  that  ^^  Nothing 
herein  contained  shall  be  construed  to  make  good  or  effectual 
any  such  marriage  or  pretended  marriage,  but  that  they  shall 
be  of  the  same  force,  and  no  other,  as  they  would  have  been 
if  this  Act  had  never  been  made."  That  statute,  like  that 
of  the  26  Geo.  2,  left  them  untouched.  Their  validity  has 
never  been  doubted,  property  has  descended  to  the  issue  of 
such  marriages,  and  it  is  therefore  clear  that  they  must  have 
been  valid  by  the  common  law,  and  in  no  other  way.  In 
Buller's  Nisi  Prius  (b)  it  is  stated  that  in  an  action  for 
criminal  conversation,  it  is  sufficient  to  prove  *the'  *606 
marriage  according  to  the  form  of  the  Quakers.  The 
form  of  such  marriages  is  given  m  Shelf ord  (c).  This  mat- 
ter has  been  from  time  to  time  under  the  consideration  of 
many  of  the  Common  Law  Judges.  Lord  Holt's  opinion, 
in  Jes8on  v.  Collins  and  in  Whigmore^s  Case^  has  been  already 
cited.  In  Beed  v.  Pa%%er  (d)  the  question  arose  before  Lord 
Eenyon.  In  Reg.  v.  Brampton^  (e)  the  opinion  of  Lord 
Ellenbobouoh  and  the  other  Judges  was  given ;  and  in 
Latour  v.  Teasdale  (J)  the  whole  matter  is  discussed.    That 

id)  1  Hagg.  Cons.  B.  App.  p.  9.  (6)  Page  28. 

(c)  On  Marriage  and  Divorce,  p.  65. 

\d)  1  Feake,  231,  Ist  ed.;  803,  mod.  ed. 

(tf)  10  East,  282.  (g)  8  Taunt.  830. 
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case  was  argued  by  the  present  Lord  Chancellor,  who,  at  the 
conclusion  of  his  argument,  said :  *'*'  The  law  is  distinct  and 
uniform ;  a  marriage  per  verba  de  prcesenti  was  a  marriage 
without  the  intervention  of  a  priest.  It  is  unnecessary  to 
enter  on  doubted  points,  whether  dower,  community  of  goods, 
&c.,  follow  on  a  marriage  without  a  priest ;  the  question  here 
is  whether  this  was  a  legal  and  irrevocable  contract,  not 
whether  all  the  consequences  follow."  And  Lord  Wynforb, 
who  argued  on  the  other  side,  only  raised  the  point  whether 
the  parties  carried  to  Madras  the  law  of  England ;  for  he  ad- 
mitted that  if  they  did,  the  marriage  was  valid.  And  Lord 
Chief  Justice  Gibbs  said :  ^^  It  follows  from  what  I  have  stated 
that  this  was  a  legal  marriage,  since  it  was  a  mairiage  be- 
tween British  subjects,  celebrated  in  a  British  settlement 
according  to  the  laws  of  this  coimtry  as  they  existed  before 
the  Marriage  Act,  and  which,  if  it  had  been  celebrated  here 
before  that  statute,  would  have  been  valid." 

In  Beere  v.  Ward^  Lord  Tenterden's  opinion,  accord- 
ing to  a  note  of  one  of  the  counsel  in  the  cause,  (a) 
*  607  *  was  given  distinctly  to  this  effect :  "  The  marriage 
might  lawfully  be  celebrated  in  a  way  in  which  the 
proof  of  it  would  be  extremely  difficult ;  that  might  be,  for 
it  might  be  celebrated  at  any  time  and  in  any  place  by  a 
clerg3rman ;  nay,  as  I  understand  the  law,  it  might  be  equally 
celebrated  without  a  clergyman :  for  a  declaration  by  the  par- 
ties, in  the  form  of  a  contract,  that  they  were  man  and  wife, 
a  contract  per  verba  de  prceientt  made  between  them,  and  a 
declaration  of  that  in  the  presence  of  witnesses,  would,  at 
that  time,  have  made  a  good  and  lawful  marrii^e  in  England, 
as  it  does  now  in  Scotland." 

[Lord  Dekman.  —  I  was  in  that  case,  and  the  Lord  Chan- 
cellor was  on  the  other  side.  On  our  side  we  objected  that 
Lord  Tenterden  said  that  the  marriage  law  of  England  and 
Scotland  had  been  the  same.  We  insisted  that  that  was  not 
so,  for  that  the  law  of  Scotland  allowed  of  legitimation  by  a 
subsequent  marriage,  which  we  said  had  never  been  allowed 
in  England.] 

(a)  Mr.,  now  Mr.  Serj.,  Clarke. 
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The  legitimacy  there  was  admitted  when  the  fact  of  mar- 
riage was  shown  to  be  capable  of  proof,  and  the  parties 
claiming  under  the  marriage  received  all  that  they  could 
receive ;  they  obtained  the  land  on  the  footing  of  that  legit- 
imacy. These  authorities  show  that  wherever  the  ques- 
tion has  come  before  the  great  common-law  authorities,  they 
have  been  of  opinion  that  such  a  marriage  was  valid.  The 
same  doctrine  has  been  laid  down  by  the  greatest  Judge  of 
the  Ecclesiastical  Court,  Lord  Stowell,  not  only  in  Dalrym" 
pie  V.  Ddlrympley  but  in  Lindo  v.  BelUario,  The  decision  in 
.the  former  case  was  not  an  obiter  dictum;  it  was  the  clear,  con- 
siderate, and  deliberate  opinion  of  Lord  Stowell  ;  and  the 
first  instance  in  which  it  has  been  questioned  and  treated  as 
an  obiter  dictum  is  in  the  note  by  Mr.  Jacob,  in  his 
edition  of  Roper's  Law  of  *  Husband  and  Wife,  (a)  ♦  608 
where  the  question  now  presented  to  the  House  was 
for  the  very  first  time  raised  in  the  profession. 

Then  comes  the  question  whether  the  second  marriage  is 
void  or  voidable.  It  is  void.  Though  it  is  a  hardship,  still 
the  law  declares  that  the  children  of  such  a  marriage  are 
illegitimate.  It  may  be  admitted  that  there  are  dicta  which 
appear  to  raise  a  doubt  upon  this  subject,  but  they  only  ap- 
pear to  do  so.  In  the  cases  which  declare  a  subsequent  mar- 
riage void,  the  word  used  is  precontract,  which  is  put  on  the 
same  footing  as  affinity  and  consanguinity,  that  is,  as  some- 
thing which  renders  void  a  contract  made  in  spite  of  it. 

[Lord  Campbell.  —  There  is  great  confusion  in  it.  The 
word  precontract  may  mean  a  mere  contract  to  marry,  or  a 
contract  of  marriage.] 

It  is  so ;  and  the  suits  in  the  Ecclesiastical  Courts  raise  no 
decisive  argument  on  the  point ;  for  if  there  have  been  suits 
there  to  declare  such  marriages  void,  there  are  equally  in- 
stances of  suits  of  the  same  sort  in  the  Ecclesiastical  Courts 
where  the  first  marriage  has  been  not  merely  a  precontract, 
but  has  taken  place  in  facie  eeclesicB.     In  D'Anvers  (5)  the 

(a)  Vol.  2,  p.  445,  Adden.  (6)  D'Anyers,  Bar.  &  F.  §  21. 
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law  is  distinctly  stated  thus :  ^^  If  A.  contracts  himself  to  B. 
and  after  marries  C,  and  B.  sues  A.  upon  this  contract  in  the 
spiritual  Court,  and  there  sentence  is  given  that  A.  shall 
marry  and  cohabit  with  B.,  which  he  does  accordingly,  they 
are  baron  and  feme  without  any  divorce  between  A.  and  C, 
for  the  marriage  between  A.  and  C.  was  a  mere  nullity." 
And  he  refers  to  cases  in  support  of  this  doctrine,  and  re- 
marks that  in  one  of  them  C.  was  no  party  to  the  suit ;  and 
it  was  held  that  the  second  marriage  was  void. 

*  609       [LoBD  *  Campbell  —  The  only  doubt  about  that, 
case  arose  from  the  equivocal  nature  of  the  statement 
of  the  first  matriage.    The  words  prit  femme  show  nothing.] 

But  the  case  states  that  the  parties  promised  under  age, 
and  had  carnal  knowledge  at  f uU  age  ;  which  shows  that  it 
must  have  been  a  mere  betrothment  in  youth,  and  a  fulfilment 
of  the  contract  in  full  age. 

[Lord  Brougham.  —  But  what  are  the  relative  rights  of 
the  Presbyterian  ministers  in  Ireland?] 

They  are  Protestant  dissenters.  Kemp  v.  Wickes  (a)  shows 
that  in  the  case  of  Protestant  dissenters,  ^^  the  Toleration  Act 
allowed  them  publicly  to  exercise  their  worship  in  their  own 
way,  imder  certain  regulations :  it  legalized  their  ministers ; 
it  protected  them  against  prosecutions  for  nonconformity ; " 
and  therefore,  as  Sir  J.  Nicholl  there  said,  ^^  it  could  not  any 
longer  be  said  that  rites  and  ceremonies  performed  by  them 
are  not  such  as  the  law  can  recognize  in  any  of  his  Majesty's 
Courts  of  Justice,  provided  they  are  not  contrary  to  nor  de- 
fective in  that  which  the  Christian  church  universally  holds 
to  be  essential ;  that  is,  provided  they  are  Christian." 

One  important  point  would  be  to  ascertain  for  what  pur- 
pose the  minister  was  to  be  present.  If  for  the  purpose  of 
attestation,  one  would  do  as  well  as  the  other.  But  at  all 
events,  after  the  union  of  the  two  kingdoms,  and  after  the 

(a)  Rogers's  Boo.  Law,  70-594;  3  Phill.  264,  298. 
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statutes  passed  on  that  subject,  it  must  be  taken  that  the 
Presbyterian  ministers  possess  authority  sufficient  for  pur- 
poses of  this  sort.  The  fact  that  on  many  occasions  Acts  of 
Parliament  have  been  asked  and  obtained  to  remove  doubts 
as  to  marriages  cannot  be  used  to  show  that  this  marriage 
is  invalid.  If  used  at  all,  that  fjpict  would  show  that 
*  the  marriage  was  valid,  for  the  legislature  would  not  *  610 
have  consented  on  so  many  and  such  various  occasions 
to  say  that  doubts  had  arisen,  and  to  declare  those  doubts 
erroneous,  if  in  Hact  they  had  been  such  as  the  law  did  rec- 
ognize as  well  founded. 

[Lord  Bbouoham.  —  I  have  communicated  with  Sir  John 
NiCHOLL  on  the  subject  of  Babington  v.  Babington^  (a)  and 
I  have  received  a  note  from  him  to  this  effect:  That  the 
marriage  was  stated,  on  the  face  of  the  record  there,  to  have 
taken  place  in  the  face  of  the  church ;  but  these  words  were 
struck  through  by  the  Judge  before  sentence.  This  was  done 
because  he  could  not,  as  an  Ecclesiastical  Judge,  say  that  the 
marriage  had  taken  place  in  the  face  of  the  church  when  it 
was  not  the  Church  of  England ;  and  he  could  not  say  accord- 
ing to  the  Church  of  Scotland,  because  what  was  the  rule  of 
that  church  was  not  proved  before  him  as  a  matter  of  fact. 
So  that  no  question  of  lex  loci  was  raised  there.] 

On  all  the  authorities  now  referred  to,  on  the  practice  of 
the  countiy  and  the  profession,  and  on  these  frequent  recog- 
nitions by  statutes,  it  is  confidently  submitted  that  the  first 
marriage  here  was  valid,  and  that  judgment  must  be  given 
for  the  Crown. 

Mr.  Pemhertony  for  the  defendant  in  error.  —  There  is  one 
circumstance  which  has  not  been  adverted  to  on  the  other 
side  of  the  bar ;  namely,  that  this  is  not  a  marriage  between 
two  members  of  the  Presbyterian  church,  but  it  has  been 
solemnized,  if  at  all,  by  a  member  of  a  church  to  which 
neither  of  them  belonged.    This  circumstance  would  mate- 

(a)  Not  yet  rej^ried. 
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rially  afifect  the  validity  of  the  first  marriage  under  any  cir- 
cumstances: but  it  is  submitted  that,  without  going 
*  611  into  *  that  question,  that  which  is  here  called  the  first 
marriage  was  not  valid  in  law.  The  argument  on  the 
other  side  goes  to  this  extent,  —  that  a  marriage  may  be  sol- 
emnized without  any  religious  solemnity  at  all.  This  law  is 
said  to  extend  to  Scotland,  Ireland,  and  all  the  colonies  of 
this  country :  and  this  argument  rests  altogether  on  the  au- 
thority, and  greater  it  is  admitted  there  cannot  well  be,  of 
Lord  Stowell.  It  has  been  assumed  that  the  authority  of 
that  learned  Judge  was  never  questioned  till  the  note  to 
Roper's  book,  by  Mr.  Jacob,  was  published.  But  that  is  a 
mistake ;  for  learned  as  that  note  is,  the  whole  of  its  learn- 
ing may  be  found  in  the  arguments  of  counsel  in  the  case  of 
Beere  v.  Ward.  In  that  base  there  was  a  clandestine  mar- 
riage, a  regular  but  secret  marriage,  in  1742.  A  child  had 
been  bom  in  1739.  The  legitimacy  of  that  child  was  in 
question.  It  was  said  that  a  marriage  had  taken  place  in 
1736.  It  was  necessary  to  make  the  forms  of  that  marriage 
as  few  as  possible.  Lord  Eldon  refers,  in  the  beginning  of 
his  judgment,  to  the  way  in  which  the  then  Attorney-General 
opened  the  case  to  the  jury,  and  makes  the  following  ob- 
servations (a)  on  the  law  which  had  been  laid  down  to  the 
jury. 

(a)  The  case  of  Beere  v.  Ward,  which  was  compromised  before  the 
delivery  of  final  jadgment,  was  never  published  in  the  professional  reports 
of  the  Court  of  Chancery.  The  opinions  of  Lord  Eldon,  as  expressed 
on  his  granting  a  new  trial  in  that  case,  were  very  much  referred  to  in 
the  arguments  in  the  present  case  in^'the  Court  below,  and  became  again 
the  subject  of  comment  in  this  House.  The  reports  of  these  opinions 
were  found  only  in  the  newspapers  of  the  day,  which  were  accordingly 
quoted  ;  and  it  has,  therefore,  been  deemed  advisable  to  extract  so  much 
of  them  as  applies  to  the  particular  point  now  under  discussion :  — 

<<  Lord  Eldon  said,  an  application  was  now  submitted  for  a  new  trial, 
and  the  principal  ground  on  which  it  rested  was  the  misdirection  of  the 
Judge  in  point  of  law.  His  Lordship  then  referred  to  the  address  of  the 
Attorney-General  to  the  jury,  and  to  the  speech  of  the  learned  Judge  in 
charging  the  jury  with  reference  to  the  legal  question.  That  learned 
Judge  had  stated  that,  as  he  understood  the  law  at  that  period,  a  good 
marriage  might  be  celebrated  without  the  intervention  of  a  clergyman ; 
and  he  (Lord  Eldon)  thought  that  it  would  be  extremely  dangerous  to 
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Lord  Tenterden  on   that   occasion  had  stated  the   law 
to  the  full  extent  of  Dalrymple  v.  Dalrymple.     But 
*  in  his  judgment  Lord  Eldon  does  not  quite  adopt   *  612 
the  law  from  Lord  Tentebden,  but  says,  that  loose  as 

deny  that  such  might  have  been  the  law  at  that 'period.  It  was  to  be  ob- 
served that  the  remark  of  the  Chief  Justice  applied  to  marriages  per  verba 
de  futuro,  and  not  per  verba  de  praaenti;  for,  according  to  the  learned 
Judge,  there  must  be  a  cohabitation,  and  a  subsequent  declaration  in  the 
presence  of  witnesses.  This  proposition  had  been  met  at  the  bar,  by 
stating  that  such  a  marriage  was  not  at  that  period  a  good  and  lawful 
marriage.  The  objection  was  in  substance  that  it  was,  as  the  Solicitor- 
General  put  it,  *  bad  law.'  The  Solicitor  General  had  cited  a  variety  of 
authorities,  and  contended  that  though  the  marriage  was  good  for  some 
purposes,  yet,  to  render  the  children  legitimate,  it  must  be  a  marriage  in 
facie  ecclesice.^*  —  Morning  Chronicle^  Thursday,  6  May,  1824. 

The  Court  broke  up  before  the  delivery  of  the  judgment  was  finished, 
and  on  the  Friday  morning  (7  May)  it  was  resumed  ;  and  then,  after 
going  through  all  the  facts  of  the  case.  Lord  Eldox  said  that,  **  under 
all  the  circumstances  a  trial  at  bar  was,  in  his  mind,  the  most  advisable 
course  to  pursue.  The  opinion  of  the  Judges  upon  the  point  of  law  might 
then  be  obtained,  and  the  facts  of  the  case  would  then  be  thoroughly  and 
entirely  understood."  —  Morning  Chronicle^  May  8. 

*'  Lord  Eldon  here  read  and  commented  upon  that  part  of  the  Chief 
Justice's  charge  which  relates  to  the  law  of  marriage  in  this  country,  be- 
fore the  passing  of  Lord  Hardwicke's  Act.  In  stating  that  our  law  was 
the  same  as  the  law  of  Scotland,  he  was  inaccurate  ;  for  it  never  was  so 
loose  as  the  law  of  Scotland  ;  but  that  was  unimportant.  That  a  mar- 
riage might  have  been  celebrated  without  the  presence  of  a  clergyman, 
was  a  proposition  that,  with  some  qualification,  it  was  difficult  to  deny  ; 
that  was  where  the  person  performing  was  supposed  really  to  be  a  clergy- 
man. The  case  was  different  where  a  fraud  was  intended  by  one  of  the 
parties.  The  Chief  Justice's  charge  went  on  to  say  that  *  a  contract  be- 
tween the  parties,  followed  by  cohabitation,  and  accompanied  by  a 
declaration  in  the  presence  of  witnesses,  constituted  a  good  and  legal 
marriage  at  that  period  of  our  history,  as  it  would  in  Scotland  at  this 
day.'  There  was  no  doubt  that  that  would  constitute  a  good  marriage  at 
present  in  Scotland,  as  was  established  in  a  case  the  other  day  in  the 
House  of  Lords,  where  it  appeared  that  the  husband  said  in  the  presence 
of  witnesses,  *  Madam,  I  acknowledge  you  to  be  my  wife  ; '  and  she  re- 
plied, *  Sir,  I  acknowledge  you  to  be  my  husband.'  In  a  few  moments 
afterwards  the  husband  went  into  another  room  and  blew  his  brains  out. 
That  was  held  to  be  a  valid  though  irregular  marriage  by  the  law  of 
Scotland ;  he  said  irregular^  because  there  was  a  difference  between  a 
valid  and  a  regular  marriage.  It  was  contended  in  the  present  case  that 
the  attention  of  the  jury  ought  to  have  been  called  to  this  question  :  <  Are 
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the  law  of  England  was,  it  was  not  so  loose  as  the  law  of 
Scotland. 

It  maj  be  true  that  the  canon  law  was  the  basis 

*  613   *  of  the  marriage  law  throughout  Europe  ;  but  there 

were  qualifications  in  some  countries.  What  were 
they  in  England,  with  respect  to  the  adoption  of  the  canon 
law  ?  It  is  said  on  the  other  side  that  it  lies  on  those  who 
dispute  the  canon  law  to  show  where  it  came  into  conflict 
with  the  municipal  law.  This  is  not  so :  the  burden  of 
showing  that  the  canon  law  was  received,  and  how  far 
received  here,  lies  not  on  the  *defendant,  but  on  the  other 
side:  and  the  difference  between  the  canon  law  itself  and 
the  adoption  of  that  law  in  this  country  is  the  meaning  of 
the  phrase,  "  The  King's  Ecclesiastical  Law."  (a)  And  the 
subsequent  passages  from  Lord  Hale  and  Sir  J.  Davies  (() 
justify  this :  "  And  to  show  how  the  canon  law  was  intro- 
duced into  England,  and  what  person  of  right  could  dispense 

with  the  ecclesiastical  law  in  this  case,  before  the  mak- 

*  614   ing  of  the  Statute  of  Faculties ;  it  was  *  observed  that, 

after  the  Bishop  of  Rome  had  assumed  to  himself  to 
be  the  spiritual  prince  or  monarch  of  all  the  world,  he 
attempted  also  to  give  laws  to  all  nations,  as  a  real  mark  of 
his  monarchy ;  and  for  this  he  caused  certain  rules  to  be  col- 
lected for  the  government  of  his  clergy  only,  which  he  called 
decreta^  and  not  leges  or  atatuta.'  But  these  were  not  entirely 
and  absolutely  obeyed  in  any  part  of  Christendom,  but  only 

yoa  sure,  aocording  to  the  evidence,  that  sach  a  contract  had  been  so 
made  between  these  parties?  '  And  it  was  said  that  the  principle  laid 
down  by  the  Chief  Justice  was  bad  law.  Cases  were  cited  to  show  that 
though  a  contract  of  marriage  de  prasenti,  before  the  year  1756,  was  a 
good  contract  (to  use  the  Solicitor- GreneraPs  words)  quoad  hoe,  yet  it  was 
not  a  legal  and  yalid  marriage  of  itself  ;  that  was,  that  the  issue  of  such 
marriage,  if  the  parties  were  not  afterwards  compelled  to  celebrate  it  in 
facie  eeclewB,  were  illegitimate.  Now  he  (the  Chancellor)  was  not  con* 
sidering  the  question  yet ;  but  it  seemed  to  him  that  another  point  arose, 
if  that  proposition  were  made  out ;  namely,  whether  a  second  marriage, 
if  celebrated  voluntarily,  would  not  have  the  same  effect  in  curing  the 
other,  as  if  its  celebration  had  been  made  compulsory  by  the  Ecclesiastical 
Courto."  —  Time$,  6  May,  1824. 

(a)  Caudrey's  Case,  5  Bep.  Ixv.  (h)  Rep.  tit.  Commenda,  ito. 
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in  the  temporal  territory  of  the  pope,  which  was  called  by 
the  canonists  Patria  ohedientuB :  but  on  the  other  part  several 
of  these  canons  were  utterly  rejected  and  disobeyed  in 
France  and  England,  and  other  realms,  which  are  called 
Patrice  conauetudinaricB.  •  .  .  All  the  ecclesiastical  laws  of 
England  were  not  borrowed  from  Rome  ;  for  long  before  the 
canon  law  was  authorized  and  published  (which  was  after 
the  Norman  Conquest,  as  is  shown  before),  the  ancient  Kings 
of  England,  Edgar,  Athelstan,  Alfred,  Edward  the  Confes* 
sor,  and  others,  have,  with  the  advice  of  their  clergy  within 
the  realm,  made  divers  ordinances  for  the  government  of  the 
Church  of  England  ;  and  after  the  Conquest  divers  provincial 
synods  have  been  held,  and  several  Constitutions  have  been 
made  in  both  realms  of  England  and  Ireland,  all  which  are 
part  of  our  ecclesiastical  laws  at  this  day."  This  passage  was 
properly  commented  on  by  Mr.  Justice  Crampton,  (a)  as 
showing  that  what  the  ecclesiastical  law  in  England  is  must 
be  decided  by  our  own  writers  and  our  own  authorities,  and 
cannot  be  settled  by  reference  to  foreign  jurists. 

What  is  now  proposed  to  be  shown  is  this,  that  the  eccle- 
siastical law  of  England  never  did  recognize  a  marriage 
as  a  lawful  marriage  which  was  not  celebrated 
*by  a  priest.  A  marriage  consists  of  two  parts:  a  *615 
contract,  which  being  made,  the  marriage  was  perfect 
as  between  the  parties  themselves.  That  is  the  first  part. 
But  the  second  part  is  solemnization,  and  that  is  as  necessary 
as  the  contract ;  and  till  solemnization  the  law  never  gave 
effect  to  the  marriage  for  the  purpose  of  confemng  civil 
rights.  The  distinction  between  contracts  executory  and 
executed  is  admitted.  They  form  a  well-known  branch  of 
the  law  of  England,  and  the  executory  contracts  confer,  as 
do  marriage  contracts,  certain  rights  on  each  of  the  contract- 
ing parties,  but  they  are  altogether  wanting  in  many  of  those 
particulars  which  distinguish  a  complete  and  perfected  con- 
tract. 

When  the  contract  was  made  per  verba  de  proeaerUU  or  per 
verba  de  futuro  cum  svhsequente  Xsopvla^  no  valid  marriage 

(a)  Dix  Bep.  249. 
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could  be  slibsequently  contracted.  The  marriage  was  com- 
plete as  between  the  parties  themselves,  but  no  further; 
but  the  parties  obtained  no  civil  rights  till  the  church  had 
solemnized  the  contract. 

[Lord  Campbell.  —  The  contract  per  verba  de  prcBsenti  was 
indissoluble  of  itself ;  the  contract  per  verba  de  futuro  only 
became  indissoluble  after  a  cbpvla  ;  was  it  not  this  latter  that 
was  merely  an  executory  contract?] 

That  may  be  admitted  as  between  the  parties  themselves. 
Such  a  contract,  it  may  be  said,  would,  before  the  statute, 
have  prevented  a  subsequent  valid  marriage,  for  it  became, 
so,  far  as  they  were  concerned,  an  indissoluble  contract.  It 
therefore  makes  the  second  marriage  voidable,  but  not  void. 
But  for  many  purposes  both  contracts  are  merely  executory. 
The  only  right  which  the  marriage  per  verba  de  prcesenti  on 
the  one  hand,  or  the  executory  contract  executed  by  the 
copula  on  the  other,  gave,  was  this,  that  the  contract 
*  616  as  between  *  the  parties  was  complete,  but  that,  till  the 
solemnization,  the  marriage  was  not  a  perfect  valid 
marriage  for  any  other  purpose.  It  was  not  like  the  case  of 
a  clandestine  but  regular  marriage.  There  the  sentence  was 
not  quod  subiret  mixtrimonium  ;  but  such  was  the  sentence  in 
either  of  the  two  cases  already  supposed.  But  if  the  party 
remained  obstinate,  that  sentence  did  not  make  a  marriage. 
The  parties  could  not  cohabit ;  or  if  they  did  without  first 
obeying  the  sentence,  that  is,  marrying  m  the  face  of  the 
church,  the  issue  was  illegitimate.  But  where  a  party  had 
contracted  with  one  per  verba  de  prcesenti^  and  then  married 
another  in  the  face  of  the  church,  this  second  marriage  in  the 
face  of  the  church  was,  till  suit  and  sentence  on  the  first  con- 
tract, a  good  and  valid  marriage,  and  the  party  under  the  first 
had  no  civil  rights  whatever ;  and  if  one  of  the  two  parties  to 
this  second  marriage  died  before  any  sentence  pronounced, 
the  marriage  was  good  notwithstanding  the  previous  contract, 
and  the  issue  would  inherit.  When  the  statute  took  away 
from  the  Ecclesiastical  Courts  the  power  of  enforcing  the  per- 
formance of  a  precontract  by  a  marriage  in  fade  ecdesue^  it 
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did  not  do  any  thing  so  absurd  as  to  leave  the  party  at  liberty 
of  his  own  free  will  to  do  what  it  prevented  the  Courts 
from  doing ;  namely,  render  a  marriage  in  the  face  of  the 
church  void,  by  solemnizing  there  the  precontract. 

This  was  the  view  taken  of  the  subject  in  the  Ecclesiastical 
Court.  How  did  the  common  law  regard  such  a  marriage  ? 
it  never  regarded  it  as  a  marriage  till  solemnization,  but  only 
as  a  contract  for  breach  of  which  either  party  might  recover 
damages.  It  is  said  that  it  was  the  general  doctrine  of  the 
canon  law  that  a  marriage  might  be  good  without  the  pres- 
ence of  a  priest.  How  is  that  shown  ?  The  civil  law 
prevailed  *  in  countries  where  the  canon  law  was  re-  •  617 
ceived ;  and  the  popes,  by  decree  after  decree,  but  in 
vain,  required  religious  ceremonies  to  give  validity  to  the  mar- 
riage, until  the  decree  of  the  Council  of  Trent  was  passed ; 
and  when  that  was  passed,  the  countries  that  received 
that  decree  submitted.  In  France,  which  did  not  receive 
that  decree,  the  kings  issued  ordinances  to  a  similar  effect. 
What  was  the  case  with  England?  The  statutes  published 
by  the  Record  Commissioners,  of  the  Saxon  laws  in  the  year 
940,  show  (a)  that,  **  at  nuptials  there  shall  be  a  mass-priest 
by  law,  who  shall  by  God^s  blessing  bind  their  union  to  all 
prosperity."  In  1076,  (6)  ten  years  after  the  Conquest,  the 
canons  at  Winchester  were  declared,  by  Lanfranc,  in  these 
terms :  ^^  Further  it  is  ordained  that  no  man  do  give  his 
daughter  in  marriage  without  the  priest's  benediction.  Other 
marriage  shall  be  deemed  fornication."  In  1775  there  was 
another  canon :  (e)  **  Let  no  faithful  man  of  what  degree 
soever  marry  in  private,  but  in  public,  by  receiving  the 
priest's  benediction.  If  any  priest  be  discovered  to  have 
married  in  private,  let  him  be  suspended  from  his  office  for 
three  years."  In  1200,  (<2)  Archbishop  Walter,  in  lus  Con- 
stitutions, declared,  **'  Let  no  marrii^e  be  contracted  without 
banns  thrice  published  in  the  church,  nor  between  persons 
unknown.    Let  none  be  joined  in  marriage  but  publicly  in 

(a)  Pages  108, 109. 

'  (b)  Jobnst.  Ecc.  Law,  A.D.  1076,  §  6. 
(<;)  Johnst.  £oo.  Law,  A.D.  1175,  §  17. 
(d)  Johnst.  Ecc.  Law,  A.D.  1200,  §  11. 
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the  face  of  *the  church ;  otherwise  let  it  not  be  allowed  of, 
except  by  the  special  authority  of  the  bishop."  In  1160, 
Pope  Alexander  issued  edicts  in  which  marriages  without 

the  presence  of  a  priest  were  declared  good;  but 
*618   almost   immediately    *  afterwards  came    the    canons 

already  cited,  to  guard,  against  the  abuse  of  the  per- 
mission thus  given  by  the  pope.  But  from  what  follows  it 
is  clear  that  the  law  which  Admitted  the  canon  law  in  other 
countries,  as  part  of  the  law  of  the  land,  was  never  adopted 
in  England.  In  1258  the  attempt  was  made  to  introduce  the 
canon  law  of  marriage  recognized  by  the  popes,  against  the 
ecclesiastical  law  of  England  ;  and  the  answer  was  the  well- 
known  answer,  that  the  barons  would  not  consent  to  have 
the  laws  of  England  changed.  At  that  time,  before  whom 
would  the  question  of  the  validity  of  marriage  come  for  de- 
cision ?  It  would  come  before  those  Coiu^  which  had  issued 
those  canons  ;  before  that  very  Lanfranc  who  had  said  that  a 
private  marriage  would  be  only  fornication.  What  certificate 
would  the  bishop  have  returned  in  that  case  ?  It  must  have 
been  an  answer  conformable  to  these  Constitutions.  Glan- 
ville,  speaking  between  1154  and  1189,  states  that  the  inquiry 
of  bastardy  and  of  marriage  shall  be  before  the  bishop,  and 
that  the  law  was  not  that  which  was  established  in  1153. 
In  Beames's  edition  of  Glanville  (a)  it  is  said,  ^^  If  any  one 
claims  an  inheritance  in  the  character  of  heir,  and  the  other 
party  object  to  him  that  he  cannot  be  heir  because  he  was 
not  bom  in  lawful  wedlock,  then  indeed  the  plea  shall  cease 
in  the  king's  Court,  and  the  archbishop  or  the  bishop  of  the 
place  BhaU  be  commanded  to  inquire  concerning  such  mar- 
riage,  and  to  make  known  his  decision  either  to  the  king  or 
his  justices.'^     And  then  he  gives  the  writ.     So  that  it  was 

the  ancient  ecclesiastical  law  of  England,  founded  on 
*  619   the  common  law,  that  was  recognized  *  here  before  the 

promulgation  of  the  canon  law.  That  law  treated  mar- 
riage as  a  religious  solemnity,  without  which  marrii^e  could 
not  be  completed.  The  canon  law  as  such,  and  unmodified  by 
our  municipal  law,  never  was  the  law  of  England.    If  the 

(a)  Page  181. 
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religious  ceremony  was  a  mere  matter  of  order  and*form,  how 
could  that  have  affected  the  validity  of  the  marriage ;  how 
could  it  have  made  the  parties  guilty  of  fornication  ?  When 
did  it  become  matter  of  order  merely?  No  satisfactory 
answer  can  be  given  to  that  question. 

[Lord  Campbell.  —  It  is  difficult  to  suppose  that  the  ques- 
tion of  marriage  was  wholly  referred  to  the  bishop  in  the 
ancient  Saxon  times,  for  in  those  times  the  bishop  and  the 
earl  sat  together  in  the  county  court. 

The  Lobd  Chancellor.  —  We  do  not  know  for  what  pur- 
pose the  bishop  sat  there,  whether  for  any  special  purpose  or 
for  general  purposes.] 

In  Merlin  (a)  the  history  of  these  decrees  is  shown ;  and 
finally  the  Council  of  Trent  published  that  decree  which  re- 
quired not  the  presence  of  a  priest  merelj'',  but  that  of  the 
parish  priest.  But  though  the  ecclesiastical  law  as  to  the 
necessity  for  the  presence  of  a  priest  might  have  fallen  into 
frequent  desuetude  abroad,  it  did  not  fall  into  desuetude  in 
England.  The  Constitution  of  Archbishop  Reynolds  (6)  in 
1322  says,  "  Let  matrimony  be  celebrated  as  other  sacraments 
are,  with  reverence,  in  the  day-time,  and  in  the  face  of  the 
church,  without  laughter,  sport,  or  scoff.  Let  the  priest, 
while  the  marriage  is  contracting,  interrogate  the  people," 
&G.  This  assumes  the  necessity  of  the  presence  of  a  priest ; 
and  it  adds,  *^  Let  the  priests  often  forbid  such  as  are 
•  disposed  to  marry  to  plight  their  truth  anywhere  but  •  620 
in  some  notable  place,  before  priests." 

[Lord  Cottenham.  —  Does  it  not  add,  "or  public  per- 
sons^? "  ((?)] 

(a)  Repertoire,  tit.  Marriage,  sect.  ii.  §  1. 

(6)  Johnston's  £cc.  Law,  A.D.  1322,  §  7. 

(c)  Johnston  prints  the  Constitution  thus  :  **  before  [priests,  or]  pub- 
lic persons ; "  and  adds  this  note  :  <*  Priests  are  not  mentioned  by  Lynd- 
wood.  A  contract  in  prassenti  was  absolutely  obliging,  as  it  still  is,  if 
made  before  any  two  good  witnesses  ;  and  Lyndwood,  by  *  public  per- 
sons,' understands  any  two  such  wttneases  in  a  public  place." 
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Yes,  butUhat  was  as  to  the  espousals,  not  the  marriage. 

In  1343  is  a  Constitution  of  Archbishop  Stratford,  in  these 
terms :  (a)  ^^  The  lust  of  men  is  most  prone  to  what  is  forbid- 
den ;  therefore,  persons  too  near  akin,  or  who  cannot  dejure 
be  married  on  account  of  other  impediments,  yet  often  desire 
to  be  married  defacto^  that  under  colour  of  matrimony  they 
may  fulfil  their  unlawful  desires ; "  and  it  then  goes  on  to 
require  the  publication  of  batins  in  the  parish  where  the  par- 
ties are,  making  many  other  provisions  and  declaring  many 
penalties,  but  in  all  assuming  the  necessity  for  the  presence  of 
a  priest  at  the  marriage. 

In  Archbishop  Zouche's  Constitution,  in  1347,  it  is  said,  (5) 
^'  although  the  sacred  canons  forbid  clandestine  marriages ; '' 
and  it  then  goes  on  to  provide  that  chaplains  who  celebrate 
such  marriages,  that  is,  marriages  without  publication  of 
banns,  shall  be  punished.  In  this,  as  in  all  the  rest,  the 
necessity  for  the  presence  of  the  priest  is  assumed ;  and  the 
only  purpose  of  these  Constitutions  is  not  to  secure  his  pres- 
ence, for  his  absence  never  seems  to  have  been  thought  of,  but 
to  compel  him,  notwithstanding  any  wishes  of  the  parties,  duly 
to  observe  the  laws  of  the  church. 

These  Constitutions  show  that  that  law  which  had 
*  621  *  prevailed  never  had  fallen  into  desuetude,  and  that 
the  abuses  consisted  not  in  celebrating  marriages  with- 
out a  priest,  which  could  not  be  done  at  all,  but  in  the  assump- 
tion of  that  character  by  those  who  had  no  right  to  assume  it, 
or  in  the  neglect  of  the  due  observances  of  the  church.  Why 
should  parties  have  gone  away  from  their  own  parishes,  why 
have  got  men  to  assume  the  habits  of  priests  who  were  not 
priests,  if  the  marriage  would  have  been  perfectly  valid  by  a 
simple  contract  per  verba  de  prcesenti^  in  the  presence  of  any 
ordinary  witnesses? 

[Lord  Campbell. — Without  the  presence  of  a  priest,  they 
would  have  subjected  themselves  to  ecclesiastical  censures ; 
what  they  did  might  be  to  avoid  that  danger.] 

(a)  Johnst.  Eoc.  Law,  A.D.  1848,  §  11. 
(6)  Johnst.  Ego.  Law,  A.D.  1347,  §  7. 
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That  alone  "will  not  explain  the  matter.  Suppose  a  mar- 
riage by  contract  to  be  good  and  perfect  in  itself,  any  subse- 
quent marriage  would  be  null  and  void,  and  in  case  of  desertion 
the  wife  would  be  entitled  to  sue  for  restitution  of  conjugal 
rights ;  and  the  judgment,  founding  itself  on  the  marriage, 
would  be  to  grant  the  prayer  of  the  suit.  But  if  celebration 
by  religious  rites  is  necessary,  these  consequences  would  not 
follow  a  marriage  by  mere  contract ;  and  in  the  event  of  a  sec- 
ond marriage  in  the  face  of  the  church,  and  then  of  a  suit  for 
the  performance  of  the  first  marriage,  the  judgment  would  be 
that  the  second  marriage  was  bad.  But  no  instance  can  be 
produced  in  which  such  a  judgment  has  been  given ;  on  the 
contrary,  where  the  contract  has  been  made  not  in  the  face  of 
the  church,  the  judgment  has  been  that  the  party  svhiret  mat-- 
rimonium^  which  would  have  been  absurd  had  the  matrimanium 
been  already  complete.  What  has  been  the  practice  of  the  law 
on  this  point  ?  In  Babington  v.  Bahington  there  was  a  valid 
Scotch  marriage,  and  the  subsequent  marriage  was  therefore 
void. 

[Lord  Brougham.  —  But  if  that  case  had  *  depended    *  622 
on  the  lex  lociy  the  marriage  ought  to  have  been  pleaded 
as  valid  on  account  of  the  law  of  Scotland,  not  as  valid  in  %e. 
The  Scotch  law  was  distinctly  pleaded  in  DalrympU  v.  Dal- 
rymple^  and  the  issue  was  raised  on  that  plea.] 

By  the  paper  here  given  (see  ante  610),  it  appears  that  the 
woman  there  did  plead  a  marriage  in  Scotland,  valid  by  the 
laws  of  Scotland.  It  was  for  that  very  reason  that  the  sentence 
could  not  decree  it  to  be  a  good  marriage  in  facie  ecclesice^  for 
that  could  only  be  said  by  our  Ecclesiastical  Courts  of  the 
Church  of  England.  The  word  *'  solemnized  "  was  left  in,  be- 
cause it  had  been  solemnized  in  the  face  of  a  church,  according 
to  the  law  of  the  country  where  that  church  was  the  estab- 
lished church.  This  illustrates,  in  the  strongest  degree,  the 
difference  between  an  irregular  marriage  and  a  contract  which 
did  not  amount  to  a  marriage.    In  Fitzmaurice^B  Case^  (a)  the 

(a)  MS.  case  before  the  delegates,  14  March,  1732 ;  1  Lee  Rep.  by 
Phill.  28,  n. ;  cited  by  Lord  Stowell,  2  Hagg.  Cons.  Rep.  69,  100. 
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sentence  declared  that  the  marriage  was  good  and  valid.  It 
declared  that  the  parties  had,  by  fit  and  proper  words  de  pros' 
Mentis  entered  into  and  solemnized  and  consummated  a  mar- 
riage, so  far  as  the  contract  was  concerned.  In  all  the  eases, 
the  sentences  are  that  the  matrimonial  contract  is  perfect  as 
a  mere  contract  between  the  parties ;  bat  then  they  direct  sol- 
emnization, which  shows  that  without  that  ceremony  the  mar- 
rii^e  is  not  perfect  and  complete  for  all  purposes.  In  Baxter 
y.  Buckley  (a)  the  marrii^e  took  place  in  a  regular  manner, 
except  that  the  person  who  celebrated  it  was  an  innkeeper. 
The  decree  was  not  that  the  marriage  was  a  perfect  marriage, 

but  that  Buckley  should  be  enjoined  to  solemnize  the 
*  628    marriage  within  sixty  days  after  monition.     In  *  the 

Clerk's  Instructor  in  the  Ecclesiastical  Courts,  (i)  is 
the  form  of  an  order  on  a  marriage  of  that  sort.  It  is  to  this 
effect :  Where  there  is  a  certificate  of  the  party's  disobedience, 
then  an  excommunicato  capiendo  shall  issue,  which  shall  be 
directed  to  the  sheriGP,  who  shall  take  the  party  and  keep  him 
in  prison  till  obedience  done  ;  and  when  the  church  and  the 
party  suing  are  both  satisfied,  then  is  the  officer  to  certify  to 
the  bishop  that  obedience  has  been  done  by  the  contracting 
spousals  of  matrimony ;  and  the  prayer  of  a  suit  in  such  a 
case  is  that  the  defendant  may  be  decreed  to  complete  and 
perfect  the  contract  of  marriage,  under  penalty  of  excom- 
munication. Swinburne  (<?)  shows  that  that  was  all  the 
Ecclesiastical  Courts  could  do.  So  that  wherever  there  has 
been  no  interposition  of  a  priest,  the  sentence  is  to  solemnize 
the  marriage ;  but  if  the  marriage  has  taken  place  before  a 
priest,  then  the  sentence  is  to  perform  its  duties.  The  single 
decision,  properly  so  called,  that  a  contract  per  verba  de  prce-- 
senti  is  ipaum  matrimonium^  is  that  of  Bunting  v.  Leping^ 
well,  (d)  Both  the  reports  of  Lord  Coke  and  of  Moor  must 
be  looked  at ;  for  the  arguments  are  in  one,  and  the  judgment 
in  the  other.  In  Moor  the  facts  are  thus  stated :  ^^  Bunting 
contracted  himself  to  one  Agnes  Adingsel,  and  then  Agnes 
was  married  to  one  Twyne  and  cohabited  with  him,  and  after- 
Co)  1  Lee  Rep.  by  Fhill.  42.  (6)  Page  818. 
(c)  Page  281.                                         (d)  4  Rep.  28;  Moor,  169. 
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wards  Bnntmg  sued  the  said  Agnes  in  the  Court  of  Audience 
and  proved  the  contract ;  and  for  that  the  said  Agnes  could 
not  show  cause  to  the  contrary^  the  sentence  was  pronounced 
that  she  shall  espouse  the  said  Bunting  and  cohabit  with  him, 
which  she  did.  They  had  issue  one  Charles  Bunting,  and 
the  father  devised,  Ac.  The  question  was  whether 
*  Charles,  their  issue,  was  heir  to  Bunting  ;  and  the  *  624 
point  in  the  King's  Bench  was  this,  whether  the 
espousals  between  Bunting  and  Agnes  were  lawful  (loyals), 
.without  divorce  between  Twyne  and  Agnes,  and  without 
requiring  Twyne  to  answer  whether  he  had  any  thing  to  say 
why  Bunting  and  Agnes  should  not  be  married."  And  then 
follow  all  the  arguments,  both  as  to  the  previous  contract  and 
as  to  the  faith  which  ought  to  be  given  to  the  judgment  of 
the  Ecclesiastical  Court;  and  finally  it  was  adjudged  that 
Charles,  the  issue  of  Bunting  and  Agnes,  was  legitimate.  If 
the  first  marriage  there  made  a  good  marriage,  the  second 
was  actually  niQl  and  void.  The  solemnization  ordered  by 
the  Court  was  therefore  needless  and  good  for  nothing ;  yet 
the  whole  of  the  argument  went  on  the  sentence  of  the 
Ecclesiastical  Courts.  What  was  the  reason  of  this  judg- 
ment? It  was  not  given  thus  because  the  contract  was  a 
marriage  in  itself,  but  that  it  was  made  a  marriage  by  solem- 
nization, and  there  was  the  sentence  of  a  competent  Court, 
in  a  matter  over  which  it  had  jurisdiction.  The  civil  lawyer 
who  argued  the  case  there  expressly  declared  that  a  pre- 
contract did  not  make  a  subsequent  marriage  void  ipnofacto^ 
but  was  only  good  cause  to  avoid  such  a  marriage,  and  that  it 
was  needless  to  summon  Twyne  in  the  suit  against  Agnes, 
because  the  first  contract  had  disabled  her  from  making  a 
contract  with  or  espousing  any  other  man,  and  that  vbi  nulhtj% 
habitus  ibi  nulla  privatio ;  and  finally,  because  the  Ecclesi- 
astical Court,  having  jurisdiction  in  the  matter,  must  be  pre- 
sumed to  have  exercised  the  jurisdiction  properly.  The 
decision  was  not  that  no  sentence  was  necessary,  but  that 
being  the  sentence  of  a  Court  of  competent  jurisdic- 
tion, it  was  good.  This  case  therefore  proves,  first,  that 
the  contract  did  not  make  the  marriage ;  sec- 
ondly, *that  the  solemnization  was  necessary;   and    *625 
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thirdly,  that  the  solemnization  could  not  be  had  but 
upon  the  sentence  of  a  Judge.  When,  therefore,  this  case 
comes  to  be  properly  considered,  it  is  an  authority  against 
the  Crown  in  the  present  argument.  In  Paine* s  C<ue^  (a) 
^^  Serjeant  Windham  sai^,  that  if  a  man  contracts  with  a 
woman  to  marry  her,  and  afterwards  he  marries  himself  to 
another  woman,  and  the  first  woman  sues  him  in  the  spiritual 
Court,  and  by  sentence  there  the  marriage  is  adjudged  null, 
that  the  man  and  the  first  woman  are  thereby  baron  and 
feme ;  and  this,  he  said.  Not,  Attorney-General,  had  held  in 
Mr.  Harrison's  reading  in  Lincoln's  Inn  ;  for  that,  by  this  sen- 
tence, the  man  and  the  first  woman  were  complete  man  and 
wife,  without  further  ceremony ;  but  Twisdbn,  J.,  denied  it, 
and  said  that  the  marriage  ciQremony  must  be  solemnized 
before  they  could  be  completely  baron  and  feme."  Is  not 
this  a  decisive  authority?  The  declaration  of  Serjeant 
Windham,  founded,  as  he  says,  on  Attorney-General  Noy's 
holding  in  a  reading  at  Lincoln's  Inn,  is  precise,  but  the  con- 
tradiction from  the  Bench  is  clear  and  positive  ;  and  that  con- 
tradiction is  in  accordance  with  all  the  authorities.  On  the 
whole,  it  is  clear  that  the  first  contract  was  not  a  marriage, 
but  was  a  contract  which  prevented  another  marriage,  but 
which  itself  still  required  to  be  perfected  by  solemnization 
before  it  became  a  perfect  marriage.  And  Lord  Hale's  opin- 
ion is  to  the  same  effect.  (V)  Nothing  can  be  more  distinct 
than  this  declaration  of  Lord  Hale's  opinion,  and  the  ques- 
tion of  marriage  is  here  considered  with  reference  to  one  of 
its  most  important  consequences.  That  opinion  is  sup- 
•  626  ported  by  judicial  *  authority.  Morton  v.  Fenn  (<?)  can- 
not be  relied  on  for  the  expression  of  Lord  Mansfield's 
opinion ;  for  it  is  admitted  on  the  other  side  that  the  report 
is  erroneous  as  to  the  application  of  the  rule  of  turpU  c^fi- 
tractu%. 

[Lord  Campbell. —  If  a  man  was  to  say  to  a  woman,  I 
wUl  marry  you  in  six  weeks  if  you  will  sleep  with  me  to- 

(a)  1  Siderf.  13. 

(6)  1  Co.  Lit.  83  a,  n.  10;  see  ante^  p.  597. 

(c)  3  Doug.  (Boscoe'8  ed.)  211. 
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night ;  that  would  not  be  a  marriage  by  the  law  of  Scot- 
land. 

LoBD  Brougham.  —  I  never  heard  that  such  a  promise 
could  have  effect  in  Scotland  as  a  marriage.  A  marriage  is 
constituted  per  verba  de  fvturo^  followed  by  a  copula ;  for 
that,  as  it  is  said,  by  relation  backwards  purifies  the  condition ; 
but  not,  as  in  the  case  supposed,  where  the  copula  is  the  con- 
dition of  the  promise.] 

If  so,  then  the  case  of  Morton  v.  Fenn  may  be  wholly  dis- 
missed from  consideration  here  ;  for  the  contract  which  Lord 
Mansfield  is  supposed  to  have  said  would  be  a  marriage  is 
now  stated  by  your  Lordships  to  have  no  such  effect,  even  in 
the  law  of  Scotland.  The  report  of  Lord  Mansfield's  obser- 
vations must  therefore  be  taken  to  be  wholly  erroneous. 

Perkins  (a)  shows,  in  the  fullest  manner,  the  difference 
between  a  marriage  and  a  contract  which  does  not  constitute 
a  marriage  :  ^^  If  a  woman  take  a  husband,  and,  leaving  the 
same  husband,  she  marrieth  another  husband  who  is  seised  of 
land  in  fee,  and  the  second  husband  die,  she  shall  not  have 
dower  of  his  land  causa  patet  But  if  A.  make  a  contract  of 
marriage  with  C.  D.,  and  before  the  marriage  solemnized 
between  them  she  marrieth  with  J.  K.,  who  is  seised  of  land 
in  fee,  Ac,  and  J.  K.  die,  she  shall  have  dower  as  wife 
of  J.  K.  if  the  marriage  be  not  avoided,  •  for  it  was  *  627 
but  voidable.  And  if  a  man  seised  of  land  in  fee 
make  a  contract  of  matrimony  with  J.  S.,  and  he  die  before 
the  marriage  solemnized  between  them,  she  shall  not  have 
dower,, for  she  never  was  his  wife."  Then  comes  the  passage 
already  referred  to  on  the  other  side,  about  the  marriage  in  a 
chamber,  and  the  statement  that  ''  the  law  is  contrary  at  this 
day."  No  doubt  the  law  had  been  altered,  but  only  to  a 
certain  extent :  the  necessity  of  the  marriage  in  the  church 
had  been  dispensed  with,  but  the  presence  of  a  priest  re- 
mained, as  it  always  had  been,  necessary.  And  in  another 
passage  in  Perkins  (5)  it  is  said,  ^*  And  if  a  contract  of  mar- 

(a)  Tit.  Dower,  805,  and  two  following  sects.,  p.  135. 

(b)  Tit.  Feoffment,  p.  87,  §§  194,  195. 
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liage  be  between  a  man  and  a  woman,  yet  one  of  them  maj 
enfeoff  the  other,  for  yet  they  are  not  one  person  in  law, 
insomuch  as,  if  the  woman  die  before  the  marriage  solemnized 
between  them,  the  man  unto  whom  she  was  contracted  shall 
not  have  the  goods  of  the  wife  as  her  husband,  but  the  wife 
thereof  may  make  a  will  without  the  agreement  of  him  unto 
whom  she  was  contracted."  That  shows  that  till  the  sol- 
emnization they  are  not  man  and  wife.  ^^  But  after  the  mar- 
riage  celebrated  between  a  man  and  a  wonlan  the  man  cannot 
enfeoff  his  wife,  for  then  they  are  as  one  person  in  law." 
This  is  decisive.  Thus  we  have  the  concurrent  declaration 
of  the  common  and  ecclesiastical  lawyers  that  the  contract 
did  not  make  the  marriage,  but  left  the  man  free ;  and  by 
leaving  him  free,  enabled  him  to  make  that  disposition  of  bis 
property  to  the  woman  which  it  is  clear  he  could  not  make  if 
in  law  she  had  been  his  wife.  The  law,  as  laid  down  by  Lord 
Coke,  shows  the  difference  between  the  wife  def<kcto  and  the 

wife  dejure.  He  says,  (a)  "  If  a  marriage  de  facto  be 
*628   •voidable  by  divorce,  in  respect  of  consanguinity, 

afiSnity,  precontract,  or  such  like,  whereby  the  mar- 
riage might  have  been  dissolved  and  the  parties  freed'  a 
vinculo  matrimonii^  yet  if  the  husband  die  before  any  divorce, 
then,  for  that  it  cannot  now  be  avoided,  this  wife  de  facto 
shall  be  endowed ,  for  this  is  legitimum  matrimonium  (as  in 
the  other  cases  where  the  wife  is  infra  annos  nubilei)  quoad 
dotem.  ...  But  if  they  were  divorced  a  vincuio  matrimonii 
in  the  life  of  her  husband,  she  loseth  her  dower :  otherwise  it 
is  if  they  were  divorced  causa  adulteriiJ^  Here  is  a  clear  dis- 
tinction taken  between  the  wife  de  facto  and  de  Jure;  and 
the  distinction  is  still  further  enforced  by  the  fact  stated  in 
the  same  place,  that  ^^  a  wife  de  facto  shall  not  have  an  appeal 
of  the  death  of  her  husband,  but  only  a  wife  de  jureP  In 
what  arose  this  distinction  but  in  the  performance  or  absence 
of  a  religious  ceremony  ?  Lord  Cokb*8  authority,  therefore, 
may  be  cited  to  show  that  in  his  opinion  the  contract  did  not 
make  the  marriage.    And  RoUe's  Abridgment,  Qi)  and  the 

(a)  1  Co.  lit.  as  a^  b.  34. 

(6)  Tit.  Bar.  &  Fem.  A.,  pp.  340,  341. 
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Epitome  of  Sheppard,  (a)  who  wrote  in  the  time  of  the 
Commonwealth,  are  to  the  same  effect.  In  Sheppard  it  is 
expressly  said,  ^^  They  were  by  the  laws  formerly  to  be  mar- 
ried by  a  minister  before  witnesses,  according  to  the  sub- 
stance of  the  Common-prayer.  But  now  by  the  new  Act  the 
law  is  altered  herein,  and  marriages  are  to  be  made  up  by 
the  justices  of  the  peace,  and  not  by  the  ministers."  The 
Epitome  was  dedicated  to  Oliyer  Cromwell,  and  this  declara* 
tion  of  the  old  law  is  therefore  yery  important.  In  Haydon 
y.  Qauld^  (()  the  right  of  the  husband  to  the  administration 
of  the  wife's  estate  came  into  question.  It  was  not  a 
question  of  *  contempt  of  the  Ecclesiastical  Court,  *629 
but  of  the  right  of  the  man  who  claimed  to  be  hus- 
band, and  that  of  the  heirs.  The  man  was  held  not  to  be  the 
husband,  because  no  priest  had  been  present  at  the  marriage, 
and  the  heirs  had  the  administration. 

[Lord  Campbell.  —  Was  it  held  in  Saydon  y.  Q-ould  that 
the  marriage  was  ydd  for  all  purposes  ?] 

It  was  not  quite  said  so. 

[Lord  Campbell.  —  But  was  it  not  said  that  though,  as  to 
the  man,  the  marriage  gave  him  no  rights  as  to  the  adminis- 
tration, stiU  that  the  children  were  legitimate  ?] 

It  is  said  so. 

[Lord  Campbell.  —  The  legitimacy  of  the  children  is  the 
test  of  marriage.  They  could  not  be  legitimate  if  they  were 
not  bom  in  wedlock;  and  the  refusal  of  the  right  to  the 
man  may  be  accounted  for  on  the  g^round  of  the  Ecclesias- 
tical Court  refusing  its  assistance  to  a  man  who  had  disre- 
garded the  ecclesiastical  law.} 

The  assertion  that  the  children  were  legitimate  appears, 
howeyer,  to  haye  been  made  by  the  counsel,  not  by  the 
Court.    But  assuming  it  to  be  otherwise,  that  is  not  a  dis* 

(a)  Tit.  Mar.,  o.  109,  p.  720.  (5)  1  Salk.  119. 

[686] 


*629  GASES  IN  THB  HOUSE  OF  LORDS. 

tinct  decision.  Swinburne  on  that  point  says :  (a)  *^  Other 
effects  there  be  of  spousals,  whereof  some  respect  the  issue  or 
children  begotten  before  celebration  of  the  marriage  between 
those  who  have  contiucted  spousals.  Concerning  their  issue, 
true  it  is  that  by  the  canon  law  the  same  is  lawful,  but  by 
the  law  of  this  realm  their  issue  is  not  lawful,  though  the 
father  and  mother  should  afterwards  celebrate  marriage  in 
the  face  of  the  church."  He  then  refers  to  the  law  of  the 
ancient  world,  as  shown  in  the  case  of  Jacob  and  his  hand- 
maids, and  proceeds  thus :  ^^  But  it  is  otherwise  by  the  laws 

of  this  realm ;  for  as  the  issue  is  not  legitimated  by 
*  630    the  subsequent  marriage,  no  more  can  he  *  inherit  his 

father's  land;  and  as  he  cannot  inherit,  no  more  is 
she  to  have  any  dower  of  the  same  land..  For  whereas  by  the 
laws  of  this  realm  a  married  wife  is  to  have  the  third  part  of 
her  husband's  lands  holden  in  fee-simple  or  fee-tail,  either 
general  or  special,  for  her  dower,  after  her  husband's  death, 
during  her  life  ;  yet  a  woman  having  contracted  matrimony, 
if  the  man  to  whom  she  was  betrothed  die  before  the  celebra- 
tion of  the  marriage,  she  cannot  have  any  dower  of  his  lands, 
because  as  yet  she  is  not  his  lawful  wife.  Indeed  it  was 
sometimes  held  for  law  within  this  realm  of  England,  that  if 
a  man  affianced  to  a  woman  did  carnally  know  her,  and  then 
make  a  feoffment  to  the  same  woman  of  a  piece  of  land  and 
give  her  seisin  thereof,  and  after  that  marry  her  in  the  face 
of  the  church,  the  feoffment  was  void  as  being  made  unto  his 
own  wife,  to  whom  he  had  given  his  faith  and  whom  he  had 
carnally  known,  he  and  she  being  one  person  in  law.  Which 
thing  is  also  agreeable  to  the  civil  law  and  to  the  canon  law 
also,  whereby  the  donations  which  are  forbidden  between  the 
husband  and  wife  are  interpreted  likewise  to  be  forbidden  be- 
tween them  who  have  contracted  espousals  de  prcesenti^  or 
who,  having  contracted  espousals  defuturo^  do  afterwards  lie 
together,  whereby  these  espousals  are  reputed  matrimony. 
But  afterwards  the  temporal  lawyers  of  this  realm  were  of 
another  opinion  than  they  were  in  former  times :  and  whereas 
long  ago  they  did  seem  to  hold  that  the  feoffinent  was  not 

(a)  Page  233,  §  17,  par.  2S. 
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good  as  being  made  to  his  own  wife,  now  they  do  hold  that 
it  is  good  as  being  made  not  unto  his  own  wife,  but  unto 
a  single  woman,  and  another  person  in  law.  But  a  single 
woman  cannot  have  any  dower  as  aforesaid,  and  therefore  a 
woman  contracted  only  to  a  man  cannot  haye  any 
dower  of  his  lands."  •Such  is  Swinburne's  state-  *681 
ment.  If  he  is  to  be  taken  as  an  authority,  —  and  he 
has  been  appealed  to  as  such  on  the  other  side,  —  his  state- 
ment is  decisive  of  the  question.  Here  is  no  general  vague 
and  doubtful  expression  of  opinion  or  statement  of  facts. 
The  old  law  is  stated,  and  the  changed  opinions  of  the 
lawyers,  the  "  temporal  lawyers,"  of  Swinburne's  time.  The 
circumstances,  and  the  doctrine  upon  them,  are  both  set 
forth  with  the  utmost  particularity;  and  there  can  be  no 
doubt  that  if  at  first  the  lawyers  of  England  yielded  to  the 
foreign  priests  on  this  point,  they  soon  emancipated  them- 
selves from  this  foreign  authority,  and  asserted  that  of  the 
English  law,  which  they  thus  rendered  consistent  in  all  its 
parts.  So  that  all  the  authorities  show  that  ^hough  the  con- 
tract, as  between  the  parties  themselves,  binds  them  to  this 
extent  that  they  cannot  resile  from  it,  yet  it  gives  no  rights 
to  the  parties  till  the  contract  has  been  solemnized  with  re- 
ligious ceremonies.  Comyn  (a)  and  Bacon  (6)  have  adopted 
these  ancient  authorities,  and  there  is  nothing  in  the  law  of 
this  country  which  has  rendered  these  authorities  unavailable. 
A  contract  of  this  kind  cannot  be  considered  a  marriage  ; 
when  it  will  not  prevent  a  man  from  disposing  of  his  prop- 
erty, it  will  not  entitle  the  woman  to  dower,  nor  to  the 
administration  of  his  estate.  A  decree  for  enforcing  such  a 
contract  does  not  say  that  that  is.  a  good  mamage,  and  that 
the  other  is  a  bad  marriage,  but  that  the  contract  is  a  good 
contract,  and  that  it  shall'  be  completed  by  such  a  ceremony 
as  will  alone  give  effect  to -it  as  a  marriage. 

Turning  from  this  view  of  the  subject,  it  is  proper  to  see 
what  has  been  the  practice  in  this  country  regarding 
marriages:  and  here  the  matter  of  the  Fleet  *mar-    *682 
riages  requires  consideration.    If  marriages  per  verba 

(a)  Dig.  tit.  Bar.  &  Fern.  (6)  Abr.  tit.  Marriage-Dower. 
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de  prceaenti  could  have  been  had  iu  England  without  any  re* 
ligious  ceremony,  why  should  there  have  been  the  Fleet  mar- 
riages and  the  Scotch  elopements? 

[Lord  Campbell. —  There  were  Fleet  marriages,  but  not 

« 

Scotch  elopements,  before  the  English  Marriage  Act.] 

But  there  have  always  been  Scotch  elopements.  And 
with  regard  to  Fleet  marriages,  all  the  facts  proved  upon  the 
public  inquiry,  and  even  all  the  works  of  fiction  and  the  plays 
which  represented  such  events,  described  a  person  officiating 
as  a  parson  and  falsely  assuming  that  character,  as  a  neces- 
sary  personage  to  every  marriage  there  cdebrated.  All  this 
would  have  been  unnecessary  had  it  not  been  the  universally 
recognized  law  that  the  presence  of  a  priest  was  necessary  to 
the  celebration  of  the  marriage.  It  is  impossible  to  explain 
away  this  fact.  The  Statute  of  Geo.  2  did  no  more  than  the 
canons,  which  have  been  referred  to,  did.  They  assumed  the 
presence  of  a  priest,  but  required  that  he  should  be  a  duly 
authorized  priest  who  should  perform  the  ceremony  in  a  par- 
ticular form,  with  particular  observances  preceding  the  cere- 
mony. The  evils  to  be  remedied  were  those  which  were 
compatible  with  the  existence  of  the  priest  and  his  presence 
at  the  ceremony,  and  the  remedy  itself  assumed  his  exist- 
ence, but  put  his  interference  under  certain  regulations 
which  should  prevent  the  simulation  of  the  priest's  author- 
ity ;  and  it  added  the  pain  of  nullity  as  a  punishment  for  dis- 
obedience. 

Where  was  the  necessity  for  those  statutes  which  were 
passed  to  prevent  the  celebration  of  marriages  by  Romanist 
priests,  if  the  parties,' without  any  ceremony  or  any  priests, 

could  contract  marriage  in  a  valid  form  ?    Then  what 
*  638    has  the  legislature  done  since  the  *  ca^e  of  DcUrymple 

V.  DcUrymple?  The  statutes  passed  since  that  case 
have  been  passed  to  remove  doubts  as  to  whether  the  colo* 
nists  carried  with  them  aU  the  laws  of  England,  or  only  such 
as  were  suited  to  the  condition  of  the  colony.  That  is  the 
explanation  to  be  given  of  the  Newfoundland  cases ;  and  if 
the  law  in  England  had  left  the  question  of  marriage  in  Eng- 
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land  as  loose  as  the  argument  on  the  other  side  supposes^ 
could  it  have  been  doubtful  whether  such  a  law  could  have 
been  applied  to  the  condition  of  Newfoundland  ?  Then  as  to 
the  Indian  marriages.  It  is  clear  that  these  marriages  had 
been  good  and  yalid,  and  eyen  regular,  according  to  the  law 
of  Scotland,  but  they  were  not  regular  according  to  the  law 
of  England ;  and  as  the  people  who  went  to  India  carried 
with  them  the  law  of  England,  it  was  necessary  to  make  mar- 
riages contracted  in  India,  but  contracted  according  to  the 
customs  of  the  law  of  Scotland,  good  and  valid  by  the  law  of 
England.  The  law  was  not  a  declaratory  law,  it  was  an 
enacting  law ;  it  said  that  those  marri^es  shall  be,  and  shall 
be  adjudged  to  be,  good.  This  Act  would  certainly  have 
been  wholly  unnecessary,  had  the  law  in  England  been  such 
as  the  other  side  maintains.  Dalrywple  v.  Dalrymple  was 
not  recognized  in  1817,  as  affecting  marriages  under  the  Eng** 
lish  law :  the  regulations  made  with  regard  to  marriages  in 
our  colonies  prove  this  to  be  the  fact.  In  Surge's  Treatise 
on  Foreign  and  Colonial  Law,  (a)  it  will  be  found  that  regu- 
lations have  been  specifically  established  in  all  the  colonies, 
and  precisely  on  the  ground  that  the  law  of  England  was  not 
such  as  the  case  of  Dalrymple  v.  Dalrymple  supposes  it  to 
have  been. 

Now  what  is  the  state  of  the  case  as  to  the  marriages 
*  of  Jews  and  Quakers  ?  It  is  said  on  the  other  side  *  684 
that  the  contract,  the  consent  itself,  makes  the  mar- 
riage ;  but  in  lAndo  v.  BelUdrio  (V)  the  consent  was  as  plainly 
given  as  it  could  be ;  but  a  part  of  the  Jewish  law  was  left 
unobserved  in  that  case,  and  the  contract  was  therefore  held 
to  be  bad.  That  case  is  a  strong  authority  to  show  that 
more  than  mere  consent  between  the  parties  —  namely,  the 
proper  performance  of  a  religious  ceremony  —  is  necessary  to 
constitute  a  marriage  valid  by  the  law  of  England.  Then 
take  the  case  of  the  Quakers.  Their  marriages  have  been 
repeatedly  acknowledged ;  but  so  far  is  it  from  being  clear 
that  their  marriages  were  always  good,  that  they  were,  with 

(a)  Vol.  1,  pp.  144-156,  et  itq, 

lb)  I  Hagg.  Cons.  Bep.  216,  aad  App.  7. 
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the  Jews,  excepted  from  the  first  Marriage  Act,  and  in  1885  it 
was  thought  necessaiy  to  protect  them  by  a  distinct  legislative 
declaration ;  but  even  then  the  provisions  of  the  statute  were 
confined  to  the  case  of  two  parties,  both  of  them  being 
Quakers.  So  careful  was  the  legislature  to  guard  against 
extending  a  particular  privilege  in  derogation  of  the  general 
law. 

The  principles  which  explain  the  cases  on  the  other  side 
are,  therefore,  easily  to  be  understood.  In  the  first  place, 
the  cases  relied  on  by  the  other  side  are  those  in  which  the 
validity  of  the  marriage  did  not  come  directly  in  question. 
Some  are  cases  of  actions  for  trespass  on  land  in  the  posses- 
sion of  the  wife,  but  in  all  of  them  the  possession  was  suffi- 
diently  proved  to  establish  the  right  of  the  party  against  a 
wrong-doer.  Another  class  of  cases  is  of  this  sort :  the  relig- 
ious ceremony  was  held  to  be  necessary,  but  two  other  prin- 
ciples were  introduced:  the  first  of  which  was  that  the 
supposed  marriage  took  place  in  a  chapel,  by  which  it 
appe£ired  to  have  been  performed  by  a  person  in 
*  635  *  holy  orders  ;  the  marriage,  therefore,  was  not  invali- 
dated. Hawke  v.  Corri^  (a)  decided  by  Lord  Stowell, 
is  a  case  of  this  sort.  Another  principle  was,  that  if  the  party 
went  to  a  minister  of  another  sect,  and  represented  himself 
as  belonging  to  that  sect,  and  his  representation  was  believed 
by  the  woman  becoming  his  wife  to  be  so,  a  marriage  con- 
tracted under  such  circumstances  was  held  to  be  good,  for  the 
proceeding  would  otherwise  be  a  fraud.  Swift  v.  Stvift  (6) 
is  a  case  of  this  sort.  There  is  nothing  which  does  not  fall 
within,  or  cannot  be  clearly  explained  by,  the  principle  above 
stated,  except  the  case  of  Collins  y,  Je%9on(e)  and  Wigmore^s 
CoBe^  (d)  and  these  were  cases  of  prohibition.  The  doctrine 
stated  in  these  cases  was  extrajudicial ;  it  was  not  required 
for  any  purpose  of  either  of  them.  In  addition  to  which,  it 
may  be  observed  that  the  doctrine  supposed  to  be  laid  down 
in  Collins  v.  Jeason  ia  differently  stated  in  the  two  reports ; 
and  it  is,  besides,  inconsistent  with  what  had  up  to  that  time 

(a)  2  Hagg.  Cons.  R.  280.  (ft)  8  Enapp,  257,  803. 

(c)  6  Mod.  155;  2  Salk.  487.  (d)  2  Salk.  488. 
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been  considered  to  be  the  law.  The  only  remaining  case  is 
that  of  Balrymple  v.  Dalrymple^  (a)  and  the  first  observation 
on  that  case  is  that  it  does  not  apply  to  the  point,  for  the 
point  there  was  the  validity  of  a  Scotch  marriage ;  nor  was 
the  dictum  used  material  to  the  case.  The  question  was  solely 
one  of  a  Scotch  marriage,  —  whether  the  canon  law  bad  been 
received  in  Scotland,  what  the  canon  law  was,  and  how  its 
rules  affected  the  particular  circumstances  of  that  case.  Not 
one  of  the  authorities  on  which  this  case  must  be  decided 
could  have  any  bearing  whatever  upon  that.  Both  sides  here 
agree  as  to  what  is  the  canon  law  ;  but  the  question  is 
whether  that  *  law  has  been  introduced  into  England.  *  686 
On  the  part  of  the  defendant  in  error,  it  is  denied  that 
the  canon  law  was  ever  received  as  the  settled  law  of  Eng- 
land.  * 

On  the  question  of  a  Presbyterian  minister  being  sufiScient 
to  celebrate  a  marriage,  little  need  now  be  said  ;  that  ques- 
tion seems  to  lie  in  a  very  small  compass.  The  House  has 
now  to  consider  what  is  the  meaning,  in  the  English  law,  of 
"  Preshyterum  BocrU  ordinihuB  constitutum.^^  Where  is  that 
term  to  be  construed  ?  In  the  English  Courts,  in  the  Bish- 
ops' Courts.  But  to  decide  it  in  the  sense  now  sought  to  be 
given  to  it,  the  House  must  call  on  the  bishop  to  decide  that 
sacris  ordinibtis  constitvtunij  in  the  sense  in  which  it  is  ex- 
plained by  the  laws  of  his  church,  does  not  necessarily  mean 
episcopal  ordination.  The  bishop  cannot  do  so ;  the  Act  of 
Uniformity  has  settled  that  point.  The  establishment  of 
Presbyterian  discipline  in  Scotland  cannot  affect  the  sense 
of  the  term  when  the  question  of  its  sufficiency  is  to  be 
decided  in  England,  and  by  an  English  bishop,  acting  under 
the  authority  and  administering  the  provisions  of  the  English 
law. 

Mr.  Kindersletfy  on  the  same  side.  —  The  case,  as  now  to 
be  considered,  appears  in  the  form  of  two  questions:  first, 
whether  a  contract  per  verba  de  prcesenti  constitutes  a  mar- 
riage ;  secondly,  whether,  as  between  two  persons  not  of  the 

(a)  2  Hagg.  Cons.  Rep.  54. 
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Presbyterian  church,  a  Presbyterian  minister  is  so  far  in  holy 
orders  as  to  give,  by  his  presence  and  celebration  of  a  mar- 
riage, validity  to  the  ceremony.     The  odier  side  has  pro- 
ceeded altogether  on  the  assumption  that  the  canon  law  is 
the  basis  of  the  marriage  law  of  England.     This  is  a  mistake. 
The  civil  and  the  canon  law  existed  together  in  the  other  conn- 
tries  of  Europe,  and  in  Scotland  itself;  but  in  England 
*637    a  Saxon  law,  both  civil  and  ecclesiastical,  *  existed. 
The  House  is  perfectly  well  aware  how  the  Saxons, 
after  the  Conquest,  resisted  every  attempt  to  introduce  the 
foreign  laws  into  this  country.     Hale,  in  his  History  of  the 
Common  Law,  describes  the  common  law  as  divided  into  two 
portions,  —  that  which  existed  before  the  Conquest  and  that 
which  sprung  up  afterwards ;  (a)  and  he  expressly  describes 
the  canon  and  civil  laws  as  wholly  dependent,  for  ahy  part 
of  their  authority,  on  the  permissive  recognition  of  them  by 
the  common  law  of  England.    It  is  said  to  be  a  principle  of 
the  civil  law,  that  marriage  was  merely  a  civil  contract.     But 
that  was  not  so  in  ancient  Rome  itself ;  the  ctynfarreatio  was 
a  religious  ceremony.     The  later  periods  of  Rome  saw  the 
eonfarreatio  abandoned,  and  the  coemptio  and  u«tM  introduced ; 
but  that  was  done  merely  for  the  purpose  of  giving  the  parties 
greater  facility  of  divorce.     The  civil  law,  therefore,  must  be 
assumed  to  have  required  a  i*eligious  ceremony  in  the  first 
instance ;  but  whether  it  did  so  or  not  is  immaterial,  for  that 
law  was  never  received  in  this  country.     The  law  which  re- 
fused to  admit  the  legitimacy  of  the  antenati  had  its  basis, 
not  in  the  civil  nor  in  the  canon  law,  but  in  the  ancient  Eng- 
lish Saxon  law ;  and  when  the  bishops  in^tanted^  as  it  was 
said,  the  rule  of  allowing  the  antenati  to  become  legitimated 
by  a  subsequent  marriage,  because  the  church  habet  pro  leffit^ 
imis^  it  was  refused  as  contrary  to  the  old  Saxon  law  of  Eng- 
land.   If  it  can  be  shown  that  there  was  an  ancient  Saxon 
law  on  this  subject,  the  common  law  of  England  must  be 
admitted  to  be  as  the  defendant  in  error  now  contends.    In 
the  ancient  laws  of  England,  from  the  seventh  to  the  tenth 
century,  published  by  the  record  commissioners,  there  ap- 
pears this  law. 

(a)  Pages  4,  24,  29. 
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[Lord  Campbell.  —  Has  not  •  the  authenticity  of  *  638 
many  of  these  laws  been  doubted?] 

Every  thing  ancient  is  doubted ;  but  these  are  records  pre- 
served for  centuries  as  the  records  of  the  country.  These 
may  be  considered  as  the  Anglo-Saxon  laws ;  Wilkins  so  con- 
sidered them.  In  this  publication  (a)  is  a  law  on  this  subject. 
It  should  be  observed  that  these  laws  purported  to  be  passed 
in  940  at  a  great  assembly  of  the  laity  and  clergy  at  London, 
^^  vtriiisque  ecclenastiei  ardinis  et  politiciJ*^  There  are  various 
laws  on  ecclesiastical  and  on  criminal  laws,  and  then  *^  as  to 
the  betrothing  of  a  woman ; "  and  there  is  this  rule,  ^'  At  the 
marriage  there  shall  be  a  mass-priest,  by  law,  who  shall,  with 
God's  blessing,  bind  their  union  to  all  prosperity."  The  ex- 
pression **  adunare"  in  the  old  law-writers,  seems  to  mean 
to  tie  the  knot :  and  the  equivalent  of  this  expression  is  used 
in  this  old  law,  which  the  commissioners  have  given  in  the 
Saxon  words  and  character.  Palmer,  in  the  Origines  Litur- 
gicsB,  (i)  shows  that  the  form  and  expressions  of  our  present 
ritual  are  the  same  now  as  they  have  been  for  upwards  of 
1,000  years. 

[Lord  Campbell.  —  Does  the  form  differ  materially  from 
the  form  in  Roman  Catholic  countries?] 

I  do  not  know.  Even  after  the  Conquest,  the  Italian  laws, 
as  they  are  called,  were  forbidden  to  be  introduced ;  Black- 
stone.  ((?)  Then,  as  the  law  just  quoted  existed  in  the  reign 
of  Edmund,  there  is  shown  an  origin  of  an  English  ritual, 
requiring  the  presence  of  a  priest.  Then  where  is  there  any 
proof  of  an  alteration  in  that?  The  decretals  of  Gregory 
IX.  were  published  in  1280 ;  in  1285  the  barons  refused  to 
introduce  the  law  from  them.  The  earliest  case  is  that 
which  is  mentioned  in  the  first  Institute,  (d)  *  If  that  *  639 
was  law  at  that  time,  it  is  clear  that  a  contract  per 
verba  de  prcesenti  was  not  marriage ;  nor  such  a  contract  with 

(a)  108,  109;  tit.  Laws  of  King  Edmund. 

(b)  Chap.  7,  p.  208. 

(c)  1  Comm.  16,  82-^;  4  Comm.  422.  (d)  Co.  Lit.  33  a. 
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a  copula;  nor  such  contract  and  copvla^  with  issue  bom: 
nothing  can  be  more  decisive.  In  a  short  time  afterwards 
FoxcTof€%  Case  (a)  occurred,  and  is  mentioned  by  RoUe  as 
law,  without  any  note  of  dissent  on  his  part.  If  that  is  law, 
it  is  impossible  to  conceive  that  any  thing  can  be  more  direct 
or  conclusive.  That  case  shows  decisively  that  a  religious 
ceremony  was  required ;  and  though  not  perhaps  showing 
what  the  law  was  in  later  times,  it  is  good  to  show  what  it 
then  was ;  and  on  that  point  the  defendant  in  error  says  the 
law  never  has  been  altered.  Then  comes  Bel  EeitV%  Case.  (6) 
The  ceremony  there  was  performed  with  a  mass-priest,  but 
not  in  the  church,  and  the  marriage  was  therefore  held 
bad. 

[Lord  Cottenham.  —  Can  you  refer  to  the  law  which 
absolutely  required  a  marriage  in  the  face  of  the  church? 
Because  otherwise  those  cases  are  not  consistent  with  what 
you  say  was  the  ancient  Saxon  law.]* 

It  was  at  the  4th  Council  of  Lateran,  under  Pope  Innocent 
III. ;  and  these  cases  occurred  shortly  after  that  time.  The 
Saxon  laws  existed  before  the  canon  law  was  known  as  a 
corpus  juris.  There  is  a  difference  between  the  canon  law 
and  the  law  of  England,  on  the  subject  of  divorce.  Except 
by  an  Act  of  Parliament,  no  divorce  a  vinculo  matrimonii  is 
known  to  the  law  of  England.  In  that  respect  the  most 
important  difference  exists  between  these  two  systems  of 
marriage  law.  In  the  continental  States  the  ecclesiastical 
authorities  pronounce  such  a  divorce. 

[Lord  Campbell.  —  That  was  the  rule  in  all  coun- 
*  640   tries  where  *  Christianity  prevailed.] 

In  Scotland  the  civil  tribunals  pronounce  such  a  divorce. 

[Lord  Campbell. — Yes,  but  the  Court  of  Session  therein 
represents  the  commissary,  who  represented  the  bishop.] 

(a)  1  Roll.  Abr.  350;  Rogers's  £cc.  Law,  584. 

(b)  Harl.  MSS.  2117;  Rogers's  £cc.  Law.  584. 
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[Lord  Bbougham.  —  And  the  bishop  represented,  in  former 
times,  the  pope  ;  it  is  a  popish  relic. 

The  Lord  Chancellor.  —  The  principle  is  that  the  inter- 
yen  tion  of  the  supreme  power  of  the  State  is  necessary ;  the 
mode  of  exercising  that  power  is  the  only  difEerence.] 

The  Saxon  canon  law  existed  here  from  a  very  early  period. 
In  1076  there  is  a  canon  of  Lanfranc  (a)  expressly  on  this 
subject,  commanding  that  ^^  no  man  give  his  daughter  or  kins- 
woman in  marriage  without  the  priest's  benediction.  Other 
marriages  shall  be  deemed  fornication." 

[Lord  Cottenham.  —  But  how  do  you  reconcile  that  canon 
with  the  Saxon  law  of  940,  which  you  have  already  quoted  ? 
That  canon  seems  to  me  to  lay  down  a  rule  for  the  first  time.] 

The  civil  law  was  part  of  the  law  of  pagan  Rome,  and  the 
canon  law  followed  it  in  many  respects.  The  argument  on 
the  other  side  is  that  marriage  is  merely  a  civil  contract. 
But  what  says  Lord  Stowell  in  Dalrymple  v.  Balrymple  f  (6) 
"  A  religious  ceremony  was  superadded ; "  and  in  Lindo  v. 
Belisario  ((?)  he  says :  ^^  Opinions  have  divided  the  world  as 
to  the  nature  of  the  contract.  It  is  held  by  some  persons 
that  marriage  is  a  contract  merely  civil,  by  others  that  it  is 
a  sacred,  religious,  and  spiritual  contract;"  and  he  himself 
thinks  it  a  civil  contract,  with  a  religious  ceremony  super- 
added. So  that  there  is  even  his  authority  for  saying  that 
marriage  is  partly  a  civil  and  partly  a  religious  contract, 
and  he  nowhere  says  that  it  is  perfect  without  *  both.  *  641 
Then  again  it  seems  to  be  decisive  of  the  matter,  that 
after  the  separation  of  the  bishop  and  the  earl  in  the  county 
Court,  the  question  of  marriage  was  sent  to  the  Court  of  the 
bishop.  If  marriage  was  not  a  religious  contract,  why  send 
it  there  ?  They  might  as  well  have  sent  thither  questions  of 
partnership.    Another  matter  shows  by  analogy  the  differ- 

(a)  2  Johnst.  Ecc.  Law,  A.D.  1076,  §  5. 

(b)  2  Hagg.  Cons.  Rep.  63. 

(c)  1  Hagg.  Cons.  Rep.  230. 
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ence  of  the  question  occasioning  a  distinction  in  the  tribunals. 
Originally  there  were  two  sorts  of  bastardy, — general  and 
special.     The  bishop  decided  one. 

[Lord  Cottenham.  —  No  canon  was  ever  by  its  own  force 
a  part  of  the  law  of  this  country.  When,  therefore,  there 
was  a  separation  between  the  civil  and  ecclesiastical  tribunals, 
the  latter  must  have  decided  the  question  sent  before  them 
according  to  the  law  as  they  found  it.] 

Of  course  they  must :  and  as  they  found  the  ancient  Saxon 
ecclesiastical  law  established,  they  would  act  on  that.  What 
was  the  origin  of  the  distinction  among  the  different  sorts  of 
dower  ?  What  but  this,  that  a  religious  ceremony  was  neces- 
sary. And  did  not  the  customs  of  the  people  show  that  ? 
What  but  that  occasioned  the  Fleet  marriages  and  the  mar- 
riages at  May  Fair  ?  and  what  made  the  writers  of  plays  and 
novels  always  describe  marriages  as  taking  place  before  a 
priest,  if  a  mere  contract  per  verba  de  prcesenti  was  sufficient 
to  constitute  marriage  ? 

[Lord  Campbell.  —  But  that  authority  is  worth  nothing  in 
any  way ;  for  these  writers  always  represent  that  a  marriage 
in  the  presence  of  a  p%eudo  priest  is  bad,  whereas  that  is  con- 
fessedly good.] 

But  their  writings  show  what  was  the  popular  estimation 
of  the  matter.     The  foreign  jurists  and  canonists  are  of  no 
authority  in  this  case ;  the  Pupilla  Ocvtli  and  the  ManipvluB 
Curatorunij  therefore,  are  of  no  worth  as  authorities. 
*  642   But  if  canonists  are  to  be  *  cited,  there  is  one  whose 
work,  called  "  The  Law's  Resolution  of  Woman's 
Rights,"  is  cited  with  approbation  by  the  Vice-chancellor  of 
England  in  Beere  v.  Ward.    In  that  work  it  is  said,  *^  If  a 
woman  and  a  man  marry,  they  are  not  una  persona  in  the 
eye  of  the  law  before  a  marriage  had  between  them  in  the 
church."    If  that  was  so,  how  is  it  possible  to  say  that  a  con- 
tract per  verba  de  prcesentt  is  and  always  has  been  ipsum 
matrimoniumy  when,  from  the  earliest  times  up  to  the  period 
[546] 


THE  QUEEN  V.   MTLLIS.  *  642 

of  Dalrymple  v.  Dalrymple^  not  one  single  case  is  to  be  found 
in  which  there  is  a  decision  (not  a  dictum  but  a  decision) 
that  such  a  contract  amounted  to  a  valid  marriage  ?  The 
case  mentioned  by  Hale,  FozcrofVs  Case^  and  Del  HeitKs  Casey 
are  authorities  the  other  way. 

[Lord  Campbell.  —  Do  you  rely  on  Del  HeitVs  Ca%e  ?  for 
that  requires  a  marriage  in  facie  ecclesice,'] 

Yes,  that  was  the  case  then  ;  it  was  not  law  in  the  Saxon 
time,  but  it  had  sprung  up  since.  Then  comes  Bunting  y. 
Lepingwell^  (a)  which  has  already  been  disposed  of.  Payne^% 
Case  (i)  occurred  in  1660 ;  there  counsel  asserted  that  the 
contract  was  a  marriage,  but  Justice  Twisden  said  that  relig- 
ious solemnization  was  necessary ;  and  in  Tarry  v.  Browne  (c) 
he  says  the  same  thing.  Then  comes  another  case  not  long 
afterwards,  Solder  v.  •  Dickeson^  (d)  where  Vaughan,  Chief 
Justice,  held  that  the  woman  must  allege  that  she  had  ten- 
dered herself  before  a  priest.  In  Weldy.  Chamherlainy  (e) 
Chief  Justice  Pemberton  inclined  to  think  it  a  good  marriage, 
as  the  woman  had  repeated  the  words  after  a  priest.  In 
Hutchinson  y.  Brookebanke^  (g)  the  parties  had  married  in 
their  own  dissenting  chapel,  and  there  the  legality  of 
the  marriage  was  disputed.  Haydon  *  y.  Gould  (A)  *  648 
was  the  case  of  the  marriage  of  Sabbatarians,  and  the 
Ecclesiastical  Court  actually  recalled  the  letters  of  adminis- 
tration ;  and  that  was  not  done  on  the  ground  of  contempt, 
but  because  the  marriage,  being  before  a  layman,  was  yoid. 
And,  indeed,  a  refusal  of  letters  of  administration  never  could 
be  made  on  such  a  ground.  But  there  the  case  was  stronger 
than  a  mere  refusal  of  letters  of  administration  would  have 
been ;  for  the  man  had  got  the  letters,  and  they  were  recalled 
because  he  was  not  her  husband.  Then  come  the  <cases  of 
Jesson  y.  Collins  (t)  and   Wigmore^s  Case^  (Je)   where  Lord 

(a)  4  Rep.  29;  Moor,  169.  (ft)  1  Siderf.  13. 

(c)  1  Siderf.  64.  (d)  Freem.  95. 

(«)  2  Show.  1200.  O)  3  Lev.  376. 

(A)  1  Salk.  119.  (t)  2  Salk.  437. 
{k)  2  Salk.  438. 
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Holt  says  that  the  words  were  by  the  canon  law  ip9um 
matrimonium.  The  question  in  both  these  cases  was  one  of 
prohibition,  and  therefore  he  naturally  referred  to  the  canon 
law ;  would  he  have  confined  himself  to  the  canon  law,  if 
this  had  been  in  his  opinion  the  common  law  of  England  ? 
At  all  events,  the  opinion  was  extrajudicial.  The  next  is 
Fielding* %  CasBj  (a)  and  there  the  marriage  was  a  contract 
celebrated  by  a  priest  in  holy  orders.  The  next  case  is  Lord 
Fitzmaurice* %  Case^  (i)  where  there  was  a  contract  de 
prcBsenti^  and  the  lady  libelled  Lord  Fitzmaurice  to  have  the 
marriage,  contracted  in  this  manner,  declared  a  good  and 
perfect  marriage.  The  Court  did  not  make  such  a  decree, 
but  the  decree  was  qtu>d  mbiret  matrimonium.  Now  in  the 
cases  of  the  Fleet  marriages,  where  a  priest  was  present,  that 
never  was  the  sentence ;  for  though  clandestine,  there  had 
been  a  religious  ceremony. 

[Dr.  Haggard,  at  the  desire  of  the  House,  here  made  a 
statement  relative  to  some  matters  as  to  which  inquiry  had 
been  directed  (see  anUj  p.  656)  :  that  the  parties  in  the  Fleet 

marriages  subjected  themselves  to  the  censure  of  the 
*644   church,  but  that  *the  marriages  were  deemed  suffix 

cient.  Bahington  v.  Bahington  was  a  suit  for  nullity 
of  marriage.  The  second  wife  gave  in  her  libel,  in  which  she 
stated  that  Bahington,  a  soldier,  paid  his  addresses  to  her ; 
that  she  gave  her  consent  and  banns  were  published,  and 
they  were  married  ^^  according  to  the  rites  and  ceremonies  of 
the  kirk  of  Scotland." 

« 

Lord  Brougham  asked  whether  the  Scotch  law  ought  not 
to  have  been  differently  pleaded. 

The  Queen^s  Advocate  said  that  the  pleading  of  the  Scotch 
law  in  Bahington  v.  Bahington  was  not  in  form  sufficient.  It 
might  have  been  demurred  to,  but  not  having  been  demurred 
to,  it  must  be  taken  to  have  been  treated  there  as  sufficiently 
alleged.] 

(a)  14  HoweU'8  State  Tr.,  Svo.  ed.  1327. 
(h)  ILeebyPhill.  28,n. 
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Mr.  Kinderdey  continaed.  —  The  sentence  there  was  that 
true,  pure,  and  lawful  matrimony  had  been  contracted  be- 
tween them.  And  wherever  there  has  been  the  performance 
of  a  religious  ceremony  before  a  priest,  the  Courts  never 
make  the  decree  quod  subiret  matrimonium.  Then  comes 
The  King  v.  Laffingtan^  (a)  and  there  an  order  of  removal 
was  quashed  for  want  of  an  allegation  that  the  person  who 
celebrated  the  marriage  was  a  priest  in  holy  orders.  There 
was  clearly  a  contract,  in  that  case,  per  verba  de  prcesentu 
Lord  Chief  Justice  Lee  said,  **  The  sessions  should  have  de- 
termined whether  the  marriage  was  by  a  clergyman  in  holy 
orders  or  not."  If  the  presence  of  a  man  pretending  to  be 
a  clergyman  had  been  alone  sufficient,  the  order  would  not 
have  been  quashed  for  want  of  the  other  allegation.  The 
next  case,  that  of  Serimshire  v.  Seriimhire^  (i)  is  not  of  any 
applicability  here.  The  next  is  Woohton  v.  Scott;  (c)  that 
was  an  action  of  crim.  con. ;  and  there,  as  it  was  an 
*  action  against  a  wrongnloer,  and  not  a  claim  of  right,  *  645 
Mr.  Justice  Denison  held  that  the  proof  of  marriage 
by  a  contract  per  verba  de  prmsenti  was  sufficient.  Lindo  v. 
Belisario  ((2)  does  not  apply  to  the  case.  In  Reed  v.  P<m- 
ser^  (e)  Lord  Kenton  merely  said,  ^^  I  think,  though  I  do  not 
mean  to  be  bound,  that  a  present  contract  is  a  marriage." 
This  surely  cannot  be  any  authority.  The  King  v.  Bramp- 
ton (jg)  is  cited  on  the  other  side,  for  a  dictum  of  Lord  Ellen- 
BOBOUGH.  The  answer  to  that  case  is,  first,  that  that  dictum 
was  not  at  all  necessary  for  the  decision  of  the  case :  and,  in 
the  next  place,  Mr.  Justice  Batley  says,  that  on  the  facts  as 
there  stated  he  could  not  say  that  a  priest  in  holy  orders 
was  not  present.  The  very  next  case  is  .DUrymple  v.  Dair 
rymple.  (Ji)  That  is  the  main,  if  not  the  only,  case  in  favour 
of  the  other  side.  But  that  was  a  question  of  Scotch  mar- 
riage in  Scotland  by  Scotch  persons.  Sir  W.  Scott  set  out 
with  saying,  (•)  ^*  Being  entertained  in  an  English  Court,  it 

(a)  2  Burr.  Sett.  Cu.  822  ;  1  Wils.  74. 
(6)  2  Hagg.  Cons.  R.  895.  (c)  Bull.  N.  P.  28. 

\d)  1  Hagg.  Cona.  R.  216.  («)  Peake,  N.  P.  232. 

(g)  10  East,  282.  (A)  2  Hagg.  Cons.  R.  54. 

(t)  2  Hagg.  Cons.  R.  68. 
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must  be  adjudicated  according  to  the  principles  of  English 
law  applicable  to  such  a  case.     But  the  only  rule  applicable 
to  such  a  case  is,  that  the  rights  must  be  tried  by  reference 
to  the  law  of  the  country  where,  if  they  exist  at  all,  they  had 
their  origin.   Having  furnished  this  principle,  the  law  of  Eng- 
land withdraws  altogether,  and  leaves  the  legal  question  to 
the  exclusive  judgment  of  the  law  of  Scotland."     Then  com* 
pletely  obiter^  without,  according  to  his  own  statement,  its 
having  any  thing  to  do  with  the  case,  he  pronounces  the 
sentence  which  has  been  relied  on.    But  even  he  says  that 
the  common  law  had  scruples  in  applying  the  rights  of  legiti- 
macy, community  of  g:oods,  and  dower,  to  this  looser 
•  646    sort  of  marriages.    *  Now,  allowing  every  thing  proper 
to  the  authority  of  Sir  W.  Scott,  the  question  is  whether 
this  House  will  give  the  effect  of  direct  authority,  as  to  what 
is  the  common  law  of  England,  to  the  obiter  dicta  of  an  Eccle- 
siastical Judge  who  had  himself  previously  declared  that, 
after  furnishing  the  principle  of  proceeding,  the  English  law 
withdrew  altogether  from  the  contest.    Latour  v.  Teasdale  (a) 
is  objectionable,  because,  without  examination,  it  assumed 
the  correctness  and  authority  of  Dalrymple  v.  Dalrymple^  and 
decided  according  to  it.    But  with  the  exception  of  this  case, 
which  goes  too  far,  no  other  has  adopted  that  decision.     The 
case  of  Smith  v.  Maxwell  does  not  adopt  it.  (i)     There  the 
action  was  on  a  bill  of  exchange,  and  coverture  was  pleaded  ; 
and  Chief  Justice  Best  says  that  he  is  aware  of  ^^no  law 
which  says  that  celebration  in  a  church  is  essential  to  the 
validity  of  a  marriage  in  Ireland."     But  there  the  religious 
ceremony  had  been  performed,  and  performed  by  a  clergy- 
man of  the  Church  of  England,  and  the  only  doubt  was  as  to 
the  place  where  the  ceremony  had  been  performed.    In  The 
King  v.  The  Inhabitants  of  Bathwick^  (c)  the  persons  were 
mariied  by  a  Protestant  priest  in  Ireland,  with  a  religious 
ceremony ;  and,  without  any  declaration  that  a  contract  per 
verba  de  prassenti  was  sufficient  to  constitute  a  marriage,  the 
case  was  decided  on  the  ground  that  the  evidence  of  a  mar- 

(a)  8  Taunt.  830;  2  Marsh,  238.  (6)  1  Ryan  &  Moo.  N.  P.  80. 

(c)  2  B.  <&  Ad.  639. 
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riage  was  sufficient.  There  was  a  case  at  Nisi  Prius  in  Ire- 
land, Vemer's  Lessee  v.  Mobertsatij  cited  in  the  Court 
below,  (a)  and  there  Mr.  Justice  Foster  distinctly  stated 
that  he  did  not  agree  with  the  authority  of  Dcdrymph  v. 
Dalrymple. 

These  are  the  cases,  and  there  is  not  one  among  them 
deciding  in  terms  that  a  contract  per  verba  de  prce-' 
senti  *  is  a  marriage.  Most  of  the  cases  were  decided  *  64T 
on  points  that  would  have  been  wholly  immaterial  had 
that  been  the  law.  There  are  cases  opposed  to  the  supposi- 
tion that  such  is  the  law.  The  whole,  then,  depends  on  the 
dictum  in  DalrympU  y.  Dalrymple  ;  and  that  dictum  was  there 
uttered  with  respect  to  a  matter  not  properly  under  the  con-» 
sideration  of  the  Court.  Turning,  then,  from  the  cases  to 
the  text- writers,  what  is  the  result  ?  If  the  House  finds  that 
a  writer  of  authority,  declaring  the  canon  law,  says  that  it  is 
not  the  law  of  the  country,  it  must  be  held  decisive.  Now, 
several  writers  of  great  authority  may  be  cited  for  that  pur- 
pose. Swinburne  (()  has  been  already  cited,  ((?)  and  Godol- 
phin  (d)  agrees  with  him.  Comyn  says,  («)  ^^  If  a  man  marry 
with  a  woman  precontracted,  they  are  husband  and  wife  till 
divorced,"  which  could  not  be  if  the  contract  was  a  marriage ; 
and  Coke,  (^)  ^'  If  a  man  marry  with  a  woman  precontracted, 
and  has  issue  by  her,  this  issue  in  law  and  truth  bears  the 
surname  of  the  father.  But  if,  after,  husband  and  wife  be 
divorced  for  the  precontract,  now  the  issue  has  lost  his 
surname  and  is  bastard."  That  is,  after  the  second  mar- 
riage is  set  aside,  the  issue  is  bastard,  but  till  then  he 
is  lawful.  In  Blackstone,  (ft)  after  speaking  of  disabili- 
ties affecting  marriage,  and  mentioning  precontract  among 
them,  it  is  said,  *^But  such  marriages  not  being  void  ab 
initio^  but  voidable  only  by  sentence  of  separation,  they  are 
esteemed  valid  to  all  civil  purposes,  imless  such  separation 
is  made  during  the  life  of  the  parties;  for  after  the  death 
of  either  of  them,  the  Courts  of  Common  Law  will  not 

(a)  Dix'8  Rep.  80-143. 

(b)  Espousals,  223.  (c)  Ante,  p.  620. 

(d)  Repertoriom,  tit.  Bastardy.  (e)  Bar.  &  Feme,  B.  6. 

Ig)  6  Rep.  66,  67.  (A)  Comm.  vol.  i.  p.  434. 

[  661  ] 


^  647  CASES  IN  THB  HO0SB  OF  LOBDS. 

*  648    suffer  the  spiritual  Court  to  ^  declare  such  marriages 

to  have  been  void."  Therefore  the  issue  of  such 
second  marriage,  until  it  is  avoided,  is  lawful.  How  can 
that  be  if  the  first  marriage  is  good  ?  Another  consequence 
is,  that  neither  party  can  enfeoff  the  other  after  marriage, 
though  each  can  after  contract.  Again,  a  woman  after  con- 
tract may  make  her  will,  but  not  after  marriage :  and  the 
san\e  is  the  case  with  regard  to  dower. 

Now  take  some  of  the  consequences  in  the  Ecclesiastical 
Courts  themselves.  Haydon  y.  0-ould  (a)  is  decisive  that  a 
mere  contract  of  this  sort  does  not  entitle  the  husband  to 
administration:  and  as  to  the  wife's  goods,  Swinburne (6) 
declares  espousals  de  prceserUi^  or  de  fiUuro  cum  copula^  will 
not  entitle  the  husband  to  the  wife's  goods;  nor  can  the 
wife  ask  for  administration  to  her  husband.  In  Lemon  r. 
Leman^  (c)  in  the  Consistory  Court  of  Armagh,  Dr.  Milleb 
has  recently  held  that  he  cannot  agree  with  Lord  Stowell's 
doctrine,  and  he  refused  a  woman  administration  in  the  ease 
of  a  contract  de  prcesenti  with  a  copula  following.  Another 
consequence  of  lawful  marriage  is  the  suit  to  compel  res- 
titution of  conjugal  rights:  with  regard  to  that,  Oreen  v. 
Qreen(jd)  is  in  point.  A  suit  of  that  sort  instituted  by  a 
Quaker  was  dismissed,  because  a  Quaker's  marriage  was  held 
bad :  this  was  before  the  statutory  recognition  of  Quakers' 
marriages.  By  the  law  of  this  country  a  wife  cannot  sue  a 
husband  for  damages ;  they  are  una  persona  in  law.  But  in 
Ireland  it  is  now  very  common  for  a  woman  to  sue  a  man  on 
a  promise  of  marriage.  That  would  be  impossible  if  the 
promise  itself  made  her  his  wife.  Nor  can  she  be  a  witness 
against  the  husband:  yet  in  an  action  of  seduction 

♦  649    brought  in  that  country  by  the  father,  the  *  first  wit- 

ness is  the  woman,  who,  if  the  doctrine  on  the  other 
side,  of  a  marriage  being  constituted  by  a  contract  de  future 
cum  copula,  is  true,  is  the  man's  wife,  and  is  not  admissible  as 
a  witness.  There  can  be  no  way  of  getting  out  of  this  diffi- 
culty but  by  saying  that  they  are  not  man  and  wife.    To 

(a)  1  Salk.  119.  (6)  Page  284. 

(c)  I  Crauf.  &  Diz  Cir.  C.  498.        (d)  1  Hagg.  App.  p.  9. 
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hold  the  other  doctrine  will  be  to  allow  a  man  two  lawful 
wives  at  the  same  time  and  two  lawful  heirs  until  by  a  pro- 
cess of  law  a  decision  is  made  between  them,  giving  a  prefer- 
ence to  one  at  the  expense  of  the  other. 

Then,  what  is  the  argument  to  be  deduced  from  the  ordi- 
nances and  the  statutes  ?  The  ordinances  in  the  time  of  the 
Commonwealth  required  the  parties  to  go  before  a  justice  of 
the  peace.  Two  statutes  of  Charles  2  repealed  them.  The 
12  C.  2,  c.  38,  for  Enghtnd,  and  17  k  18  C.  2,  o.  8,  for  Ire- 
land, were  these  statutes.  Bo|h  recited  that  by  certain  ordi- 
nances persons  had  been  compelled  to  marry  in  a  way  not 
according  to  the  ancient  mode.  •  How  came  such  a  declara- 
tion to  be  made,  if  a  contract  per  verba  de  prcesenii  was  suffi- 
cient ?  The  presence  of  a  justice  of  the  peace  could  not  have 
made  such  a  contract  of  less  value  than  it  would  have  been  if 
made  in  the  presence  of  any  other  person.  In  the  same  spirit, 
the  Statutes  9  &  19  Geo.  2  treat  marriages  before  a  Roman 
Catholic  priest  as  mere  contracts,  and  not  as  perfect  marriages. 
Then  what  is  the  Marriage  Act  of  England  ?  It  recites  that 
evils  had  arisen  from  clandestine  marriages.  These  were 
marriages  without  banns,  but  not  marriages  without  a  priest. 
The  eighth  section  having  mentioned  that  many  persons  do 
solemnize  matrimony  in  prisons  without  banns  or  license, 
directs  that  none  such  shall  be  solemnized  in  future;  and 
that  if  any  such  shall  be  solemnized  without  banns  and  in  a 
prison,  such  marriage  shall  be  null.  One  of  these  two 
consequences  *  must  follow :  Either  the  evil  was  left  *  650 
without  a  remedy,  if  a  marriage  was  good  by  words 
alone  without  any  religious  ceremony,  for  the  Act  takes  no 
notice  of  such  a  contract ;  or  it  is  clear  that  even  before  the 
Act  a  marriage  was  good  for  nothing,  without  solemnization 
by  some  religious  rite.  Then  again,  in  the  forms  of  that  Act, 
the  words  are,  the  clergyman  who  marries  and  the  parties 
married ;  but  the  Act  says  nothing  of  the  parties  marrying 
each  other,  but  of  having  marriage  solemnized  between  them. 
This  difference  of  expression  is  very  important.  Then,  return- 
ing to  Ireland,  the  25  Geo.  8  makes  the  marriages  between 
two  Protestant  dissenters  by  their  own  ministers  good.    That 
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Act  would  not  have  been  necessary  to  be  passed  had  a  mere 
contract  by  present  words  been  sufficient  to  constitute  a  mar- 
riage. And  again,  it  should  be  observed  that  that  Act  relates 
only  to  the  marriages  between  two  persons  of  one  sect ;  which 
was  not,  or  at  least  is  not  shown  to  have  been,  the  case  here. 
Then  as  to  the  point  whether,  supposing  a  minister  to  be 
necessary,  a  Presbyterian  minister  is  sufficient :  It  must  be 
admitted  that  the'citation  of  ecdesiastical  write™  on  holy 
orders  has  nothing  to  do  with  the  question.  The  common 
law  must  decide  what  for  this  purpose  are  holy  orders.  Take 
the  periods  before  the  Reformation,  from  the  Reformation  to 
the  Revolution,  and  from  the  Revolution  to  the  preseiit  time. 
In  the  first  all  holy  orders  were  the  same  throughout  Chris- 
tendom. To  show  what  the  law  considered  the  clergy,  the 
9  Ed.  2,  stat.  1,  and  the  14  Ed.  8,  stat  4,  are  in  point.  They 
speak  of  the  archbishops,  and  bishops,  and  clergy  of  the 
realm.  Several  other  statutes  use  the  same  expression.  Then, 
after  the  Reformation,  the  24  Henry  8  put  an  end  to  appeals 

to  Rome ;  it  did  not  alter  what  was  the  law  of  the 
*  651    church,  but  left  the  same  orders,  and  *  in  many  cases 

even  the  same  individuals,  in  full  authority  and  power. 
The  Acts  at  that  time  speak  of  the  clergy  of  the  realm.  The 
Act  of  Uniformity,  18  &  14  C.  2,  for  England,  and  17  &  18 
C.  2,  for  Ireland,  state  what  is  to  be  the  form  of  ordination. 
The  Toleration  Acts  do  not  alter  their  position.  The  Act  of 
Union  establishes  the  two  churches  in  the  two  kingdoms. 
Then  comes  the  Act  for  preventing  persons  in  holy  orders 
Arom  sitting  in  Parliament,  and  that  of  course  extends  to  min- 
isters of  both  churches  in  the  two  countries.  In  all  these 
Acts,  ministers  of  the  Established  Church  are  alone  referred 
to.  It  is  clear,  therefore,  that  clergymen  of  the  Church  of 
England  must  be,  for  this  purpose,  the  clergyman  whose  act 
alone  would  make  the  marriage  lawful.  Under  these  circum- 
stances, there  can  be  no  doubt  as  to  the  conclusion  at  which 
the  House  must  arrive.  It  must  decide,  first,  that  a  contract 
per  verba  de  prcesenti  is  not  a  good  marriage ;  and,  secondly, 
that  a  dissenting  dergjrman  is  not  a  person  who  is  a  person 
capable  of  solemnizing  this  marriage. 
[664] 
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The  Attorney' O-eneral^  in  reply,  —  The  declaratory  Acts 
being  so,  must  be  considered  to  imply  that  the  common  law, 
previously  to  their  being  passed,  allowed  the  things  to  be 
done  which  those  Acts  declared  when  done  to  be  good. 

With  respect  to  the  cases;  there  is  no  authority  in  the 
common-law  reports  opposed  to  the  argument  now  submitted 
to  the  House  on  behalf  of  the  plaintiff  in  error.  There  is  one 
case,  Lataur  v.  TeMdcUe^  a  common-law  case,  decided  by  a 
full  Court,  and  after  time  taken  to  consider,  in  favour  of  this 
argument.  The  note  in  Roper's  Husband  and  Wife  is  a  mis- 
representation of  the  case ;  and  that  case  is  decisive. 

[The  Lord  Chancellor.  —  I  know  that  Lord  Chief 
Justice  *  GiBBS  did  not  always  write  his  opinions.]  *  652 

« 

Then  as  to  Dalrymple  v.  Dalrymple^  it  was  a  most  delib- 
erate judgment,  and  exhibited  the  settled  opinion  of  Lord 
Stowell  ;  for  in  1795,  no  less  than  16  years  before,  he  had, 
in  Lindo  v.  Belisario^  taken  exactly  the  same  view  of  the 
law ;  but  the  law  as  there  laid  down  was  not  new.  Black- 
stone  in  1758,  and  Jacob's  Law  Dictionary  in  1729,  had  stated 
the  law  in  the  same  manner.  Then  the  authority  referred  to 
by  Perkins,  (a)  to  show  that  a  man  might  enfeoff  after  con- 
tract but  before  marriage,  but  could  not  enfeoff  if  the  mar- 
riage had  taken  place,  is  altogether  erroneously  quoted  by 
him ;  there  is  not  a  syllable  about  a  precontract  in  the  case 
itself. 

It  is  said  that  in  1230  this  country  adopted  the  rule  to 
marry  only  in  the  church,  but  that  that  was  afterwards  re- 
laxed. How  relaxed  ?  What,  relaxed,  when  the  church  of 
Rome  was  day  by  day  more  strictly  enforcing  its  discipline 
and  its  authority  over  the  nations  of  Europe  ?  The  answer 
to  the  objection  respecting  the  calling  of  the  young  woman 
as  a  witness,  in  an  action  brought  by  her  father  for  her  seduc- 
tion, is  clear  enough.  She  may  say  that  he  promised  to  marry 
her.  Suppose  he  did ;  before  whom  did  he  make  the  promise  ? 
before  nobody.  She  could  not,  then,  under  any  system  of 
law  be  deemed  his  wife ;  for  the  contract  of  marriage  must  be 

(a)  Tit.  Feoffments,  194. 
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made  in  the  presence  of  witnesses,  or  authenticated  bj  the 
writing  of  the  party  making  the  promise.  If  neither  of  these 
circumstances  existed,  she  would  be  admissible  as  a  witness^ 
not  because  of  any  defect  in  the  contract  itself,  but  of  defect 
in  the  means  of  proving  it.  On  the  second  point  of  the  ar- 
gument, the  case  may  be  left  as  it  was  at  the  opening. 

*  658       *  Questions  were  then  put  to  the  Judges,  who  re- 

quired time  to  consider  them. 

Opinions  of  the      LoBD  Chibf  JUSTICE  TiNDAL.  — My  Lords,  the 
"^^  ****  first  question  which  your  Lordships  have  pro- 

posed to  her  Majesty^s  Judges  is  the  following :  ^^  A.  and  B. 
entered  into  a  present  contract  of  marriage  per  verba  de  pree- 
8enti  in  Ireland,  in  the  house  and  in  the  presence  of  a  placed 
and  regular  minister  of  the  congfregation  of  the  Protestant 
dissenters  called  Presbyterians ;  A.  was  a  member  of  the 
Established  Church  of  England  and  Ireland ;  B.  was  not  a 
Roman  Catholic,  but  was  either  a  member  of  the  Established 
Church  or  a  Protestant  dissenter ;  a  religious  ceremony  of 
marriage  was  performed  on  the  occasion  by  the  said  minister 
between  the  parties,  according  to  the  usual  form  of  the  Pres- 
byterian church  in  Ireland  ;  A.  and  B.,  after  the  said  contract 
and  ceremony,  cohabited  and  lived  together  for  two  years  as 
man  and  wife ;  A.  afterwards,  and  while  B.  was  living,  mar- 
ried C.  in  England :  —  Did  A.  by  the  marriage  in  England 
commit  the  crime  of  bigamy  ?  " 

In  order  that  your  Lordships  should  apprehend  clearly  the 
grounds  of  our  answer  to  this  question,  we  think  it  will  be 
convenient  to  consider,  in  the  first  instance,  separately,  the 
general  and  abstract  question,  what  were  the  nature  and 
obligatory  force  of  a  contract  of  marriage  per  verba  de  prce^ 
iently  by  the  English  common  law,  previous  to  the  passing  of 
the  Marriage  Act,  26  Geo.  2 :  and  that  we  should  then  con- 
sider the  same  question  with  reference  to  the  particular  con- 
ditions and  circumstances  with  which  it  has  been  submitted 
for  our  opinion. 

My  Lords,  the  abstract  question  we  propose  first 

*  654   *  to  consider  is  one   involved   in  much  obscurity ; 
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and  if  Serjeant  Majnard,  the  most  learned  lawyer  of  his 
day,  was  compelled  to  state,  in  a  debate  on  the  commitment 
of  the  Marriage  Bill  passed  by  the  Parliament  in  the  time  of 
the  Commonwealth,  (a)  *^  that  the  law  lies  very  loose  as  to 
things  that  are  naturally  essential  to  marriages,  as  to  precon- 
tracts and  dissolving  marriages  ;  "  and  if  Lord  Chief  Justice 
Holt  and  other  eminent  Judges  have  since  been  found  to 
express  themselves  with  considerable  uncertainty  upon  thtd 
same  subject ;  it  may  well  become  us,  the  Judges  of  England 
of  the  present  day,  when  for  nearly  a  century  the  whole 
doctrine  relating  to  contracts  of  marriage,  as  contradistin- 
guished from  marriage  itself,  has  become  nearly  a  dead  let- 
ter in  our  Courts,  to  confess  that  the  subject  is  involved 
in  still  deeper  obscurity  than  in  the  time  of  our  predeces- 
sors, and  to  acknowledge  ourselves  unable  to  trace  out  and 
define  the  boundary  between  the  contract  and  maixiage  itself 
with  absolute  certainty.  Indeed,  the  leammg  and  inge- 
well  by  the  Judges  of  her  Majesty's  Court  of  Queen's  Bench 
nuity  which  have  been  brought  to  bear  on  the  subject,  as 
in  Ireland,  amongst  whom  a  difference  of  opinion  has  pre- 
vailed, as  by  the  counsel  at  your  Lordships'  bar,  upon  the 
argument  of  this  case,  is  a  proof  that  arguments  of  great 
weight,  and  authorities  of  which  it  is  impossible  to  deny  the 
application  to  the  subject-matter  of  controversy,  may  be  ad- 
vanced on  either  side  of  this  disputed  proposition. 

In  this  state  of  the  question,  it  is  only  after  considerable  fluct- 
uation and  doubt  in  the  minds  of  some  of  my  breth- 
ren that  they  have  acceded  to  the  opinion  *  which  was  *  655 
formed  by  the  majority  of  the  Judges  upon  hearing  the 
argument  at  your  Lordships'  bar,  and  that  I  am  now  author- 
ized to  offer  to  your  Lordships  as  our  unanimous  opinion, 
that  by  the  law  of  England,  as  it  existed  at  the  time  of  the 
passing  of  the  Marriage  Act,  a  contract  of  marriage  per  verba 
de  prcesenti  was  a  contract  indissoluble  between  the  parties 
themselves,  affording  to  either  of  the  contracting  parties, 
by  application  to  the  spiritual  Court,  the  power  of  compelling 
the  solemnization  of  an  actual  marriage ;  but  that  such  con- 

(a)  See  2d  vol.  Burton's  Diary,  887. 
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tract  never  constituted  a  full  and  complete  marriage  in  itself,  | 

unless  made  in  the  presence  and  with  the  intervention  of  a 
minister  in  holy  orders. 

It  will  appear,  no  doubt,  upon  referring  to  the  different 
authorities,  that  at  various  periods  of  our  history  there  have 
been  decisions  as  to  the  nature  and  description  of  the  relig* 
ious  solemnities  necessary  for  the  completion  of  a  perfect 
marriage,  which  cannot  be  reconciled  together;  but  there 
will  be  found  no  authority  to  contravene  the  general  posi- 
tion that,  at  all  times,  by  the  common  law  of  England,  it  was 
essential  to  the  constitution  of  a  full  and  complete  marriage 
that  there  must  be  some  religious  solemnity ;  that  both  modes 
of  obligation  should  exist  together,  —  the  civil  and  the  re- 
ligious ;  that,  besideis  the  civil  contract,  that  is,  the  contract 
per  verba  de  prcesewti^  which  has  always  remained  the  same, 
there  has  at  all  times  been  also  a  religious  ceremony,  which 
has  not  always  remained  the  same,  but  has  varied  from  time 
to  time,  according  to  the  variation  of  the  laws  of  the  church ; 
with  respect  to  which  ceremony  it  is  to  be  observed,  that 
whatever  at  any  time  has  been  held  by  the  law  of  the  church 

to  be  a  sufficient  religious  ceremony  of  marriage,  the 
*  656   same  has  at  all  *  times  satisfied  the  common  law  of 

England  in  that  respect.  If,  for  example,  in  early 
times,  as  appears  to  have  been  the  case,  from  the  Saxon  laws  • 
cited  in  the  course  of  the  argument,  the  presence  of  a  mass- 
priest  was  required  by  the  church ;  and  if,  at  another  time, 
the  celebration  in  a  church,  and  with  previous  publication  of 
banns,  has  been  declared  necessary  by  the  ecclesiastical  law ; 
and  lastly,  if,  since  the  time  of  the  Reformation,  the  church 
held  a  deacon  competent  to  officiate  at  a  regular  migrriage 
ceremony;  with  each  of  these  modes  of  solemnization  the 
Courts  of  Common  Law  have  given  themselves  no  concern, 
but  have  altogether  acquiesced  therein,  leaving  such  matters 
to  the  sole  jurisdiction  of  the  spiritual  Court.  So  that,  where 
the  church  has  held,  as  it  often  has  done,  down  to  the  time 
of  passing  the  Marriage  Act,  that  a  marriage  celebrated  by  a 
minister  in  holy  orders,  but  not  in  a  church,  or  by  such 
minister  in  a  church,  but  without  publication  of  banns  and 
without  license^  to  be  irregular,  and  to  render  the  parties 
[  658  ] 
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liable  to  ecclesiastical  censures,  but  sufficient  nevertheless  to 
constitute  the  religious  part  of  the  obligation,  and  that  the 
marriage  was  valid  notwithstanding  such  irregularity^  the 
law  of  the  land  has  followed  the  spiritual  Court  in  that  re- 
spect, and  held  such  marriage  to  be  valid.  But  it  will  not 
be  found  (which  is  the  main  consideration  to  be  attended  to) 
in  any  period  of  our  history,  either  that  the  Church  of  Eng- 
land has  held  the  religious  celebration  sufficient  to  constitute 
a  valid  marriage,  unless  it  was  performed  in  the  presence  of 
an  ordained  minister,  or  that  the  common  law  has  held  a 
marriage  complete  without  such  celebration. 

My  Lords,  in  endeavouring  to  show  the  grounds 
upon  which  we  hold  that  such  is  the  common  law  *  of  *  657 
this  realm,  I  shall  first  consider  the  decisions  which 
have  taken  place  in  our  Courts  of  Common  Law  ;  as  to  which, 
it  is  scarcely  necessary  to  say  that  decisions  of  the  Courts  of 
Common  Law  are  at  once  the  best  expositors  and  the  surest 
evidence  of  the  common  law  itself.  I  shall  next  advert  to 
certain  statutes  passed  by  the  legislature  at  various  periods, 
tending  to  throw,  light  upon  the  obscure  subject  now  under 
discussion,  and  which  appear  to  confirm  the  opinion  we  have 
formed  ;  and  lastly,  shall  call  attention  to  the  doctrine  of  the 
King's  ecclesiastical  law,  as  established  and  administered  in 
this  country  ;  by  which  alone,  and  not  by  the  general  canon 
law  of  Europe,  still  less  by  the  civil,  are  the  marriages  of  the 
Queen's  subjects  regulated  and  governed. 

And  with  respect  to  the  decisions  of  the  Courts  of  Law  and 
the  other  common-law  authorities,  if  no  case  can  be  referred 
to  directly  and  distinctly  laying  it  down  as  law,  in  so  many 
words,  that  a  contract  per  verba  de  prcesenti  alone,  and  with- 
out the  intervention  of  a  minister  in  orders,  is  not  sufficient 
to  create  a  valid  and  complete  marriage,  yet  such  conclu- 
sion is  necessary  from  many  of  the  decided  cases,  and  is 
inconsistent  with  none :  nor,  in  fact,  could  the  difficulty  to  be 
determined  in  any  of  the  cases  ever  have  existed,  except 
upon  the  supposition  that  some  religious  ceremony  was  nec- 
essary to  the  contract :  thus  leading  to  the  conclusion  above 
laid  down,  that  by  the  law  of  England  the  contract  per  verba 
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de  prcesetUi  alone  did  not  constitute  a  full  and  complete  mar- 
riage. 

And  in  referring  to  these  authorities  I  do  not  propose  to 

take  up  each  in  succession  which  has  been  brought  in  review 

before  your  Lordships  ;  it  will  be  sufficient,  to  support 

*  658  the  conclusion  above  stated,  to  *  call  attention  to  those 

which  are  the  most  important,  and  more  especially  to 

those  of  earlier  date,  as  deserving  the  greater  weight. 

The  earliest  case  referred  to  in  the  argument  is  the  note 
from  Lord  Hale's  manuscripts,  to  be  found  in  Coke,  Little* 
ton,  83  a,  n.  10.  That  case  is,  that  A.  contracts  per  verba  de 
prcefenti  with  B.  and  has  issue  by  her,  and  afterwards  marries 
C.  in  facie  eoclence;  B.  recovers  A.  for  her  husband  by  sen- 
tence of  the  ordinary ;  and  for  not  performing  the  sentence 
he  is  excommunicated,  and  afterwards  enfeoff  D.  and 
then  marries  B.  in  facie  eccleeicBy  and  dies.  B.  brings  dower 
against  D.,  and  recovers,  because  the  feoffment  was  perfrau^ 
dem  mediate  between  the  sentence  and  the  solemn  marriage, 
'^  sed  reversatur  coram  Rege  et  Concilio  quia  praedictus  A. 
non  fuit  seisitus,  during  the  espousals  between  him  and  B. 
Nota :  neither  the  contract  nor  the  sentence  was  a  marriage." 

My  Lords,  the  Curia  Regie  et  ConcUii^  before  which  the  re- 
versal took  place,  appears,  according  to  the  researches  of 
antiquarians,  to  have  been,  in  the  time  of  Edward  1,  a  tri- 
bunal of  appeal  in  cases  of  difficulty,  and  to  have  consisted  at 
that  time  of  the  Chancellor,  the  Treasurer  and  Barons  of  the 
Exchequer,  the  Judges  of  either  Bench,  and  other  function- 
aries; which  Court  of  the  Concilium  Regie  was  perfectly 
distinct  from  the  Commune  Concilium  Regni^  the  probable 
original  of  the  English  ParUament. 

Lord  Hale  speaks  largely  of  this  Court  in  his  treatise  on 
the  jurisdiction  of  the  House  of  Lords ;  and  various  references 
to  and  extracts  from  its  proceedings  are  to  be  found  in  the 
learned  Introduction  to  the  Rotuli  Literarum   Clausarum, 
lately  published  by  the  record  commissioners.     The  judg- 
ment, therefore,  of  such  a  Court  of  Error  is  of  the 
*659   highest  ''^weight.     Lord  Hale's  observation  on  the 
case  is,  ^*  that  the  sentence  was  not  a  marriage ; "  in 
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making  which  observation  he  is  probably  alluding  to  a  ques- 
tion which,  about  the  time  he  was  making  his  collection  of 
notes,  was  a  matter  of  contest  in  Westminster  Hall ;  viz., 
whether  the  man  and  woman  were  not  complete  husband  and 
wife  by  the  sentence  of  the  spiritual  Court,  without  any 
other  solemnity :  as  it  appears  in  Payne^s  Case  (a)  that  Mr. 
Attorney-General  Noy  had  affirmed  such  to  be  the  law, 
whilst  TwiSDEN,  Justice,  denied  it,  saying  that  the  marriage 
must  be  solemnized  before  they  were  complete  husband  and 
wife. 

The  result,  however,  of  the  case  above  referred  to  is,  that 
in  the  judgment  of  the  Court  of  Error  there  was  no  complete 
marriage  until  after  the  actual  solemnization  of  the  marriage 
under  the  sentence  of  the  Court ;  and  upon  the  ground  that 
the  husband  enfeoffed  D.  before  such  solemnization,  there  was 
no  seisin  in  him  during  the  marriage,  and  therefore  no  dower. 
But  the  object  at  present  is,  to  learn  from  the  case  whether, 
in  the  opinion  of  the  Court,  the  contract  per  verba  de  prce^enti 
did  alone  constitute  a  marriage ;  and,  both  from  the  judgment 
of  the  Court  below  and  of  the  Court  of  Error,  the  conclusion 
appears  inevitable,  that  each  Court  thought  such  contract 
alone  did  not  constitute  marriage :  for  the  case  sets  out  with 
stating  that  ^^A.  contracts  with  B.  per  verba  de  prcesenti;^* 
and  if  this  contract  had  alone  constituted  marri£^e,  then  was 
there  seisin  in  the  husband  during  the  marriage  and  before 
the  feoffment  to  D.,  and  the  reason  given  by  each  of  the 
Courts  for  their  respective  judgments  would  have 
*  failed.  Observe,  also,  the  difference  of  language  *660 
employed  in  the  statement  of  the  facts  of  the  case ; 
the  contract/?^  verba  de prcesenti;  the  subsequent  statement 
that  A.  married  B. ;  the  contract ;  and  the  subsequent  reason 
by  the  Court  of  Error,  that  there  was  no  seisin  during  the 
espousals.  Can  the  expressions  of  contract  on  the  one  hand, 
and  of  marriage  and  espousals  on  the  other,  posAbly  be  con- 
sidered as  synonymous,  and  referring  to  the  same  obligation  ? 
And  this  agrees  expressly  with  Hale's  inference  from  the 
case,  ^^  that  the  contract  is  not  a  marriage." 

(a)  1  Siderf.  13;  in  the  year  1660. 
TOL.  X.  86  [  661  ]; 
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FozerojV%  Oase^  (a)  which  appears  to  have  been  in  the  same 
year,  is  next  in  order :  ^*  R.  being  infirm,  and  in  his  bed,  was 
married  to  A.  by  the  Bishop  of  London,  privately,  in  no 
church  or  chapel,  nor  with  the  celebration  of  any  mass,  the 
said  A.  being  then  pregnant  by  the  said  R. ;  and  afterwards, 
within  twelve  weeks  after  the  marriage,  the  said  A.  is  deliv- 
ered of  a  son,  and  adjudged  a  bastard,  and  so  the  land 
escheated  to  the  lord,  by  the  death  of  R.  without  heir." 
Now  it  is  to  be  observed  that  this  case  must  have  been  de- 
cided upon  the  usual  plea  of  bastardy  in  a  real  action ;  the 
writ  must  have  been  sent  in  the  usual  form  by  the  Court  of 
Law  to  the  ordinary ;  the  certificate  also  returned  by  him 
in  the  usual  form.  Bracton,  in  book  5,  c.  19,  gives  various 
instances  of  the  proceedings  in  cases  of  bastardy,  with  the 
greatest  possible  minuteness ;  and  amongst  others,  that  in 
section  eleven  probably  would  be  the  form  applicable  to  this 
particular  case ;  viz.,  ^^  an  pater  suus  desponsavit  matrem 
suam ; "  and  it  could  not  have  been  until  after  the  certificate 

of  the  ordinary,  affirming  or  denying  the  marriage,  that 
*  661    the  judgment  of  the  *  Court  could  be  given.    Let  it  be 

conceded  that  the  ordinary  certified  in  this  instance 
the  marriage  to  be  void,  which,  according  to  the  ecclesiastical 
law,  as  then  in  force  in  England,  he  ought  to  have  found  good, 
but  irregular  only,  and  exposing  the  parties  to  ecclesiastical 
censures ;  and  let  it  be  further  conceded  that  the  Court  of 
Common  Law  acted  upon  such  finding,  and  gave  judgment 
against  the  demandant,  as  indeed  it  could  not  do  otherwise ; 
still  the  weight  of  this  authority  on  the  question  before  us 
remains  the  same.  Was  a  contract  per  verba  de  prceienti^ 
without  any  thing  more,  held  at  that  time  to  be  a  complete 
marriage  ?  is  the  question.  If  it  was,  the  ordinary  must  have 
returned  that  R.  had  married  A. ;  for  no  doubt  has  been  or 
can  be  raised,  that  when  the  Bishop  of  London  married  the 
two  parties,  «ts  stated  in  the  case,  he  married  ibemper  verba 
de  prcBMentu  If,  therefore,  the  contract  per  verba  de  prceeenti 
had  by  the  law  of  England  then  made  a  marriage,  the  parties 
were  actually  married  ;  but  if  the  ordinary  finds  the  marriage 

(a)  1  Rolle'8  Abridg.  850. 
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bad,  even  where  the  ceremony  was  performed  by  a  bishop, 
because  celebrated  at  an  improper  place,  the  inference  appears 
irresistible  that  some  religious  ceremony  was  necessary,  and 
that  words  of  present  contract  alone  did  not  at  that  time,  by 
the  law  of  England,  constitute  a  marriage. 

Del  HeitK*s  Case,  84  Edward  1,  is  precisely  the  same  in  its 
leading  facts,  and  in  the  conclusion  at  which  the  Court  of 
Common  Law  arriyes,  that  a  contract  per  verba  de  prcesenti, 
even  before  the  parish  priest,  was  not  sufficient ;  but  the  con- 
cluding words  of  the  record  are  too  strong  to  be  passed  over 
in  silence :  ^'  Quaesitum  fuit  si  aliqua  sponsalia  in  facie  eccle- 
siae  inter  eos  celebrata  fuerunt  postquam  praedictus 
*  Johannes  convaluit  de  prssdicta  infirmitate.  Dicunt  *  662 
quod  non.  Et  quia  convictum  est  per  assisam  istam 
quod  prsedictus  Johannes  Del  Heith  nunquam  desponsavit 
prsBdictam  Katherinam  in  facie  ecclesise  per  quod  sequitur 
quod  prsedictus  W.  filius  Johannis  nihil  juris  clamare  potest 
in  prsedictis  tenementis  sed  in  misericordia  pro  falso  clamore." 

The  conclusion  to  be  drawn  from  the  comparison  of  two 
cases  to  be  found  in  1st  Rollers  Abridgment,  p.  860,  leads  to 
the  same  inference,  that  the  contract  per  verba  de  prcesentt 
was  not  a  complete  marriage  in  the  time  of  Henry  6.  The 
first  is  at  F.  pladtum  1 :  *^  A  man  who  hath  a  wife  takes 
another  wife,  and  hath  issue  by  her ;  this  issue  is  bastard  by 
both  laws  (that  is,  the  common  law  and  the  ecclesiastical  law), 
for  the  second  marriage  is  void."  On  the  same  page  he  lays 
it  down,  in  6.  pladtum  1,  a  divorce  ca%isd  prcecontracttis  bas- 
tardizes the  issue :  the  same  case,  in  the  Year-Book,  18th 
Hen.  6,  p.  84,  being  cited  for  both  positions.  But  if  the  con- 
tract alone  makes  the  marriage,  if  it  is  itself  ipaum  Tnatrimo- 
nium,  where  is  the  necessity  for  a  divorce  in  the  second  case 
to  bastardize  the  issue,  which  it  is  admitted  is  not  necessary  in 
the  former  case  ?  They  cannot  be  reconciled  together,  except 
upon  the  supposition  that  ^^  having  a  wife  "  and  ^^  taking  a 
wife,"  that  is  ^^  actual  marriage,"  was  at  that  time  held  to  be 
one  thing,  and  ^^  a  contract  of  marriage  "  another,  falling  short 
of  the  marriage  itself.  The  authority  of  Perkins,  section  806 
(whose  statements,  from  his  citation  of  the  Tear-Books,,  may 
be  placed  conveniently  amongst  the  decisions  of  the  Courts  of 
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Law),  is  to  the  same  effect :  ^^  If  a  man  seised  of  land  in  fee 

make  a  contract  of  matrimony  with  I.  S.,  and  he  die  before 

the  marriage  is  solemnized  between  them,  she  shall  not 

*  668    have  *  dower,  for  she  never  was  his  wife."     Perkins^ 

indeed,  goes  on  to  say,  in  the  same  section,  *^  and  it 
hath  been  holden  in  the  time  of  King  Henry  3,  that  if  a 
woman  had  been  married  in  a  chamber,  that  she  should  not 
have  dower  by  the  common  law ;  but  the  law  is  contrary  at 
this  day."  But,  whatever  is  his  opinion  of  the  alteration  of 
the  law  as  to  the  case  of  the  private  marriage  (by  which  he 
probably  meant  the  ecclesiastical  law  as  to  the  solemnities 
requisite,  which  in  fact  had  been  altered),  still  it  has  no  rela- 
tion to  his  first  position,  which  is  full,  complete,  and  express 
to  the  very  point  now  imder  consideration.  His  observation 
amounts  to  no  more  than  this,  that  in  Henry  the  Sd's  time  a 
marriage  was  held  void  which  in  his  day  (the  reign  of  Queen 
Elizabeth)  would  be  held  irregular  only ;  and,  further,  the 
observation  is  strong,  that  Perkins  must  have  meant  a  diffei^ 
ent  thing  by  the  two  phrases,  ^^  contract  of  matrimony  "  and 
^^  marrying  in  the  chamber ;  '^  and  what  other  difference  can  be 
suggested,  except  that  the  one  was  a  contract  by  words  only, 
the  other  a  contract  accompanied  by  a  religious  ceremony  ? 

Again,  the  doctrine  laid  down  by  Perkins,  title  Feoffments, 
placitum  194  (for  which  he  cites  the  Year-Book,  88  Edw.  3, 
pi.  12),  shows  the  diversity  at  that  time  between  a  contract  and 
a  marriage :  ^^  If  a  contract  of  marriage  be  between  a  man  and 
a  woman,  yet  one  of  them  may  enfeoff  the  other,  for  yet  they 
are  not  one  person  in  law ;  inasmuch  as  if  the  woman  dieth 
before  the  marris^e  solemnized  betwixt  them,  the  man  unto 
whom  she  was  contracted  shall  not  have  the  goods  of  the  wife 
as  her  husband,  but  the  wife  thereof  may  make  a  will  with- 
out the  agreement  of  him  unto  whom  she  was  contracted," 

&c. ;  and  at  the  close  of  the  next  placitum  he  says, 

*  664   ^^  but  *  after  the  marriage  celebrated  between  a  man  and 

a  woman  the  man  cannot  enfeoff  his  wife,  for  then  they 
are  as  one  person  in  law."  Bracton,  in  book  2,  c.  9,  entitled 
*^  Si  vir  uxori  donationem  facere  possit  constante  matrimonio," 
may  be  thought  to  leave  the  matter  in  some  doubt  whether 
such  gifts  would  be  good  even  after  the  contract,  as  he  says, 
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^^  Matrimonium  autem  accipi  possit  sive  sit  publice  contractum 
Tel  fides  data  quod  separari  non  possunt ;  et  re  vera  donationes 
inter  yirum  et  uxorem  constante  matrimonio  valere  non  de- 
bent."  Now,  «ven  if  it  is  considered  that  by  the  ^^  fides 
data  "  Bracton  understood  a  contract  per  verba  de  prceaenti^ 
without  any  solemnity,  it  is  enough  to  say  he  could  not  be 
writing  as  a  common  lawyer  (in  fact  he  was  a  civilian)  when 
he  is  found  to  differ  from  the  authority  of  the  Year-Books. 

-The  case  of  Bunting  v.  Lepingwell  (a)  is  of  great  weight, 
and  of  immediate  bearing  upon  the  point  in  question.  Tak- 
ing the  facts  from  the  two  reporters,  (i)  it  appears  that 
Bunting  and  Agnes  Addishall  contracted  matrimony  between 
them  per  verba  de  prcesenti  tempore^  and  afterwards  Agnes 
took  to  husband  Thomas  Twede,  and  cohabited  with  him ; 
and  afterwards  Bunting  sued  Agnes  in  the  Court  of  Audience, 
and  proved  the  contract,  and  the  sentence  was  pronounced, 
^^  Quod  prsedicta  Agnes  subiret  matrimonium  cum  praefato 
Bunting,  et  insuper  pronuntiatum  decretum  et  declaratum 
fuit  dictum  matrimonium  fore  nullum,"  &c. ;  which  marriage 
between  Bunting  and  Agnes  took  place  according  to  the  sen* 
tence,  and  they  had  issue  one  Charles  Bunting  ;  and  whether 
Charles  Bunting  was  son  and  heir  was  the  question 
for  the  jury  in  an  *  action  of  trespass  brought  by  him  ;  *  665 
and  the  Court  held  him  legitunate,  and  no  bastard. 
The  argimient  before  the  Court  turned  principally  on  the 
invalidity  of  the  sentence  of  the  spiritual  Court,  by  reason 
of  Twede,  the  husband  de  facto,  not  being  made  a  party  to 
the  proceedings  by  which  his  marriage  was  declared  null; 
the  Court,  however,  holding  itself  bound  to  give  credit,  to  the 
spiritual  Court  that  the  proceedings  were  regular.  But 
the  bearing  of  the  case  upon  the  point  now  under  discussion 
is,  whether  it  establishes  a  distinction  between  the  contract 
to  marry  and  ipeum  matrimonium,  and  such  seems  the  neces- 
sary inference.  This  was  a  trial  before  the  Judges  of  the 
common  law,  who  called  for  the  assistance  of  civil  lawyers  to 
argue  the  case  before  them,  but  who  must  be  supposed  to 
know  themselves  what  was  the  common  law ;  and  if  the  con- 

(a)  Moore,  27  &  28  Eliz.  (6)  Moore,  160;  and  4  Coke,  29  a. 
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tract  per  verba  de  prcesenti  between  Bunting  and  Agnes  had 
been  what  the  common  law  had  then  recognized  as  an  actual 
marriage,  the  second  marriage  would  have  been  held  void 
without  any  controversy  ;  no  doubt  would  have  existed,  and 
no  civilian  would  have  been  consulted,  any  more  than  if  it 
had  been  a  marriage  celebrated  in  facie  ecclesice.  It  is  also 
not  unworthy  of  remark,  that  the  sentence  of  the  spiritual 
Court,  "  Quod  praedicta  Agnes  subiret  matrimonium  cum 
prffifato  Bunting,"  proves  that  not  even  by  the  ecclesiastical 
law,  as  administered  in  England,  wa^  such  contract  held  to 
constitute  a  complete  marriage  without  the  intervention  of 
the  religious  ceremony. 

The  case  of  Wild  v.  Chamberlqyne  (a)  is  so  far  of  impor- 
tance as  it  affords  direct  proof  that  in  the  opinion  of 
*  666  Chief  Justice  Pemberton,  on  the  trial  of  an  issue  *  "  mar- 
riage or  no  marriage,"  words  of  contract  de  prcesenti 
tempore^  repeated  after  a  person  in  orders,  was  a  good  mar- 
riage ;  for  it  was  only  by  importunity  of  counsel  a  case  was 
to  be  made  thereof.  If  such  a  contract,  alone  and  unaccom- 
panied by  a  religious  ceremony,  had  been  a  marriage,  surely 
the  case  would  have  been  decided  on  a  shorter  ground,  and 
the  objections,  that  the  parson  was  an  ejected  minister,  and 
that  the  ring  was  not  used  at  the  ceremony,  according  to  the 
ritual  of  the  Church  of  England,  would  never  have  been 
urged. 

In  the  case  of  Haydon  v.  Goulds  (J)  Haydon  and  his  wife 
were  Sabbatarians,  and  married  by  one  of  their  ministers  in  a 
Sabbatarian  congregation,  using  the  form  of  the  Common- 
prayer,  except  the  ring :  but  the  minister  was  a  mere  lay- 
man, and  not  in  orders  ;  and  after  administration  granted  to 
Haydon,  and  subsequently  repealed,  the  Court  pf  Delegates 
affirmed  the  sentence  of  repeal.  The  reason  given  is,  "  That 
Haydon,  demanding  a  right  due  to  him  as  husband  by  the 
ecclesiastical  law,  must  prove  himself  a  husband  according  to 
that  law,  to  entitle  himself  in  this  case."  In  this  case,  the 
book  adds,  it  is  urged  that  this  marriage  was  not  a  mere 
nullity,  because  by  the  law  of  nature  it  was  sufficient ;  and 

(a)  2d  Shower,  p.  300.  (b)  1  Salk.  119. 
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though  the  positive  law  ordains  it  shall  be  by  a  priest,  yet 
that  makes  such  a  marriage  as  this  irregular  only,  but  not 
void;  but  the  Court  ruled  tU  supra;  the  reporter  adding, 
that  the  constant  form  of  pleading  marriage  is,  ^^per  pres- 
byterium  sacris  ordinibus  constitutum.'*  Perhaps  the  more 
correct  expression  might  have  been,  ''  per  ministrum  sacris 
ordinibus  constitutum ; "  for,  undoubtedly,  after  the 
Reformation,  a  marriage  might  *  be  as  well  solemnized  *  667 
by  a  deacon  as  a  priest.  But  what  is  the  whole  result 
of  the  case  but  this,  that  by  the  English  ecclesiastical  law  a 
contract  of  marriage  per  verba  de  prcesenti  was  not  alone  suffi- 
cient (for  such  contract  there  was  in  fact)  ;  but  that  by  the 
same  law,  to  make  the  marriage  complete,  there  must  be  the 
presence  and  interventionr  of  the  priest?  And  when  it  is 
asked,  as  it  was  at  your  Lordships'  bar,  what  had  the  priest 
to  do,  or  what  had  he  to  say  ?  the  answer  must  be,  that  he 
married  them,  and  in  doing  so  he  used  such  form  of  words  as 
were  customary  at  the  time  of  his  performing  the  ceremony. 
The  form  of  words  of  present  contract  found  in  the  ritual  of 
the  Church  of  England  as  established  by  the  authority  of 
Parliament  in  the  2  and  3  Edw.  6,  c.  1,  was  not  then  for  the 
first  time  made,  but  in  part  altered  and  in  part  retained  from 
the  former  rituals  which  had  been  handed  down  from  the 
greatest  antiquity :  just  as  it  was  declared  by  the  Council  of 
Trent  (Session  24,  c.  1),  when  it  prescribes  certain  words  to 
be  used  by  the  parish  priest  when  performing  the  office  of 
matrimony;  viz.,  ^^Ego  vos  in  matrimonium  conjungo,  in 
nomine  Patris  et  Filii  et  Spiritus  Sancti."  The  decree  also 
adds,  ^^  vel  aliis  utatur  verbis,  juxta  receptum  uniuscujusque 
provinciffi  ritum." 

The  only  remaining  decision  of  a  Court  of  Common  Law, 
to  which  it  may  be  necessary  to  refer,  is  the  case  of  The 
Queen  v.  Fielding^  upon  an  indictment  for  bigamy,  (a)  The 
evidence  given  of  the  first  marriage  was,  that  the  parties 
made  a  contract  per  verba  de  prcesenti  in  English,  in  the 
presence  of  and  following  the  words  of  a  priest  in  orders, 
though  he  was  a  priest  in  the  orders  of  the  church  of  Rome ; 

(a)  14  State  Trials,  1827. 
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•  668    and  Mr.  Justice  ♦  Powell,  in  summing  up  the  case  to 

the  jury,  more  than  once  adverts  to  the  fact  that  the 
marriage  was  by  a  priest.  ^^  If  you  believe  Mrs.  Villars,"  he 
says,  ^^  there  was  a  marriage  by  a  priest."  There  is  no  reason 
to  infer  from  this  direction  to  the  jury,  that  if  the  first  mar- 
riage in  this  case  had  been  merely  a  contract  per  verba  de 
prcBsenti^  in  the  presence  of  a  layman,  the  offence  of  bigamy 
must  have  been  committed ;  but  the  inference  to  be  drawn 
from  the  summing  up  of  the  Judge  is  directly  the  reverse. 

My  Lords,  this  being  the  state  of  the  decided  cases  from 
the  earliest  time  to  the  time  of  Queen  Anne,  the  principal 
direct  authority  adduced  on  the  part  of  the  Crown  is  the 
dictum  of  Lord  Holt,  in  Jessan  v.  Collins^  (a)  ^^  that  a  con- 
tract per  verba  de  prcesenti  was  a  marriage,  and  this  is  not 
releasable ; "  and  the  decisions  which  have  subsequently 
taken  place.  That  case  came  before  the  Court  upon  a  mo- 
tion for  a  prohibition,  upon  a  suggestion  that  the  contract 
was  in  fact  per  verba  de  future^  for  which  the  party, had 
remedy  at  common  law,  and  the  case  was  disposed  of  by  the 
Court,  and  the  prohibition  refused,  upon  the  ground  that  the 
spiritual  Courts  have  jurisdiction  of  all  matrimonial  causes 
whatsoever,  and  that  there  was  no  reason  to  prohibit  them, 
because  this  may  be  a  future  contract  for  breach  of  which  an 
action  at  law  will  lie.  This  appears  distinctly  from  the  re- 
ports of  the  same  case  in  6  Modem,  155 ;  and  Holt's  Reports, 
457.  This  being  the  state  of  the  case.  Holt,  Chief  Justice, 
in  speaking  to  it  before  the  Court,  used  the  expression  above 
referred  to.  It  is  obvious,  in  the  first  place,  it  was  unneces- 
sary to  the  case  before  the  Court ;  for,  whether  present 

*  669    words  or  future  words,  the  prohibition  *  must  equally 

be  refused.  The  observation,  therefore,  is  not  entitled 
to  the  same  weight  and  authority  as  if  it  had  been  the  very 
point  of  the  case  before  the  Court.  If  by  the  terms  ^^  ipsum 
fnatrimonium  "  Lord  Holt  intended  to  lay  down  the  position 
that  it  was  so  held  by  the  common  law  of  the  land,  notwith- 
standing the  unbounded  respect  which  all  who  have  succeeded 
him  have  ever  felt  and  stUl  feel  for  his  learning  and  ability, 

(a)  2  Salk.  437. 
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we  cannot  accede  to  his  opinion.  If,  however,  the  observa- 
tion was  intended  with  reference  to  the  civil  law  or  the  canon 
law  of  Europe,  then  it  is  perfectly  correct;  and  that  such 
was  the  intention  of  Lord  Holt  we  think  abundantly  clear 
from  Wigmore^B  Ca%e^  which  follows  the  former  in  the  same 
page  of  Salkeld,  and  which  was  decided  three  years  later  than 
the  first.  In  that  case  the  husband  was  an  Anabaptist,  and 
had  a  license  from  the  bishop  to  marry,  but  married  this 
woman  according  to  the  fonns  of  his  own  religion ;  et  per 
Holt,  Chief  Justice,  ^^  by  the  canon  law,  a  contract  per  verba 
de  prcesenti  is  a  marriage." 

In  Holt's  Reports  the  expression  is  precisely  the  same,  ^^  by 
the  canon  law ; ''  and  Lord  Chief  Justice  Holt  is  there  made 
further  to  say,  ^^  In  the  case  of  a  dissenter  married  to  a  woman 
by  a  minister  of  the  congregation  who  was  not  in  orders,  it  is 
said  that  this  marriage  was  not  a  nullity,  because  by  the  law 
of  nature  the  contract  is  binding  and  sufficient ;  for  though 
the  positive  law  of  man  ordains  that  marriages  shall  be  made 
by  a  priest,  that  law  only  makes  this  marriage  irregular,  and 
not  expressly  void;  but  marrii^es  ought  to  be  solemnized 
according  to  the  rites  of  the  Church  of  England  to  entitle  the 
privileges  attending  legal  marrii^e,  as  dower,  thirds,"  &c.  It 
cannot  be  supposed  that  Lord  Holt  would  limit  the 
observation  *  to  the  canon  law,  as  undoubtedly  he  did  *  670 
in  Wigmore^s  Ca9e^  if  it  had  been  maintainable  in  the 
larger  and  unqualified  extent  supposed  to  have  been  stated 
by  him  in  the  case  of  Jesson  v.  Collms  ;  and  if  the  laitter 
statement  agrees  with  all  the  authorities,  and  the  former  is 
not,  as  we  conceive,  supported  by  or  consistent  with  them, 
we  are  bound  to  infer,  either  that  there  is  some  error  in  the 
reporter,  or  that  he  really  meant  the  proposition  to  be  limited 
to  its  more  restrained  sense. 

My  Lords,  this  dictum  of  Lord  Chief  Justice  Holt  is  of  the 
more  importance  because  it  appears  to  have  been  the  origin 
of  all  the  subsequent  opinions  expressed  by  different  Judges 
to  the  same  effect.  When  Sir  William  Scott  lays  it  down 
as  the  law  recognized  by  the  temporal  Courts  of  this  king- 
dom, he  cites  this  dictum  of  Lord  Chief  Justice  Holt,  which 
he  observes  (as  he  is  justified  in  doing  by  the  report  in  6 
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Modern)  was  agreed  to  by  the  whole  Bench.  When  Gibbs, 
Chief  Justice,  makes  the  same  observation,  he  expressly  relies 
on  the  authority  of  Sir  William  Scott  ;  Latour  v.  Teasdale.  (a) 
When  Lord  Kenyon  makes  a  similar  observation,  probably  on 
the  same  authority,  observe  how  carefully  he  guards  himself: 
^^  I  think,"  he  says,  ^Hhough  I  do  not  speak  meaning  to  be 
bound,  that  even  an  agreement  between  the  parties  per  verba 
de  prcesenti  is  tpsum  matrimonium  ;^*  Reed  v.  Passer  and 
Others.  (6)  When  Lord  Ellenborough  lays  down  the  $^me 
doctrine  in  Rex  v.  2%«  Inhaiitants  of  Brampton^  («r)  he  is 
giving  judgment  in  a  case  of  a  marriage  per  verba  de  prcesenti 
celebrated  by  a  priest  (though  whether  Roman  Catholic  or 
Protestant,  he  says,  does  not  appear) ;  and  when  he 
•  671  refers  to  the  *  authority  of  Holt,  Chief  Justice,  it  is 
clear  he  considered  Lord  Holt  to  have  been  speaking 
of  a  marriage  through  the  intervention  of  a  priest.  It  is 
therefore  of  very  great  importance  to  estimate  justly  the 
weight  of  Lord  Holt's  observation,  when  contrasted  with 
the  large  field  of  authorities  which  has  been  opened ;  upon 
which  authorities  I  have  been  longer  occupied,  because  the 
question  whereon  we  are  called  to  answer  depends  upon  the 
common  law  of  England,  of  which  the  ecclesiastical  law  forms 
a  part. 

It  will  be  improper,  however,  to  close  the  discussion  of  this 
part  of  the  case  without  adverting  to  an  argument  urged  at 
your  Lordships'  bar,  upon  which  some  reliance  appears  to 
have  been  placed;  namely,  the  state  of  the  marriages  of 
Quakers  (all  doubt  as  to  which  marriages  is  now  set  at  rest 
by  the  statute  passed  in  1885)  and  of  Jews. 

The  argument  in  substance  was  this :  that  as  the  persons 
professing  the  opinions  of  those  respective  persuasions  cele- 
brated their  marriages  according  to  their  own  peculiar  rites, 
which  necessarily  excluded  the  intervention  of  a  person  in 
holy  orders,  according  to  the  sense  which  those  words  are 
asserted  to  convey ;  and  as  their  marriages  have  been  held 
legal  with  respect  (as  it  is  argued)  to  all  the  consequences 
attending  marriage,  such  as  legitimacy,  administration,  and 

(a)  8  Taunt  832.  (6)  Peake'e  N.  P.  803. 

(c)  10  East,  289. 
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Other  civil  rights ;  so  the  validity  of  such  marriages  can  only 
be  grounded  upon  the  assumption  that  a  contract  of  mar- 
riage per  verba  de  prcesenti  did  by  law  constitute  a  marriage 
itself. 

Since  the  passing  of  the  Marriage  Act,  it  has  generally 
been  supposed  that  the  exception  contained  therein,  as  to  the 
marriages  of  Quakers  and  Jews,  amounted  to  a  tacit  acknowl- 
edgment by  the  legislature  that  a  marriage,  solemnized 
with  the  religious  *  ceremonies  which  they  were  respec-  *  672 
tively  known  to  adopt,  ought  to  be  considered  suffi- 
cient ;  but  before  the  passing  of  that  Act,  when  the  question 
was  left  perfectly  open,  we  find  no  case  in  which  it  has  been 
held  that  a  marriage  between  Quakers  was  a  legal  marriage 
on  the  ground  that  it  was  a  marriage  by  contract  per  verba  de 
prcesenti;  but,  on  the  contrary,  the  inference  is  strong,  that 
they  were  never  considered  legal.  The  legislature,  in  the 
Statute  6  <&  7  Will.  8,  c.  6,  §  63,  enacts,  that  all  Quakers  and 
Jews,  and  any  other  persons  who  should  cohabit  and  live 
together  as  man  and  wife,  should  pay  the  duty  thereby 
imposed  on.  marriages,  and  that  upon  every  pretended  mar- 
riage made  by  them  they  should  give  five  days'  notice  ;  with 
an  express  provision  in  the  sixty-fourth  section^  that  nothing 
in  the  Act  contained  should  be  construed  ^^  to  make  good  or 
effectual  in  law  any  such  marriage  or  pretended  marriage,  but 
that  they  should  be  of  the  same  force  and  virtue,  and  no 
other,  as  if  the  Act  had  not  been  made."  And  the  case 
before  Lord  Hale,  to  which  so  much  weight  was  attributed, 
as  conveying  his  opinion  that  the  marriage  was  good,  appears 
rather  to  show  his  opinion  to  have  been  the  reverse.  He 
declared  ^^  that  he  was  not  willing,  on  his  own  opinion,  to 
make  their  children  bastards ;  and  gave  directions  to  the  jury 
to  find  it  special: "  a  declaration  which  plainly  intimates  that 
the  inclination  of  his  own  mind  was  that  the  marriage  -was 
not  good.  We  cannot,  therefore,  think  that  the  case  of  the 
Quakers,  although  certainly  one  which  it  is  difficult  altogether 
to  dispose  of,  amounts  to  such  a  difficulty  as  to  induce  us  to 
alter  the  opinion  founded  on  the  authority  of  the  decided 
cases. 

And  as  to  the  case  of  the  Jews,  it  is  well  known  that 
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in  early  times  .they  stood  in  a  very  peculiar  and 

*  673    *  excepted  condition.    For  many  centuries  they  were 

treated,  not  as  natural-bom  subjects,  but  as  foreign- 
ers, and  scarcely  recognized  as  participating  in  the  civil 
rights  of  other  subjects  of  the  Crown.  The  ceremony  of 
marriage  by  their  own  peculiar  forms  might,  therefore,  be 
regarded  as  constituting  a  legal  marriage,  without  a£Fording 
any  argument  as  to  the  nature  of  a  contract  of  marriage  per 
verba  de  prcesenti  between  other  subjects.  But  even  in  the 
case  of  a  Jewish  marriage,  it  was  more  than  a  mere  contract ; 
it  was  a  religious  ceremony  of  marriage ;  and  the  case  of 
Lindo  y.  Belisario  is  so  far  from  being  an  authority  that  a 
mere  contract  was  a  good  marriage ;  that  the  marriage  was 
held  void  precisely  because  part  of  the  religious  ceremony 
held  necessary  by  the  Jewish  law  was  found  to  have  been 
omitted. 

I  proceed  now  to  refer  to  certain  statutes  passed  by  the 
legislature  at  different  times ;  from  various  enactments  and 
expressions  in  which  statutes  the  inference  appears  to  follow, 
that  a  mere  contract  per  verba  de  prcesenti  could  not  at  those 
several  times  have  been  generally  held  to  constitute  complete 
marriage. 

The  Statute  32  Hen.  8,  c.  88,  for  marriages  to  stand  not- 
withstanding precontracts,  in  its  preamble  gives  no  support 
to  the  doctrine,  that  by  the  law  of  England  the  contract  per 
verba  de  prcesenti  was  an  actual  marriage.  It  recites  the  mis- 
chief, that  after  divers  marriages  have  been  solemnized  and 
consummated,  and  fruit  of  children,  ^^  nevertheless,  by  an 
unjust  law  of  the  bishop  of  Rome,  which  is  that  upon  pre- 
tence of  a  foi-mer  contract  made  and  not  consummate,  the 
same  were  divorced  and  separate ; "  and  then  proceeds  to 
enact,  that  every  marriage,  being  contracted  and  solemnized 
•     in  face  of  the  church,  and  consummated,  or  with  fruit 

*  674    of  children,  shall  be  *  deemed  lawful,  good,  and  indis- 

soluble, notwithstanding  any  precontract,  not  consum- 
mate, which  either  party  shall  have  before  made. 

The  Statute  2  &  3  Edw.  6,  c.  28,  enacts  that,  as  conceiiiing 
precontracts,  ^^  the  former  statute  should  be  repealed,  and  be 
reduced  to  the  state  and  order  of  the  King's  ecclesiastical 
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laws  of  this  realm  "  (an  expression  of  no  slight  importance, 
when  considered  with  reference  to  the  force  within  this  king- 
dom of  the  general  canon  law  of  Europe),  "  which  before  the 
making  of  the  said  statute  were  used  in  this  realm  ;  so  that, 
when  any  cause  or  contract  of  marriage  is  pretended  to  have 
been  made,  it  shall  be  lawful  to  the  King's  ecclesiastical 
Judge  of  that  place  to  hear  and  examine  the  said  cause, 
and  (haying  the  said  contract  sufficiently  and  lawfully  proved 
before  him)  to  give  sentence  for  matrimony,  commanding 
solemnization,  cohabitation,"  &c.  The  language  of  the  leg- 
islature in  this  Act  does  surely  imply  a  marked  and  acknowl- 
edged distinction  between  contract  and  matrimony.  To  refer 
next  to  the  statutes  passed  relating  to  the  marriages  of  priests, 
the  81st  Hen.  8,  c.  14,  punishes  with  death  any  priest  who 
shall  carnally  keep  or  use  any  woman  *^  to  whom  he  is  or 
shall  be  married,  or  with  whom  he  hath  contracted  matri- 
mony;" thus  assuming  the  contract  to  be  one  thing,  actual 
matrimony  to  be  another,  although  visiting  both  offences  with 
the  same  measure  of  punishment. 

The  Statute  12  Chas.  2,  c.  33,  entitled  **  An  Act  for  Con- 
firmation of  Marriages,"  enacts,  ^^  that  all  marriages  had  and 
solemnized  after  a  certain  day,  before  any  justice  of  the  peace, 
shall  be  adjudged  and  taken  to  be  of  the  same  and  of  no  other 
force  and  effect  as  if  such  marriage  had  been  had  and 
solemnized  *  according  to  the  rites  and  ceremonies  *675 
established  or  used  in  the  church  or  kingdom  of  Eng- 
land." It  is  true  that  that  Act  is  declared  to  be  passed  ^^  for 
the  preventing  and  avoiding  all  doubts  and  questions  touching 
the  same;"  but  as  the  Act  or  ordinance  referred  to  contained 
a  form  of  contract  per  verba  de  -prcesenti  of  the  most  accurate 
and  precise  description,  and  before  witnesses,  it  affords  ground 
to  infer  that  a  contract  of  that  nature  had  not,  in  the  general 
opinion,  the  force  of  an  actual  marriage :  and  observe  how 
very  strong  the  inference  is  from  the  proviso,  ^^  that  issues  on 
the  point  of  bastardy  or  lawfulness  of  maiTiage,  depending 
on  these  marriages,  should  be  tried  by  a  jury."  Why  not  let 
them  go  to  the  Ecclesiastical  Court,  as  before,  if  by  the  law  of 
that  Court  the  contract  per  verba  de  prcesenti  was  held  an  act- 
ual marriage  without  any  religious  ceremony  ? 
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The  Statute  7  &  8  Will.  8,  c,  85,  passed  to  enforce  the  laws 
which  restrain  marriages  without  license  or  banns,  had  for  its 
object  the  levying  a  revenue  by  the  stamps  imposed  by  a 
former  Act  upon  licenses  of  marriages.  For  this  purpose  it 
lays  a  penalty  of  102.,  by  the  fourth  section,  ^^  on  every  man 
so  married  without  license  or  publication  of  banns  as  afore- 
said ; "  that  is,  upon  reference  to  the  preceding  clause,  ^^  mar- 
ried by  any  parson,  vicar,  curate,  or  other  minister  as  their 
substitute."  If  the  legislature  had  thought  a  contract  per 
verba  de  prcesenti  before  any  person  not  being  in  holy  orders 
wa«  a  vaUd  marriage,  it  surely  would  not  have  left  the  remedy 
SO  defective,  but  would  have  enacted  that  every  man  married 
without  a  license  shall  be  made  liable  to  the  penalty. 

The  Statute  10  Anne,  c.  19,  is  an  Act  for  raising  money 
for  the  use  of  the  kingdom ;  and  in  section  176  provi- 
*  676  sion  is  made  to  prevent  the  great  loss  of  duties  *  on 
marriage  licenses  which  had  been  sustained  by  the 
frequency  of  clandestine  marriages.  The  provision  is,  that 
every  parson,  vicar,  or  curate,  or  bther  person  in  holy  orders, 
who  shall  after  a  certain  day  many  any  person  in  any  church 
or  chapel,  or  in  any  other  place  whatsoever,  without  publica- 
tion of  banns,  or  without  license  first  had  from  the  proper 
ordinary  for  such  marriage,  shall  forfeit  lOOZ.  Would  this 
penalty  have  been  limited  to  the  case  of  marriage  by  a  person 
in  holy  orders,  if  it  bad  been  conceived  by  the  framers  of  the 
Act  that  a  contract  per  verba  de  prceeenti  alone,  without  the 
aid  of  a  priest,  had  constituted  a  complete  marriage  ?  The 
inference  arising  from  these  Acts  is  not  certainly  so  very 
strong,  but  whatever  inference  can  be  drawn  has  a  tendency 
^  support  the  opinion  at  which  we  have  arrived. 

The  various  Acts  of  Parliament  which  have  been  passed 
from  time  to  time,  and  which  have  been  referred  to  in  the 
course  of  the  argument,  imposing  penalties  on  the  solem- 
nization of  marriages  by  Roman  Catholic  priests  in  Ireland, 
between  Protestants,  or  between  a  Protestant  and  a  Roman 
Catholic,  and  nullifying  such  marriages,  are  founded  in  good 
sense,  and  with  a  view  to  attain  a  definite  object,  upon  the 
supposition  that  the  presence  of  a  priest  is  necessary  to  make 
the  marriage  good,  and  upon  that  supposition  only  ;  but  they 
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are  a  mere  dead  letter,  if  the  contract  per  verba  de  prcesenti 
without  the  priest  makes  the  marriage.  And  if  this  is  no 
proof,  88  perhaps  it  is  not,  that  such  was  necessarily  the  law, 
it  is  at  least  a  proof  that  it  was  the  prevailing  general  opinion, 
both  amongst  the  people  and  the  government,  that  by  law  the 
presence  of  the  priest  was  essential  to  the  contract,  ^n 

But  upon  referring,  in  the  last  place,  to  the  Statute  26 
Geo.  2,  c.  83,  the  Act  for  the  better  preventing 
*  clandestine  marriages,  it  will  be  found  that  the  *  677  / 
provisions  thereof  throw  a  stronger  light  upon  the 
subject.  If  a  contract  per  verba  de  prcesenti  had  been  con- 
sidered by  the  legislature  as  ^^  ipisum  matrimonium^^^  one 
would  have  expected  that  all  such  contracts  made  after 
the  Act  came  into  force,  if  not  made  illegal,  would  at  least 
be  declared  null  and  void.  There  could  have  been  no  more 
effectual  mode  of  suppressing  clandestine  marriages ;  but 
there  is  no  such  enactment.  The  only  clause  that  affects 
these  contracts  is  the  18th,  which  enacts  only  ^^  that  no  suit 
or  proceeding  shall  be  had  in  any  Ecclesiastical  Court  in 
order  to  compel  a  celebration  of  any  marriage  in  fade  ecclesias^ 
by  reason  of  any  contract  of  matrimony  whatsoever,  whether 
per  verba  de  prcesenti  or  per  verba  de  futuroy  which  shall  be 
entered  into  after  the  25th  March,  1754."  These  contracts 
per  verba  de  prcesenti  are  still,  therefore,  lawful,  though  they 
cannot  be  enforced  in  an  Ecclesiastical  Court.  If  these  con- 
tracts did  not  before  and  at  the  time  of  passing  the  Act  con- 
stitute a  valid  marriage,  but  were  only  the  necessary  means, 
the  basis,  for  enforcing  the  solemnization,  there  is  then  no 
injury  in  leaving  them  as  they  were ;  but  if  they  ever  consti- 
tuted a  vaUd  marriage  of  themselves,  not  being  made  null  by 
the  Act,  so  do  they  still;  and  then  may  some  great  and 
almost  inextricable  difficulties  occur  from  the  absence  of 
such  provision. 

Before  the  passing  of  the  Act,  and  indeed  since,  put  the 
case  that  A.  made  a  contract  of  marriage  per  verba  de  prcesenti 
with  B.,  and  then,  in  the  lifetime  of  B.,  marries  C.  in  facie 
ecclesice^  and  that  he  has  children  at  the  same  time  both 
by  C.  and  B. ;  B.  dies ;  are  the  issues  of  both  legitimate  ? 
It  is  clear  from  the  decisions,  that  the  issue  of  A.  and  C. 
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*  678    are  legitimate ;  *  and  if  the  argument  on  the  part  of 
the  Crown,  that  the  contract  with  B.  makes  the  mar^ 
riage,  be  well  founded,  the  issue  of  B.  is  legitimate  also. 
Suppose   two  sons,  bom  at  the  same  time,  one  from  each 
mother,  a  possible  event,  which  is  the  eldest  son  and  heir  ? 
This  and  many  more  cases  of  difficult  solution  may  be  put,  if 
the  contract  per  verba  de  prcesenti  was  by  the  English  law 
held  to  be  actual  marriage;  and  from  these  considerations 
arises  the  necessary  inference  that  it  was  not ;  and  thus  do 
arguments  from  the  enactments  of  the  legislature  combine 
and  agree  with  the  authority  of  the  decided  cases,  to  prove 
that  such  never  was  the  law  of  England, 
I)     My  Lords,  I  proceed,  in  the  last  place,  to  endeavour  to  show 
that  the  law  by  which  the  spiritual  Courts  of  this  kingdom 
have  fr'om  the  earliest  time  been  governed  and  regulated  is 
not  the  general  canon  law  of  Europe,  imported  as  a  body  of 
law  into  this  kingdom,  and  governing  those  Courts  propria 
vigor  By  but,  instead  thereof,  an  ecclesiastical  law,  of  which 
the  general  canon  law  is  no  doubt  the  basis,  but  which  has 
been  modified  and  altered  from  time  to  time  by  the  ecclesia&- 
tical  constitutions  of  our  archbishops  and  bishops,  and  by  the 
legislature  of  the  realm,  and  which  had  been  known  from 
early  times  by  the  distinguishing  title  of  the  King's  Ecclesias* 
tical  Law.     And  if  it  shall  appear,  upon  reference  to  this  law, 
that  there  is  no  incontrovertible  authority  to  be  found  therein 
that  marriage  was  held  to  be  complete  before  actual  celebration 
by  a  priest,  the  absence  of  such  direct  authority  in  the  affirm- 
ative is  sufficient  to  justify  us  in  drawing  the  conclusion 
already  formed,  that  the  contract  alone  is  not  by  the  law  of 
England  the  actual  marriage.    The  result,  however,  of  a 
somewhat  hasty  consideration  of  the  authorities  upon 
*679    this  *  question  (for  the  due  research  into  which  we 
were  anxious  to  have  obtained  a  longer  time)  appears 
to  us  to  be,  that  no  such  rule  obtained  in  the  spiritual  Courts 
in  this  kingdom.  ^^ 

It  woidd  scarcely  have  been  necessary  to  have  entered 
upon  this  part  of  the  discussion,  had  it  not  been  for  ^e  ob- 
servations made  by  Sir  Wiluam  Scott,  in  the  case  of  i>a2- 
rymple  v.  Dalrymple.    That  very  learned  Judge,  after  laying 
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down  in  his  deservedly  celebrated  judgment  in  that  case,  that 
marriage  is  a  contract  of  natural  law  and  of  civil  law  also, 
proceeds  to  observe,  ^^  that  when  the  natural  and  civil  con- 
tract was  formed,  the  law  of  the  church,  the  canon  law,  con- 
sidered it  had  the  full  essence  of  matrimony  without  the 
intervention  of  the  priest ;  "  which  canon  law  is  then  stated 
by  that  eminent  Judge  to  be  '^  the  known  basis  of  the  matri- 
monial law  of  Europe/'  The  observation  upon  which  so 
much  reliance  has  been  placed  by  the  counsel  for  the  Crown 
then  follows :  ^^  that  the  same  doctrine  is  recognized  by  the 
temporal  Courts  as  the  existing  rule  of  the  matrimonial  law 
of  this  country ; "  although  certainly  the  observation  is  in 
some  degree  qualified  by  the  expression,  ^^  that  the  comonon 
law  had  scruples  in  applying  the  civil  rights  of  dower  and 
community  of  goods,  and  legitimacy,  in  the  cases  of  these 
looser  species  of  marriage." 

My  Lords,  as  we  have  already  stated,  in  the  opinion  we 
have  given,  that  we  do  not  conceive  it  to  be  part  of  the  law 
of  the  temporal  Courts,  that  ^*when  the  natural  and  civil 
contract  was  formed,  it  had  the  full  essence  of  matrimony 
without  the  intervention  of  the  priest,"  it  is  only  proper  to 
state,  in  the  first  place,  that  the  entertaining,  as  we  do,  a  dif- 
ferent view  of  this  subject  from  that  eminent  Judge, 
does  not  in  any  *  manner  whatever  break  in  upon  the  *  680 
authority  of  the  decision  in  the  case  of  Dairymple  v. 
DcUrymple. 

The  doctrine  of  the  temporal  Courts  in  England  had  no 
bearing  at  all  upon  a  question  which  was  to  be  decided  solelj 
by  the  law  of  Scotland ;  which  country,  it  is  well  known, 
differs  materially  from  ouib  in  many  of  its  legal  institutions, 
and  in  none  more  pointedly  than  those  which  relate  to  mai> 
riage  and  legitimacy.  Again,  it  was  of  no  importance  in  that 
case  whether  the  canon  law  of  Europe  was  introduced  into 
England  as  part  of  the  law  of  the  land ;  the  only  question 
necessary  for  the  decision  of  the  case  then  before  the  Court 
being,  whether  such  canon  law  was  introduced  or  not  into 
the  law  of  Scotland.  The  opinion,  therefore,  of  that  eminent 
person,  so  far  as  regards  England,  was  uncalled  for  and  ex- 
trajudicial ;  and  upon  that  ground  the  question  before  us 
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must  be  considered  as  unfettered  by  the  weight  of  such  great 
authority,  and  open  to  the  most  free  discussion. 

But  that  the  canon  law  of  Europe  does  not^  and  never  did, 
as  a  body  of  laws,  form  part  of  the  law  of  England,  has  been 
long  settled  and  established  law.  Lord  Hale  defines  the  ex- 
tent to  which  it  is  limited  very  accurately.  "  The  rule,'*  he 
says,  *^  by  which  they  proceed  is  the  canon  law,  but  not  in 

■ 

its  full  latitude,  and  only  so  far  as  it  stands  uncorrected  either 
by  contrary  Acts  of  Parliament  or  the  common  law  and  cus- 
tom of  England  ;  for  there  are  divers  canons  made  in  ancient 
times,  and  decretals  of  the  popes,  that  never  were  admitted 
here  in  England."  (a) 

Indeed  the  authorities  are  so  numerous,  and  at  the  same 

times  so  express,  that  it  is  not  by  the  Roman  canon 
*  681    law  that  our  Judges  in  the  spiritual  Courts  *  decide 

questions  within  their  jurisdiction,  but  by  the  King's 
ecclesiastical  law,  that  it  is  sufficient  to  refer  to  two  as  an 
example  of  the  rest.  In  Caudrey*%  Case^  (()  which  is  intitled 
**  Of  the  King's  Ecclesiastical  Law,"  in  reporting  the  third 
resolution  of  the  Judges,  Lord  Coke  says,  *^  As  in  temporal 
causes  the  King,  by  the  mouth  of  the  Judges  in  his  Courts  of 
Justice,  doth  judge  and  determine  the  same  by  the  temporal 
laws  of  England,  so  in  cases  ecclesiastical  and  spiritual,  as, 
namely "  (amongst  others  enumerated),  ^*  rights  of  matri- 
mony, the  same  are  to  be  determined  and  decided  by  Eccle- 
siastical Judges  according  to  the  King's  ecclesiastical  law 
of  this  realm  ;  "  and  a  little  further  he  adds,  ^*  So,  albeit  the 
Kings  of  England  derived  their  ecclesiastical  laws  from  others, 
yet  so  many  as  were  proved,  approved,  and  allowed  here,  by 
and  with  a  general  consent,  are  aptly  and  rightly  called  ^  The 
King's  Ecclesiastical  Laws  of  England.'  "  In  the  next  place, 
Sir  John  Da  vies,  in  Le  Ca%e  de  Commendams^  (c)  shows  how 
the  canon  law  was  first  introduced  into  England,  and  fixes 
the  time  of  such  introduction  about  the  year  1290,  and  lays  it 
down  thus :  ^^  Those  canons  which  were  received,  allowed, 
and  used  in  England,  were  made  by  such  allowance  and 

(a)  Hale's  Hist,  of  Comm.  Law,  c.  2.  (6)  5  Co.  Rep.  1. 

(c)  Sir  J.  Dar.  60  b,  70-72  b;  ante,  p.  612. 
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usage  part  of  the  King's  ecclesiastical  laws  of  England, 
whereby  the  interpretation,  dispensation,  or  execution  of 
those  canons,  having  become  laws  of  England,  belong  solely 
to  the  King  of  England  and  his  m^istrates  within  his  do- 
minions : "  and  he  adds,  ^^  yet  all  the  ecclesiastical  laws  of 
England  were  not  derived  and  adopted  from  the  court  of 
Rome  ;  for  long  before  the  canon  law  was  authorized 
and  published  "  (which  *  was  after  the  Norman  Con-  *  682 
quest,  as  before  shown),  ^^the  ancient  Kings  of  Eng- 
land ;  viz.,  Edgar,  Athelstan,  Alfred,  Edward  the  Confessor, 
and  others,  did,  with  the  advice  of  their  clergy  within  the 
realm,  make  divers  ordinances  for  the  government  of  the 
Church  of  England ;  and  after  the  Conquest  divers  provincial 
synods  were  held,  and  many  constitutions  were  made  in  both 
the  kingdoms  of  England  and  Ireland ;  all  which  are  part  of 
our  ecclesiastical  laws  of  this  day." 

We  therefore  can  see  no  possible  ground  of  objection  to 
the  inquiry,  whether  before  the  introduction  of  the  canon  law 
any  law  existed  upon  the  subject  of  marriage  differing  from 
that  of  the  canon  law,  and  not  afterwards  superseded  thereby ; 
and  when  we  find,  in  the  collection  of  ancient  laws  and  insti* 
tutes  of  England  published  by  the  commissioners  of  public 
records,  amongst  the  laws  of  Edmund,  one  which  directs 
that  at  the  nuptials  there  should  be  a  mass-priest  by  law, 
who  shall,  ^^  with  Ood's  blessing,  bind  the  union  to  all  pros- 
perity," we  can  see  no  more  ground  to  doubt  the  existence 
of  this  law  (which  does  not  now  make  its  appearance  for  the 
first  time,  but  was  published  by  Wilkin  (a)  in  the  last  cen- 
tury) than  any  other  document  of  antiquity  which  has  been 
received  as  genuine  without  hesitation. 

The  council  held  at  Winchester  in  the  time  of  Archbishop 
Lanfranc,  in  the  year  1076,  (i)  contains  a  direct  and  express 
authority  with  a  nullifying  clause,  that  a  marriage  without 
the  benediction  of  the  priest  should  not  be  a  Intimate  mar- 
riage, and  that  other  marriages  should  be  deemed  fornication. 
Numerous  councils  foUow,  in  which  are  decrees  to  prevent 

(a)  See  WilMns's  Concilia,  367. 

(6)  Jobnst  £cc.  Law,  A.D.  1076,  §  6. 
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*683  and  *  punish  clandestine  marriages,  but  in  no  one 
of  which  is  there  any  repeal,  express  or  implied,  of  the 
rule  laid  down  bj  the  first ;  vis.,  that  the  presence  of  the 
priest  is  necessary  to  constitute  a  legitimate  marriage ;  but 
the  time  of  the  marriage  by  the  priest,  the  place  where  it  ia 
to  be  celebrated,  and  other  regulations,  are  prescribed,  in 
order  to  meet  the  evil  which  was  then  existing.  That  the 
marriage,  though  called  clandestine,  was  still  a  marriage  cele- 
brated by  a  priest,  and  so  assumed  to  be,  is  placed  beyond  all 
doubt  by  the  11th  Constitution  of  Archbishop  Stratford,  estab- 
lished by  the  Council  of  London :  (a)  ^^  De  celebrantibus  mat- 
limonia  clandestina  in  ecclesiis  oratoriis  vel  capellis.*'  That 
eonstitution  recites  in  effect,  that  people  left  their  own  places 
of  residence,  where  the  impediments  to  their  marriage  were 
notorious  and  their  parish  priests  not  disposed  to  solemnize 
their  marriage,  and  betook  themselves  to  populous  places 
where  they  were  unknown,  in  order  that  "  aliquoties  in  eccle- 
siis aliquando  in  capellis  seu  oratoriis  matrimonia  inter  ipsos 
de  facto  solemnizari  procurent/'  What  is  this  but  a  plain 
assumption  that  the  marriage  so  celebrated  was  celebrated  by 
a  priest  ?  for  surely  none  others  but  persons  in  holy  orders 
could  celebrate  them  in  churches,  chapels,  or  oratories. 

The  authority  of  John  De  Burgo,  a  dignitary  of  the  Church 
of  England,  was  much  relied  on,  as  a  direct  proof  that  a  con- 
tract per  verba  de  prcesenti  was  sufficient  to  constitute  com- 
plete matrimony,  without  the  presence  or  intervention  of  a 
priest.  The  materials  of  his  work,  bearing  the  quaint  title 
of  Pupilla  Oculi,  were  compiled  in  1885,  and  the  work  itself 
printed  at  Paris;  but  afterwards,  in  the  year  1400, 
*  684  *  an  edition  was  printed  in  London,  **  Omnibus  pres- 
byteris  precipue  Anglicanis  summe  necessaria."  The 
work  contains,  amongst  other  things,  a  treatise  on  the  Admin- 
istration of  the  Seven  Sacraments ;  and  under  the  head  *^  De 
Sacramento  matrimoniali "  occurs  the  passage  relied  on  by  the 
Crown.  The  author  lays  it  down,  ^^  Of  the  minister  of  this 
sacrament  it  is  to  be  observed,  that  no  other  minister  is  to  be 
required  distinct  from  the  parties  contracting ;  for  they  them- 

(o)  Johnst.  £cc.  Law,  A.D.  IdiS,  §  11;  2  Wilkins's  Concilia,  706. 
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selyes  for  the  most  part  minister  this  sacrament  to  themselves, 
either  the  one  to  the  other,  or  each  to  themselves."  And  a 
little  further  he  adds,  ^^  Scotus  says,  that  to  the  conferring  of 
this  sacrament  there  is  not  required  the  ministry  of  a  priest, 
aikl  that  the  sacerdotal  benediction  which  the  priest  is  wont 
to  make  or  utter  upon  married  people,  or  other  prayers  uttered 
by  him,  are  not  the  form  of  the  sacrament  nor  of  its  essence, 
but  something  sacramental  pertaining  to  the  adorning  of  the 
sacrament."  From  this  passage  it  is  clear  that,  whether  abso* 
lutely  necessary  or  not,  it  was  at  least  usual  and  customary  at 
that  time  to  make  the  contract  before  the  priest.  It  appears 
further,  from  the  first  words  of  the  following  chapter,  **  De 
matrimonio  clandesttno,"  that  such  course  was  ordered  by  the 
church :  **  Inhibitum  est  oontrahere  nuptias  occulte,  sed  pub- 
lice,  coram  sacerdote,  sunt  nuptisB  in  Domino  contrahendad." 
If,  therefore,  in  the  passage  above  cited,  the  author  intends  to 
express  thus  much  only,  and  no  more ;  viz.,  that  by  the  con* 
tract  per  verba  de  prceseiUi^  made  privately  between  them- 
selves, that  mysterious  sacrament  of  which  he  is  speaking  has 
been  taken  by  them  which  makes  the  contract  indissoluble 
and  capable  of  being  enforced  by  either  against  the  other  in 
facie  ecelesim^  such  doctrine  is  admitted  to  be  consistent 
with  the  *  ecclesiastical  law  received  in  England ;  but  *  685 
if  it  is  supposed  to  mean  more,  if  it  is  held  up  as  an 
authority  that  the  marrii^e  is  complete  for  all  civil  purposes 
o£  legitimacy,  dower,  and  other  civil  rights,  then,  before  we 
accede  to  the  proposition,  it  is  the  safer  course  to  discover,  if 
possible,  whether  the  doctrine  of  the  text-writer  is  or  is  not 
consistent  with  the  recognized  laws  and  constitutions  of  the 
Church  of  England  then  in  force,  and  with  the  course  and 
practice  of  the  Ecclesiastical  Courts  of  England  at  that  time, 
and  in  case  of  a  discrepancy  between  them,  to  reject  the 
authority  of  the  text-writer,  and  to  adhere  to  that  of  the  rec- 
ognized law  and  the  practice  of  the  Courts ;  for  there  is  no 
surer  evidence  of  the  law  in  any  particular  case  than  the 
course  and  practice  of  the  Courts  in  which  such  law  is  admin- 
istered. We  should  treat  the  best  of  our  text-writers.  Sir 
William  Blackstone,  for  example,  precisely  in  the  same 
way. 
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Now,  at  the  time  of  the  publication  of  John  de  Burgo,  and 
of  the  other  work,  intitled  '^  Manipulus  Curatorum,'*  cited  for 
the  same  purpose,  there  stood,  unrepealed  by  any  subsequent 
constitution  of  the  church,  both  the  constitution  of  Lanfranc, 
before  stated,  and  the  subsequent  constitutions  of  the  church 
against  clandestine  marriages :  the  former  directly  declaring 
the  presence  of  the  priest  at  the  marriage  to  be  necessary  to 
giye  it  validity;  the  latter  implying  such  necessity.  I  ask 
whether  the  Courts  of  Ecclesiastical  Law  of  England  would 
take  the  law,  if  the  very  point  in  controversy  was  brought 
before  them,  from  the  text-writers  of  the  day,  or  from  the 
constitutions  of  the  church  ?  I  doubt  not,  however  learned 
or  in  whatever  estimation  the  text-writers  might  be,  it  would 

be  from  the  law  of  the  church ;  and  as  to  the  course 
*  686    *  and  practice  of  the  Courts  of  Ecclesiastical  Law  in 

respect  to  a  matrimonial  suit  to  enforce  marriage  upon 
a  contract  per  verba  de  prcesenti^  the  prayer  upon  the  libel  has 
been,  not  to  pronounce  that  the  parties  are  already  actually 
and  completely  married,  but  that  it  may  be  pronounced  ^^  for 
the  validity,  full  force,  and  strength  of  the  said  contract  of 
marriage,  to  all  effects  and  intents  in  law  whatsoever ;  and 
that  the  defendant  may  be  compelled  to  solemnize  the  said 
marriage  in  the  fftce  of  the  church : "  (a)  just  as  in  Bunting*% 
Ca%ey  before  cited,  the  decree  was  not  that  Agnes  was  married, 
but  that  Agnes  "  matrimonium  subiret." 

And  when  reference  is  made  to  Oughton,  (5)  the  same 
appears  more  distinctly  to  be  the  form  of  proceedings ;  and  it 
would  be  most  singular,  if  the  contract  per  verba  de  prcesenti 
was  considered  by  the  Court  as  an  actual  complete  marriage, 
that  a  provision  should  be  made  for  the  Court  to  inhibit  the 
party,  ^^  pendente  lite^  from  contracting  matrimony,  or  procur- 
ing matrimony  to  be  solemnized."  If  the  Court  held  the  first 
marriage  to  be  entirely  complete,  surely  the  Statute  of  James, 
which  had  then  been  passed  more  than  a  century,  and  which 
made  the  second  solemnization  a  felony,  would  have  been  a 
surer  protection  than  the  inhibition  of  the  Court.  But  the 
necessary  inference  is,  that  the  Court  could  not  have  so  held 

(a)  Clerk's  Listnictor,  326.  (6)  Vol.  1,  283. 
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the  effect  of  the  contract ;  and  it  follows,  therefore,  that  the 
authority  of  the  passages  above  cited  cannot  be  safely  relied 
on  against  the  constitutioos  of  the  church  and  the  practice  of 
the  spiritual  Court. 

We  now  pass  to  the  consideration  of  the  particular  cir- 
cumstances involved  in  the  first  question  proposed 
*  by  your  Lordships,  which  supposes  this  marriage  to    *  687 
have  taken  place  in  the  house  and  in  the  presence  of  a 
placed  and  regular  minister  of  the  congregation  of  Protestant 
dissenters  called  Presbyterians. 

As  we  have  already  stated  our  opinion,  that  to  make  the 

marriage  a  complete  marriage,  it  must  be  solemnized  in  the 

presence  of  a  miaister  in  holy  orders,  it  is  only  necessary  to 

look  back  to  the  time  when  that  law  first  obtained  in  England 

'  to  enable  us  to  answer  that  question  without  difficulty. 

At  the  early  period  when  such  law  arose,  and  down  to  a"^ 
comparatively  recent  period,   the  expression  priest,  curate, 
minister,  deacon,  and  person  in  holy  orders,  which  are  the 
words  met  with  in  the  different  constitutions  and  councils 
and  authorities  bearing  on  the  subject,  could  point  to  those 
persons  only  who  had  received  episcopal  ordination ;  there 
were  no  others  known  at  all ;  all  but  they  were  laymen ;  and    I 
unless  some  Act  of  the  legislature  has  interposed  its  author-  / 
ity,  and  given  the  Protestant  dissenting  minister  in  Ireland  I 
the  same  power  for  this  purpose  as  the  persons  in  holy  orders  / 
did  before  possess,  we  think  the  entering  into  the  contract  in  / 
his  presence  cannot,  in  the  legal  sense  of  the  word,  be  heldj  ' 

to  be  entering  into  it  in  the  presence  of  a  person  ^'  in  holyl 
orders."    Now  no  statute  has  been  brought  forward,  exceptj 
the  21st  &  22d  Geo.  3,  c.  25  (Irish):  but  the  operation  oi 
that  statute  is  limited  to  matrimonial  contracts  or  marriages 
between  Protestant  dissenters,  and  solemnized  by  Protestant 
dissenting  ministers  or  teachers ;  and  as  your  Lordships*  ques- 
tion goes  on  to  state  that  one  of  the  contracting  parties  ii 
this  case  is  not  a  Protestant  dissenter,  but  a  member  of  the 
Established  Church  of  England  and  Ireland,  it  follows 
that  the  case  does  not  fall  within  that  statute,  and  *  that  *  68£ 
it  must  be  decided  as  if  that  statute  had  never  been 
passed. 
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My  Lords,  the  two  subsequent  conditions  or  circumstances 
contained  in  your  Lordships'  question  can  obviously  make  no 
difference.  The  form  of  the  religious  ceremony  cannot, 
upon  any  principle  or  upon  any  authority,  compensate  for  the 
want  of  the  presence  of  the  proper  minister,  assuming  such 
presence  to  be  necessary ;  nor  can  the  circumstance  of  subse- 
quent cohabitation  carry  the  validity  of  the  marriage  higher 
than  the  original  force  of  its  obligation. 

The  main  and  principal  point,  however,  of  your  Lordships^ 
first  question  still  remains  to  be  answered ;  viz.,  whether, 
after  such  a  contract  entered  into  between  A.  and  B.,  whether 
A.,  by  marrying  C.  in  England  whilst  B.  is  still  living,  com- 
mits the  crime  of  bigamy  ? 

And  after  the  full  discussion  of  the  general  question,  and 
our  opinion  already  declared,  that  the  first  contract  does  not 
amount  to  a  marriage  by  the  common  law,  it  is  hardly  neces- 
sary to  say  that  we  hold  the  offence  of  bigamy  has  not  been 
committed.  Indeed,  independently  altogether  of  the  answer 
we  have  given  to  that  abstract  question,  and  admitting,  for 
the  sake  of  argument,  that  the  law  had  held  a  contract  per 
verba  de  prcesenti  to  be  a  marriage,  yet,  looking  to  the  stat- 
ute upon  which  this  indictment  is  framed,  we  should  have 
thought,  upon  the  just  interpretation  of  the  words  of  that 
statute,  the  offence  of  bigamy  could  not  be  made  out  by  evi- 
dence of  such  a  marriage  as  this.  The  words  are,  ^'  If  any 
person,  being  married,  shall  marry  any  other  person  during 
the  life  of  the  first  husband  or  wife ; "  words  which  are 
almost  the  very  same  as  those  in  the  original  statute  of 
James  1.  Now  the  words  **  being  married,"  in  the 
*  689  fii*st  clause,  *  and  the  words  ^^  marry  any  other  person," 
in  the  second,  must  of  necessity  point  at  and  denote 
marriage  of  the  same  kind  and  obligation.  If,  therefore,  a 
marriage  per  verba  deprmeentiy  without  any  ceremony,  is  good 
for  the  first  marriage,  it  is  good  also  for  the  second ;  but  it 
never  could  be  supposed  that  the  legislature  intended  to  visit 
with  capital  punishment  (for  the  offence  would  be  capital  if 
the  plea  of  clergy  could  be  counter-pleaded)  the  man  who 
had  in  each  instance  entered  into  a  contract  per  verba  de 
prcesenti^  and  nothing  more.  Waiving,  however,  that  consid- 
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eration,  it  is  enough  to  state  to  your  Lordships,  as  the  answer 
to  the  first  question,  that  in  our  opinion  A.  did  not,  under 
the  circiunstances  therein  stated,  commit  the  crime  of  bigamy. 

My  Lords,  we  have  so  fully  and  pointedly  answered  the 
second  question  proposed  by  your  Lordships,  in  stating  the 
grounds  of  our  first  answer,  that  it  is  unnecessary  to  trouble 
you  with  any  further  observation  thereon,  except  that  as  the 
Statute  of  58  Geo.  8,  c.  81,  has  enacte4  that  no  suit  shall  be 
had  to  compel  the  celebration  of  such  a  contract  in  any  Eccle- 
siastical Court  in  Ireland,  we  think  this  question  also  should 
be  answered  in  the  negative. 

In  conclusion,  I  would  only  observe,  that,  although  I  am 
authorized  to  state  that  our  opinion  on  the  questions  pro- 
posed to  us  is  unanimous,  yet  I  ought  to  add  that  my  learned 
brethren  are  not  to  be  held  responsible  for  the  reasoning  upon 
which  I  have  endeavoured  to  establish  the  validity  of  that 
opinion. 

Lord  Brougham.  —  My  Lords,  in  rising  to  move  that  the 
opinions  of  the  learned  Judges  be  printed,  I  am  sure  I  only 
anticipate  that  which  must  have  been  the  feeling  of 
every  one  of  the  noble  Lords  who  have  •  heard  the  *  690 
argument  in  this  case,  —  a  feeling  of  great  gratitude 
to  the  learned  Judges  for  the  extraordinary  attention  which 
they  have  bestowed  upon  this  most  important  case,  and  for 
the  great  pains  which  they  have  taken  in  investigating  the 
grounds  of  the  opinions  they  were  about  to  submit  to  your 
Lordships,  and  of  peculiar  thankfulness  to  the  learned  Judges 
for  their  having  done  so  in  circumstances  which,  from  what 
passed  the  last  time  that  they  were  here,  must  be  understood 
to  have  imposed  peculiar  difficulties  upon  them,  —  I  mean  the 
extent,  variety,  and  urgency  of  their  occupations,  with  which 
the  great  attention  they  have  bestowed  upon  the  question 
must  needs  have  interfered. 

I  hope,  therefore,  my  Lords,  that  as  I  most  heartily  and 
sincerely  thank  their  Lordships  for  the  able  statement  of 
their  opinions  with  their  reasons,  which  we  have  just  now 
heard  from  my  right  honourable  friend  the  Chief  Justice  of 
the  Common  Pleas,  I  shall  not  be  suspected  of  derogating  at 
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all  from  that  respect,  from  that  profound  deference  which  I 
owe  to  their  opinion,  or  of  at  all  retracting  what  I  have  said 
in  expressing  my  gratitude  and  your  Lordship's  gratitude 
(for  I  assume  that  I  do  express  your  opinions  and  feelings 
as  well  as  my  own  in  so  thanking  the  learned  Judges),  if  I 
proceed  to  state,  in  a  very  few  words,  my  deep  regret  at 
finding  that,  though  there  have  been  considerable  fluctuations 
and  doubt  in  the  minds  of  some  of  the  learned  Judges,  yet — 
that  as  in  the  end  they  have  all  acceded  to  the  result,  though 
not  bound  by  the  reasons  upon  which  that  result  is  made  to 
rest,  —  my  regret  that  we  have  not  had  the  benefit  of  those 
arguments  and  those  views  which  had  at  first  given  rise  to 

considerable  fluctuation  and  doubt  in  the  minds  of 
*  691   some  of  those  learned  persons,  and  of  the  *  process  of 

reasoning  by  which  that  fluctuation  was  made  to  sub- 
side into  calm,  and  by  which  the  doubts  were,  to  a  certain 
degree  at  least,  removed. 

My  Lords,  I  can  very  well  imagine,  being  now  left  to  my 
own  conclusions  from  not  having  heard  them  stated,  -^  I  can 
very  well  imagine  the  grounds  of  the  fluctuation,  and  the 
foundation  of  those  doubts  ;  for,  in  the  first  place,  it  is  to  be 
observed  that  we  have  now  heard  the  learned  Judges  come 
to  a  conclusion,  into  which  if  we  shall  follow  them,  we  neither 
more  nor  less  than  hiy  down  this  proposition,  —  startUng  to 
me,  I  confess,  —novel  to  my  mind,  I  admit,  —  that  England  is 
the  only  country  in  Christian  Europe  which  has  adopted  this 
peculiar  law ;  that  all  Christian  Europe  being,  one  great 
moral  territory,  —  one  great  field,  over  which  law  extends,  — 
one  great  mass  of  people  bound  together  by,  and  living  to- 
gether under,  the  same  system  of  polity  ecclesiastical, — 
living  together  under  the  same  system  of  faith  Christian ; 
namely,  the  catholic  fidth  of  all  Christian  people,  —  that  all 
this  body  holding  the  same  doctrine  respecting  marriage,  and 
exercising  the  same  jurisdiction  touching  marriage  rights, 
founded  upon  the  same  system  of  religious  and  civil  polity, 
whether  it  be  derived  from  the  civil  law  as  its  fountain,  or 
from  the  canon  law  in  its  connection  with  the  common  cath- 
olic faith  of  Europe,  —  that  all  this  mass  of  people,  that  all 
these  realms,  with  all  their  jurisdictions,  lay  and  clerical,  have 
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one  rule,  one  guide,  one  system,  one  polity,  one  law,  but  that 
England  alone  is  the  one  solitary  but  prominent  exception  to 
that  law,  that  rule,  that  polity,  that  sjrstem,  and  alone  adopts 
a  principle,  not  only  irreconcilable  with,  but  in  diametrical 
hostility  and  opposition  to,  the  polity  and  the  legal  and  eccle- 
siastical system  of  all  Christian  Europe. 

*  My  Lords,  finding  that  this  is  a  case  of  such  ex-  *  692 
ception,  I  naturally  am  led  to  look  to  see  whether  the 
Judges,  in  dealing  with  these  questions,  have  not  held  that 
the  community  and  universality  of  the  canon  law  is  of  the 
utmost  possible  weight  in  determining  the  particular  law  of 
any  one  given  country.  And  I  find  some  of  the  most  vener- 
able authorities,  particularly  Lord  Stowell,  precisely  adopt- 
ing that  very  view,  and  resting  his  judgment  as  to  what  was 
the  law  of  one  country,  namely,  Scotland,  upon  that  ground, 
—  I  am  speaking  now  of  what  clearly  is  not  extrajudicial,  for 
it  is  the  decision  itself,  —  resting  his  opinion  as  to  what  must 
have  been  the  law  of  Scotland  upon  his  opinion  or  his  knowl- 
edge of  what  was  the  law  of  all  Europe,  and  therefore  holding 
that,  until  you  displace  the  general  law  by  proving  Scotland 
to  be  an  exception,  until  you  show  that  there  are  either  de- 
cisions of  the  Courts  or  Statutes  made  in  Scotland  to  take  it 
out  of  the  common  law  of  Europe,  — he  should  hold  it  to  be 
the  law  of  Scotland,  because  it  was  the  law  of  the  rest  of 
Christian  Europe.  It  is  clear,  therefore,  what  Lord  Stowell's 
opinion  would  have  been  upon  this  most  fundamental  point. 
It  is  clear  .that  he  would  have  felt  the  same  difficulty  which 
I  feel  in  coming  to  a  conclusion  which  excepts  England  from 
every  other  country  in  Europe,  —  England,  in  which  the 
catholic  religion  was  the  same, — England,  in  which  the  eccle- 
siastical law  was  the  same,  and  from  whose  decision  there  lay 
an  appeal  to  the  same  common  forum  of  appeal ;  namely,  the 
pope  at  Rome,  till  the  Statutes  of  Henry  8  took  it  away,  and 
severed  us  from  the  catholic  church,  —  that  England  should 
be  an  exception  to  all  Europe,  he  would  have  found  the  same 
difficulty  in  believing  the  possibility  of,  which  I  now  feel, 
and  which  must,  therefore,  have  been  one  of  the 
grounds  *  of  fluctuation  and  of  the  doubt  in  the  minds  *  698 
of  some  of  the  learned  Judges  to  which  my  right 
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honourable  and  learned  friend  the  Chief   Justice  has 
ferred. 

My  Lords,  there  is  another  ground  of  fluctuation  and  doubt, 
and  another  very  startling  consequence,  which  I  also  feel 
grievously  oppressive,  if  I  am  to  come  to  the  same  conclusion 
at  which  the  majority  of  the  learned  Judges  have  arrived, 
and  to  which  they  have  all  acceded,  —  upon  what  reasons  we 
have  not  been  informed.  If  we  come  to  that  conclusion,  I 
also  affirm  this,  that  many,  many  persons  are  unmarried,  who 
have  thought  that  they  were  married  ;  that  many,  many  hus- 
bands have  now  a  right  to  bid  their  wives,  or  supposed  wives, 
abire  et  Mi  habere  res  suoi ;  that  many,  many  children  who 
have  hitherto  hoped  and  believed  that  they  were  legitimate, 
are  now  bastards ;  and  that  not  only  is  that  the  case  with 
respect  to  the  status  of  the  parties,  and  that  not  only  may 
notice  be  given  instantly  in  Ireland  by  those  husbands  who 
no  longer  wish  to  have  their  wives  as  wives,  or  by  those 
wives  who  no  longer  may  wish  to  have  their  husbands  as 
husbands;  but  that,  supposing  a  question  of  pedigree  shall 
arise  in  any  of  the  Courts  of  Ireland  or  England,  and  that  a 
link  of  that  pedigree  shall  depend  upon  a  marriage  had  twenty 
or  thirty  years  ago  between  the  parents  of  the  alleged  legiti* 
mate  heir  through  whom  the  claim  is  made,  or  through  whom 
the  title  is  deduced ;  the  proof  that  that  marriage  comes  within 
the  scope  of  this  decision,  that  it  was  only  per  verba  de  prce^ 
gentd  and  befora^a  Presbyterian  parson,  not  a  priest  in  holy 
orders,  is  fatal  to  the  marriage,  and  &tal  to  the  l^itimacy  as 
one  of  its  necessary  links.  Now,  my  Lords,*  has,  or  not,  the 
common  opinion  been  very  prevalent,  very  universal,  that  these 
marriages  were  valid  ?  I  cannot  answer  that  question  in  the 
n^ative. 

*694  *Thb  Lord  Chancellor.  —  Will  my  noble  and 
learned  friend  allow  me  to  suggest,  whether  the  pru- 
dent course  would  not  be,  that  we  should  for  the  present 
abstain  from  making  any  observation  upon  the  case,  and  con- 
sider what  course  we  should  take  ?  It  is  a  subject  of  the 
deepest  interest  upon  which  we  have  now  heard  the  imani- 
mous  opinion  of  the  Judges  here.  We  know  that  in  Ireland 
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the  Judges  were  equally  divided  :  and  upon  a  subject  of  such 
deep  and  vital  interest  and  importancet  I  should  propose  that 
we  should  consult  together,  and  consider  what  course  we 
ought  to  take,  but  that  it  is  not  at  present  advisable  to  sug- 
gest what  that  course  shall  be. 

Lord  Brougham.  —  I  cannot,  certainly,  mean  now  to  sug^ 
gest  the  course,  but  what  I  meant  to  say  is  this :  my  noble 
and  learned  friend  must  be  aware  that  it  is  going  out  to 
Ireland,  by  this  night's  post,  that  the  learned  Judges  have 
given  their  unanimous  opinion  upon  this  point.  What  I  am 
about  to  state  is  to  bring  comfort  to  the  minds  of  some,  and 
to  give  warning  to  other  parties  how  they  act  upon  this 
opinion.  It  appears  to  me  to  be  of  paramount  importance 
that  they  should  have  that  comfort,  in  the  first  place  ;  and,  if 
it  be  possible,  of  still  more  importance  that,  in  the  next  place, 
they  should  have  this  warning;  otherwise  you  may  have 
parties  manying  again  upon  the  faith  of  this  decision  if  they 
look  upon  this  as  a  decision,  and  they  may  marry  to  their 
cost,  because  nothing  follows  from  this.  It  does  not  follow 
firom  this,  in  the  first  place,  that  your  Lordships  shall  agree 
with  the  decision  of  the  learned  Judges ;  and  it  still  less  fol- 
lows, that  if  you  .do  agree  with  that  decision,  no  legislative 
Act  would  pass.  Therefore,  my  Lords,  I  hold  that  this  warn- 
ing ought  to  be  given  to  the  Queen's  subjects  in  Ire- 
land, *  that  no  intermediate  marriages  may  take  place,  *  695 
though  the  learned  Judges  are  of  opinion  that  such 
marriages  would  not  be  bigamous.  People  must  not  go  away 
with  the  idea,  that  because  the  learned  Judges  have  come  to 
this  opinion  in  the  circumstances  to  which  I  have  adverted, 
therefore  your  Lordships  will  agree  in  that  opinion,  and  that 
those  second  marriages  would  be  valid,  as  they  are  according 
to  the  opinions  of  the  learned  Judges  ;  whereas  they  may  be 
in  the  opinion  of  your  Lordships,  notwithstanding  that  opin- 
ion of  the  learned  Judges,  bigamous  and  void. 

My  Lords,  I  had  arrived  at  the  end  of  what  I  was  about 
to  submit  to  your  Lordships,  with  one  single  exception  ;  and 
I  beg  the  attention  of  your  Lordships  to  this  observation,  the 
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last  with  which  I  now  proceed  to  trouble  you.  I  have  known 
cases  in  which  plain  and  manifest  errors  have  crept  into  the 
law ;  I  have  known  those  cases  brought  before  your  Lord- 
ships for  consideration;  I  have  known  a  very  remarkable 
instance,  where  the  error  was  upon  the  very  face  of  the  prin* 
ciple  introduced,  —  I  mean  that  case  respecting  the  addition 
of  twenty-one  years  to  lives  in  being,  with  respect  to  the 
validity  of  an  entail  of  lives  in  being,  and  where  the  foun- 
dation of  the  error  was  plain,  and  it  was  manifest  that  it 
was  originally  wholly  groundless  in  law.  When  CadeU  v. 
Palmer  (^a)  came  before  your  Lordships,  when  I  had  the 
honour  of  presiding  in  this  House,  that  question  was  raised 
and  argued  at  the  bar,  and  your  Lordships  had  the  benefit  of 
the  assistance  of  the  learned  Judges,  who  were  all  of  opinion, 
and  I  argued  myself  that  case  upon  that  ground,  and  so  your 
Lordships  were  pleased  to  determine,  that  though  clearly  and 

undeniably  it  all  rested  upon  an  error;  though  the 
*  696    origin  of  the  mistake  was  plain,  *  namely,  the  non- 

existence  of  a  person,  tiU  twenty-one  years  after  the 
lives  in  being,  who  could  suffer  a  recovery  or  levy  a  fine  to 
bar  the  remainder  over ;  though  the  origin  of  the  principle 
was  clearly  proved  to  be  first  of  all  an  error ;  yet,  as  so  many 
years  had  passed  in  which  the  principle  had  been  received, 
and  so  many  titles  depended  upon  it,  and  as  so  great  mischief 
could  arise  from  undoing  it  and  taking  the  opposite  course, 
the  error  was  admitted /ac^r^yt^,  and  the  decision  was  made 
according  to  that,  and  so  it  now  remains  the  law.  My  Lords, 
I  can  hardly  conceive  any  case  which  more  required  the 
application  of  that  remedial  principle  I  venture  to  submit  to 
the  wisdom  of  your  Lordships,  than  does  the  present :  con- 
sidering the  delicacy  and  importance  of  the  rights  both  of 
parents  and  children ;  considering  the  shake  to  be  given  to 
settled  titles  to  property ;  considering  the  wide-spread  con* 
sequences  of  affirming  this  doctrine,  I  can  hardly  conceive  a 
case  which  more  would  have  admitted,  or  more  would  have 
required,  the  application  of  that  principle.    To  go  no  further 

AfU€y  Vol.  1,  p.  872. 
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back  than  the  judgment  of  Sir  William  Scott,  which  has 
been  held  to  make  the  law  ever  since  that  judgment  was 
pronounced;  Sir  William  Scott  corrected  with  his  own 
hand  every  line  and  word  and  letter  of  that  judgment,  and 
that  judgment  proceeded  upon  the  adoption  of  the  prin- 
ciple to  which  I  have  referred ;  and  it  was  not  an  extraju- 
dicial opinion ;  it  was  the  comer-stone  of  that  judgment  of 
Sir  William  Scott. 

My  Lords,  it  is  upon  these  grounds  that,  repeating  my 
thanks  and  my  expressions  of  gratitude,  on  the  part  of  your 
Lordships  as  well  as  of  myself,  to  the  learned  Judges,  for 
the  pains  which  they  have  bestowed  upon  this  question, 
I  shall  venture  to  hope  that  very  full  consideration 
will  be  given  to  those  arguments  *  which  the  learned  •  697 
Judges  have  adduced  in  support  of  the  opinion  which 
they  have  given  to  your  Lordships;  and  that,  after  having 
fully  considered  those  arguments,  if  you  find  unhappily  that 
you  should  be  obliged  to  arrive  at  the  same  conclusion,  it 
will  be  a  matter  of  still  more  anxious  consideration  to  pro- 
vide that  remedial  measure  of  legislation  which  will  become 
necessary  should  you  affirm  this  judgment. 

The  Lord  Chancellor.  —  I  move  your  Lordships  that  the 
further  consideration  of  this  case  be  adjourned.  I  will  only 
say  that  I  subscribe  entirely  to  what  my  noble  and  learned 
friend  has  stated  with  respect  to  the  extreme  obligation  which 
we  owe  to  the  learned  Judges,  for  the  attention  which  they 
have  given  to  this  case. 

Lord  Campbell.  —  My  Lords,  I  entirely  and  heartily  con- 
cur with  the  sentiments  expressed  by  both  my  noble  and 
learned  fiAends,in  giving  all  praise  to*  the  learned  Judges  for 
the  manner  in  which  they  have  considered  this  question. 
For  the  present,  my  Lords,  I  abstain  from  expressing  any 
opinion  of  my  own  upon  the  subject.  It  is  a  matter  of  such 
unspeakable  importance,  that  I  am  afraid  to  trust  myself  at 
present  to  express  any  opinion  upon  it. 

My  Lords,  the  opinion  delivered  by  the  learned  Judges  is 
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entitled  to  be  received  with  Hie  most  profound  respect :  at 
the  same  time,  your  Lordships  are  well  aware  that  you  are 
not  bound  by  it.  You  have  the  great  advantage  of  consult- 
ing the  learned  Judges,  and  asking  for  their  opinions  upon 
any  matter  of  law  that  arises  in  the  performance  of  your 
functions,  either  as  Judges  or  as  legislators;  and  to  the 
opinions  of  the  learned  Judges  you  wiU  always  pay  the  moat 

profound  respect,  and  the  strongest  presumption  arises 
*  698   that  what  *  they  declare  to  be  the  law,  is  the  law. 

But  still,  when  you  are  to  decide  as  Judges,. you  must 
decide  upon  yout  own  opinion  ;  you  must  conscientiously  be- 
lieve that  the  law  is  that  which  you  pronounce  it  to  be. 

My  Lords,  I  shall  consider  the  reasons  assigned  by  the 
learned  Chief  Justice  with  every  possible  respect,  and  every 
desire,  I  may  say,  to  concur  in  the  opinion  which  he  has 
announced,  because  it  would  be  with  great  reluctance  that  I 
should  differ  from  the  opinion  of  the  learned  Judges.  At  the 
same  time,  I  cannot  disguise  from  myself  and  from  your 
Lordships  that  it  is  with  some  reluctance  that  I  should  arrive 
at  a  conclusion  which  would  declare  that  Quakers  and  Jews, 
believing  that  they  were  living  in  a  state  of  lawful  matri- 
mony, had  been  living  in  a  state  of  concubinage,  and  that 
their  children,  who  have  been  supposed  to  be  legitimate,  are 
all  to  be  considered  as  bastards.  It  would  be  with  some 
reluctance  that  I  should  come  to  that  conclusion ;  and  also 
that  marriages  performed  by  Presbyterian  ministers  in  Eng- 
land, in  India,  and  in  other  parts  of  the  Queen's  dominions, 
which  have  been  considered  to  be  lawful,  are  unlawful,  and 
that  the  parties  are  living  in  a  state  of  concubinage,  and 
that  their  children  are  illegitimate.  My  Lords,  the  law  may 
be  so ;  there  is  eveiy  presumption  that  it  must  be  so,  because 
the  law  has  been  so  declared  by  the  unanimous  opinion  of 
my  Lords  the  Queen's  Judges.  But  still,  it  will  be  incum- 
bent upon  every  noble  Lord,  who  is  called  upon  to  give  an 
opinion  upon  this  important  question,  to  act  according  to  the 
conscientious  opinion  which  he  himself  forms  upon  it. 

Further  consideration  adjourned. 
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August  10,  1843. 

*  Lord  Brougham.  —  The  opinion  de-    ^.  .      ,,^     *  699 

*^  OplnionB  of  the 

livered  by  the  Lord  Chief  Justice  of  the  ^"^• 
Common  Pleas,  on  behalf  of  the  Judges  his  learned  brethren 
and  himself,  has  received,  as  it  well  deserved,  the  greatest 
attention  from  your  Lordships ;  and  it  now  remains  that  such 
of  us  as  have  made  up  our  minds  on  the  subject  should  ex- 
press the  sentiments  which  we  entertain,  after  profiting  by  a 
deliberate  consideration  of  the  arguments  used  to  explain  and 
enfovce  the  conclusion  that  th^  Judges  have  arrived  at. 

In  discharging  a  duty  which  would  be  incomparably  more 
easy  and  less  ungrateful  could  I  agree  with  those  learned 
persons,  I  must  be  permitted,  in  the  first  place,  to  express  my 
regret  if  the  course  taken  by  me,  with,  I  believe,  the  general 
concurrence  of  your  Lordships,  of  urging  the  giving  an  an- 
swer to  our  questions  before  this  session  should  close,  (a) 
shall  be  found  to  have  occasioned  the  Judges  any  inconveni- 
ence, or  precluded  the  fullest  consideration  of  the  important 
matters  submitted  to  them. 

I  must  be  allowed  to  say  how  deeply  I  lament  the  peculiar 
form  in  which  the  assistance  of  the  learned  Judges  has  been 
tendered  to  us.  The  opinion  purports  to  be  unanimous ;  but 
the  more  important  matter  of  the  reasons  urged  to  support  it 
would  not  seem  to  be  thus  represented.  And  although  in 
ordinary  circumstances  this  would  be  of  little  moment,  in  the 
present  case  there  is  a  fact  stated  which  gives  it  great  impor- 
tance indeed.  Affirming  the  difficulty  of  the  subject ; 
confessing  "  that  it  is  involved  in  still  *  deeper  obscu-  *  700 
rity  now  than  in  former  times,  when  one  great  authority 
declared  that  the  law  lay  very  loose  regarding  things  naturally 
essential  to  marriage,  and  others  expressed  themselves  with 
considerable  uncertainty  upon  it ;  "  the  learned  Judges  "  ac- 
knowledge themselves  unable  to  trace  or  define,  with  absolute 
certainty,  the  boundary  of  marriage  itself; "  that  is,  the  whole 

(a)  His  Lordship  had  on  the  19th  of  June,  immediately  after  the 
Judges  delivered  their  opinions  in  the  M'Naghten  Cfase  (ante,  p.  200), 
expressed  his  earnest  desire  that,  previously  to  leaving  town  for  the  cir- 
cuits, they  would  lay  before  the  House  their  answers  to  the  questions 
proposed  to  them  in  the  present  case. 
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matter  in  dispute.  Nor  is  this  all.  We  are  told  that  some  of 
those  learned  persons,  how  many  we  are  not  told,  at  one  time 
^^  felt  considerable  fluctuation  and  doubt,"  after  the  aigument 
at  our  bar,  and  only  "  acceded  to  the  opinion  of  the  major- 
ity "  upon  grounds  which  are  not  given  with  a  convenient,  or 
indeed  with  any  certainty ;  for  it  is  distinctly  stated  that  the 
Chief  Justice  alone  13  to  be  understood  as  giving  the  reasons 
for  an  opinion  in  which  all  concur,  but  concur  upon  various 
grounds,  some  of  which,  alone,  it  is  probable,  are  laid  before 
us ;  nay,  none  of  which  may  very  possibly  be  given. 

Now,  it  is  to  be  observed,  that  the  opinions  of  the  learned 
Judges  are  resorted  to  by  your  Lordships,  not  to  decide  the 
question  before  you,  but  to  give  you  information,  sugges- 
tions, and,  generally  speaking,  assistance  in  forming  your 
own.  It  therefore  becomes  necessary  that  their  reasons 
should  accompany  those  opinions,  and  accordingly  they  are, 
by  the  course  of  your  Lordships'  proceedings,  and,  indeed, 
by  your  orders,  invariably  required.  If,  indeed,  any  di|Fer- 
ence  were  to  be  made  in  the  value  which  we  attach  to  the 
opinions  and  to  the  reasons,  we  should  certainly  regard  the 
reasons  as  the  more  valuable  of  the  helps  which  we  thus  de- 
rive from  those  learned  persons.  Nothing,  therefore,  can  be 
more  a  matter  of  regret  than  the  circumstances  to  which  I 
have,  in  the  outset  of  my  argument,  deemed  it  fitting 
*  701  that  I  should  advert.  *  But,  at  the  same  time,  that 
circumstance  is  so  far  a  matter  of  gratulation  to  me, 
that  it  somewhat  lessens  the  difficulties  under  which  I  labour 
in  expressing  an  opinion  at  variance  with  theirs. 

In  approaching  the  very  important  question  now  before 
your  Lordships,  the  first  consideration  that  we  find  raised  by 
the  opinions  of  the  learned  Judges  is,  that  they  have  declared 
all  marriages  void,  and  absolutely  void,  which  are  not  solem- 
nized by  a  clergyman  or  person  in  holy  orders,  in  those  parts 
of  the  British  dominions  to  which  the  Marriage  Act  (26 
Geo.  2)  does  not  extend.  Therefore,  wherever  the  English 
law  prevails,  in  all  our  numerous  colonies  to  which  no  reme- 
dial Act  has  been  applied,  every  marriage  celebrated  without 
a  ptoson  is  void,  and  the  issue  are  bastards.  But  this  is 
not  all ;  the  same  is  equally  true  of  all  marriages  contracted 
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by  those  persons  in  this  country  who  are  expressly  exempted 
from  the  operation  of  Lord  Habdwicke's  Act.  Thus  all  mar* 
riages  of  Jews  and  Quakers  before  the  legalizing  Act  of 
1835-6  are  absolutely  void ;  and  it  fbllows  that  every  Jew 
and  every  Quaker,  the  issue  of  such  marriages^  that  is, 
every  Jew  and  every  Quaker  now  living  and  above  eight 
years  of  age,  is  a  bastard :  and,  furthermore,  it  is  another  con- 
sequence of  this  doctrine,  that  every  pedigree,  any  link  of 
which  depends  upon  the  legitimacy  of  any  Quaker  or  any 
Jew;  or  any  person  bom  of  a  colonial  marriage  at  which  no 
priest  assisted,  becomes  wholly  imperfect,  because  no  title 
can  be  made  under  it.  Thus,  if  any  purchase  has  been  made, 
and  a  claim  is  preferred  under  it,  and  the  title  of  the  vendor 
has  to  be  traced  through  any  Jew  or  any  Quaker,  or  any  peiv 
son  the  issue  of  a  colonial  marriage,  the  purchaser's 
title  is  gone,  and  none  can  *  take  or  can  hold  under  *  702 
it,  although  the  full  consideration  has  been  paid,  and  ^ 
th^  title  in  all  its  other  parts  is  complete.  I  am,  of  course, 
assuming  that  the  flaw  has  not  been  removed  by  the  lapse  of 
time  letting  in  the  Statute  of  Limitations. 

It  is,  no  doubt,  certainly  true,  that  incorrect  or  even  dan- 
gerous consequences  furnish  no  argument  against  a  prop- 
osition which  is  consistent  with  itself  and  with  undeniable 
principle,  and  supported  by  unquestionable  authority ;  but  it 
is  at  least  as  certainly  true,  that  when  any  proposition  leads 
to  perilous  consequences,  and  when  its  practical  enforcement 
would  bring  on  such  mischiefs,  we  are  called  upon  to  scru- 
tinize the  foundations  on  which  it  rests  with  a  caution  and  a 
jealousy  proportioned  to  the  evils  resulting  from  its  adoption. 
We  are  bound  only  to  admit  it  when  we  have  no  choice  and 
no  escape ;  when,  pressed  by  arguments  which  the  more  we 
examine  them  appear  the  more  irrefragable,  the  necessity  of 
yielding  is  plain ;  when  (all  the  reasons  commanding  our  as- 
sent) nothing  remains  but  to  declare  the  law,  and  leave  the 
remedy,  whether  by  prospective  or  retrospective  acts  of 
power,  to  the  lawgiver  himself.  The  view  of  such  conse- 
quences affords  the  best  possible  reason  for  being  slow,  and 
even  reluctant,  to  yield  our  assent,  and  for  admitting  nothing 
without  the  closest  scrutiny.    I  shall  afterwards  show  that 
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those  consequences  of  inconvenience  or  danger  point  in  an- 
other way  to  a  support  of  the  doctrine  encumbered  by  no 
such  evils.  Keeping,  however,  the  considerations  in  view 
to  which  I  have  adverted,  let  us  proceed  to  that  examina^ 
tion  which  those  considerations  require  to  be  most  full  and 
minute. 

It  is  necessary  to  begin  by  inquiring  what  is  really 

♦  708    *  meant  by  a  contract  of  marriage,  or  the  contracting 

of  marriage  within  the  limits  and  scope  of  the  present 
argument.  We  clearly  do  not  thereby  intend  a  contract  in 
the  more  ordinary  sense,  the  more  general  acceptation  of  that 
word ;  we  do  not  mean  a  contracting,  an  engaging,  or  bar- 
gaining to  marry ;  such  a  contract  is  a  mere  article  and  con- 
dition of  a  marriage  to  be  afterwards  had;  it  is  to  this 
subsequent  actual  marriage  that  the  term  "  contract "  is  ap- 
plied in  the  present  argument,  and  not  to  any  mere  mutual 
promise  or  engagement  to  marry;  such  promise  or  engage- 
ment is  a  promise  or  engagement  to  contract  a  marriage. 
Now,  all  admit,  and  the  opinions  of  the  learned  Judges  pro- 
nounce, the  marriage  contract  thus  designated  to  be  one  of  a 
very  peculiar  kind ;  for  whether  it  is  to  be  regaixled  as  ip9um 
matrimonium  or  not,  they  describe  it  as  perfectly  indissoluble ; 
neither  party  can  repudiate  it  or  withdraw  from  it ;  neither 
party  can  release  it ;  neither  party  can  renounce  for  himself 
the  stipulation,  or  let  the  other  free  from  the  obligation ;  both 
together  are  so  absolutely  bound  that  both  together  cannot 
put  an  end  to  the  mutual  obligation  thus  contracted  towards 
each  other. 

Such  being  the  nature  of  the  contract,  we  first  ask  how  it 
comes  to  be  called  by  a  name  which,  in  all  other  cases,  signi- 
fies something  so  entirely  different  ?  What  other  contract  is 
unreleasable  ?  What  other  has  this  perpetual  and  enduring 
force  ?  The  answer  is  plain  :  there  is  a  contract,  and  a  con- 
tract in  the  ordinary  sense  of  the  word ;  the  parties  contract 
to  take  each  other  for  husband  and  wife,  to  live  together  as 
such,  and  to  perform  the  duties  of  that  relation.  If  they  con- 
tract to  marry  at  a  future  time,  it  is  a  common  contract 

*  704    to  do  something  hereafter  ;  that  something  *  is  to  con- 

tract a  marriage,  that  is,  to  contract  with  each  other  to 
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live  together  as  man  and  wife ;  the  former  contract  is  execu- 
tory and  releasable  and  dissoluble  by  mutual  consent ;  the 
latter  is  executed,  unreleasable,  and  indissoluble. 

We  next  ask  how  such  a  contract  as  this  can  be  said  not  to 
be  perfect  as  soon  as  made,  or  to  have  any  reference  to  the 
future,  or  to  contemplate  any  further  operation  for  its  perfec- 
tion, or  to  require  any  further  act  toward  its  completion? 
How  can  it  be  made  more  lasting  than  by  being  perpetual  ? 
How  can  it  be  made  more  firm  than  by  being  placed  beyond 
the  power  of  the  parties  and  of  all  mankind  ?  How  can  it  be 
made  more  binding  than  by  being  wholly  indissoluble  ?  The 
imagination  is  lost  in  its  endeavours  to  fancy  any  one  attri- 
bute that  can  be  add^d,  any  one  quality  that  can  make  the 
nature  of  this  contract  more  ample,  or  ita  obligations  more 
stringent. 

But  we  hear  mention  made  of  proceedings  in  the  Ecclesias- 
tical Courts  to  enforce  a  performance,  as  it  is  called,  of  this 
contract.  Let  us  not  be  deceived  and  led  away  by  sounds. 
No  Court  has  now  the  jurisdiction  to  compel  a  performance 
of  a  marriage  contract,  if  by  that  is  meant  to  compel  a  mar- 
riage where  parties  have  agreed,  have  mutually  promised,  to 
marry.  At  all  times  this  contract  was  put  an  end  to  by  a 
subsequent  marriage  of  either  party.  Accordingly  these 
Courts  only  interfere  where  the  marriage  contract  has  been 
per  verba  de  prcesenti  tempore ;  and  the  libel  always  pleads 
that  fact  as  the  foundation  —  the  necessary  foundation  —  of 
its  demand  to  have  a  sentence  requiring  something  further  to 
be  done.  What  is  that  something  ?  Do  these  Ecclesiastical 
Courts  assume  the  power  of  compelling  parties  to  do 
something  more,  *  who  had  already  contracted  a  mar-  *  705 
riage  de  prcesenti  f  In  two  respects  they  certainly  used 
to  do  so  ;  in  one  of  these  respects  they  do  so  still,  in  the  other 
they  did  so  till  prohibited  by  the  legislature.  They  could 
compel  the  parties  to  perform  the  contract  and  fulfil  their 
engagement  of  living  together  as  man  and  wife,  for  they 
could  give  restitution  of  conjugal  rights  to  the  party  com- 
plaining against  the  party  refusmg  thus  to  perform  his  en- 
gagements, and  this  they  still  do  ;  but  they  could  also  do  that 
which  was  certainly  in  its  origin  an  usurpation, -they  could 
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compel  the  parties,  who  had  contracted  the  marriage  civilly, 
to  clothe  their  civil  contract  with  religious  ceremonies,  by  sol- 
emnizing, in  the  face  of  the  church,  a  marriage  contracted, 
that  is,  made  without  the  intervention  of  the  church  or  its 
ministers. 

That  this  solemnization  could  add  nothing  to  the  force  of 
the  contract,  or  the  rights  of  the  parties  under  it,  is  clear ; 
because  if  it  were  necessary  to  perfect  the  contract,  or  to 
make  those  rights  vest  completely,  we  are  left  in  total  inabil* 
ity  to  conceive  what  the  contract  was  during  the  interval 
between  the  making  of  it  civilly  and  its  alleged  completion 
ecclesiastically.  How  could  parties  be  bound  indissolubly 
and  perpetually,  and  yet  be  bound  to  do  nothing?  How 
could  such  obligations  and  such  stipulations  possibly  remain 
suspended,  as  regards  all  the  things  contracted  to  be  done, 
and  yet  in  full  binding  force  as  to  the  impossibility  of  the 
obligations  being  determined  ?  If  the  contract  was  indisaolu<» 
ble,  it  must  be  to  do  something ;  it  was  utterly  absurd  to  hold 
that  the  parties  were  indissolubly  bound  to  do  nothing. 

But,  if  the  only  reasonable  way  of  getting  over  this  for- 
midable difficulty  be  resorted  to,  if  it  be  said  that 
*  706  *  the  contract  made  without  a  priest  is  only  a  contract 
afterwards  to  make  one  with  a  priest,  the  answer  is  at 
hand,  and  it  seems  irrefragable.  There  is  no  difference  what- 
ever, not  in  a  single  iota,  in  the  contract  alleged  to  be  imper^ 
feet  and  that  alleged  to  be  complete.  A  contract  to  sell  an 
estate  is  executory,  because  it  binds  the  party  to  do  some 
ulterior  and  different  act.  A  con(ract  to  marry  afterwards  is 
executory  in  like  manner ;  but  a  contract  whereby  parties 
take  one  another  for  husband  and  wife  is  only  a  contract  to 
live  as  such,  and  it  is  identical  with  the  same  contract  re^ 
peated  before  a  priest,  and  with  his  aid.  So,  if  I  contract  to 
sell  an  estate  and  refuse  to  do  so,  a  Court  of  Equity  will 
compel  me,  that  is,  wiU  compel  me  to  perform  the  special 
thing  which  I  had  engaged  to  do.  When  I  contract  to 
marry,  neither  a  Court  of  Equity  nor  a  Court  Christian  can 
compel  me  to  perform  by  marrying ;  when  I  contract  a  mar- 
riage, that  is,  contract  to  live  as  man  with  a  wife,  I  may  be 
compelled  so  to  do ;  but  the  Court  might  also,  till  the  law 
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was  changed,  compel  me  to  perform  the  same  identical  con- 
tract over  again  in  another  manner,  not  compelling  me  to  do 
any  thing  different  from  that  which  I  had  already  done,  but 
only  compelling  me  to  clothe  what  I  had  done  informally  with 
proper  formalities.  The  object  of  these  formalities  was  some* 
thing  wholly  foreign  to  the  validity  of  the  contract  already 
executed,  and  had  no  force  to  improve  its  binding  nature.  It 
was  to  appease  the  conscience  of  parties  who  had  neglected  a 
religious  observance ;  it  was  to  give  that  which  had  been 
irregularly,  though  bindingly,  done  a  regular  form  and  as- 
pect ;  it  was  to  reconcile  the  parties  with  their  clerical 
guides  ;  it  was  also  to  maintain  the  authority  of  those 
guides;  it  was  finally,  peradventure  ♦primarily,  to  *707 
augment  the  emoluments  of  those  guides. 

Although,  in  order  the  more  effectually  to  keep  possession 
of  the  authority  over  marriage  which  they  thus  grasped,  the 
churchmen  were  sometimes  inclined  to  treat  the  civU  contract 
as  void  in  some  respects,  yet  they  for  the  most  part  held  it 
binding ;  but  they  endeavoured  to  accomplish  the  same  pur- 
pose by  holding  in  some  instances  that  any  subsequent  mar^ 
riage  was  only  voidable  and  not  void.  They  never  seem  to 
4iave  denied  the  validity  of  the  first  in  most  respects :  thua 
they  admitted  that  whoever  had  contracted  such  merely  civil 
or  irregular  marriage  might  cohabit  without  committing  the 
sin  of  adultery ;  they  always  held  that  if  either  party  co- 
habited with  another  person,  the  intercourse  was  adulterous. 
They  never  doubted  that  a  second  marriage  contracted  by 
either,  standing  the  first,  was  unlawful;  they  only  said  it 
was  voidable  by  suit  in  one  of  their  own  Courts,  rather  than 
null  and  void  in  itself.  Now  this  distinction,  clearly  taken 
with  the  view  of  performing  what  is  said  to  be  the  of&ce  of  a 
good  Judge,  ampliare  jurudietionem^  is  plainly  proof  of  the 
first  marriage  being  valid,  else  why  was  the  second  to  be 
declared  void  by  sentence  of  any  Court?  The  first  might 
have  been  solemnized  irregularly  and  without  a  priest,  the 
second  regularly  and  with  a  priest's  intervention ;  yet  the  sec- 
ond was  declared  void  by  sentence  of  the  Ecclesiastical  Court, 
on  the  ground  that  the  first  marriage,  though  irregular  and 
merely  civil  or  lay,  was  yet  valid,  and  had  tdl  the  essentials 
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of  a  binding  contract,  a  contract  executed:  on  no  other 
conceivable  ground  could  the  second  marriage  be  declared 
unlawful  and  void,  by  any  sentence  of  any  Court. 

It  is,  however,  equally  clear  that  this  contract  may 

*  708    ♦  be  entered  into  by  the  parties  so  as  to  be  in  some  sort 

merely  executory ;  they  may  marry  civilly,  with  an 
intention  that  there  shall  afterwards  be  a  religious  ceremony 
or  solemnization  performed, — a  regular  marriage  celebrated  as 
it  were  in  face  of  the  church.  Such  a  contract,  the  first  made 
contract,  being  by  consent  of  the  parties  made  to  depend  for  its 
validity  on  the  subsequent  religious  solemnity,  although  it  may 
still  be  indissoluble,  may  also  be  incomplete  until  the  event 
contemplated  occurs  to  give  it  perfection.  Such  a  marriage 
may  justly  be  termed  imperfect,  and  only  completed  by  the 
religious  celebration.  I  beg  the  attention  of  your  Lordships  to 
this  distinction,  which  the  learned  Judges  appear  to  have  over- 
looked ;  because  I  really  venture  to  think  it  solves  many  of 
their  doubts,  and  explains  the  cases  on  which  they  rely.  Be  it 
ever  borne  in  mind  that  I  do  not  say  all  marriages  are  valid 
where  verba  de  prcesenti  are  used.  Those  marriages  only  are  so 
where  the  force  and  effect  of  the  verba  de  prcesenti  are  to  bind 
the  parties  by  this  contract,  without  reference  to  or  contempla-* 
tion  of  any  future  ceremony.  If  the  parties  plainly  contem- 
plate a  future  solemnization,  and  only  bind  themselves  in  the 
event  of  that  taking  place,  then  their  contract  is  executory  and 
conditional,  not  executed  and  absolute.  It  is  like  a  contract  or 
agreement  to  grant  a  lease,  which  may,  according  to  its  frame 
and  to  the  circumstances,  be  a  lease  or  only  an  agreement, 
according  as  the  words  amount  or  not  to  p,  present  demise. 

These  considerations  may  clear  away  the  difficulties  which 
have  been  conjured  up  to  encumber  the  ground  of  this  argu- 
ment.    For,  in  the  first  place,  they  furnish  a  decisive  answer 

to  the  objection,  which  has  weighed  with  many,  that 

*  709    they  who  maintain  the  ♦  validity  of  a  marriage  per 

verba  de  prcesenti  must  allow  the  possibility  of  two 
valid  marriages  subsisting  at  one  and  the  same  time.  Now 
this  is  manifestly  impossible  by  the  whole  scope  of  our  con- 
tention ;  for  the  first  marriage  being  valid,  we  of  course  hold 
the  second  void;  nay,  it  is  voidable  even  by  the  opposite 
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argument.  They  also  deny  the  validity  of  the  first,  only 
contending  that  the  second  cannot  be  set  aside  without  a 
sentence.  They  admit  the  first  to  be  valid,  at  least  to  the 
efiPect  of  precluding  a  subsequent  marriage  ;  we  hold  it  abso- 
lutely valid,  and  the  second  absolutely  void. 

In  the  next  place,  the  positions  which  have  been  laid  down 
seem  satisfactorily  to  explain  some  of  the  cases  most  chiefly 
relied  on  by  those  who  support  the  judgment  below,  and 
mainly  by  the  learned  Judges  in  their  argument.  It  is  said, 
that  if  the  marriage  per  verba  de  prcesenti  was  complete  with- 
out more,  then  the  Court  Christian  would  declare  it  to  be  ^o 
by  its  sentence,  and  require  no  further  celebration :  and  the 
distinction  is  taken  between  a  Scotch  marriage,  as  in  Dal- 
rymple  v.  Dalrymple^  (a)  and  a  Sicilian  one,  as  in  Herbert  v. 
Herbert.  (6)  In  the  former  no  further  solemnization  is  or- 
dered; in  the  latter  ^^the  contract  is  declared  valid  to  all 
intents  and  purposes,  and,  therefore,  the  parties  are  decreed 
to  solemnize  it  in  the  face  of  the  church."  But  the  Scotch 
marriage  is  decreed  valid,  and  no  additional  celebration  is 
added ;  because  the  only  defect  of  an  irregular  marriage  in 
Scotland  is  that  it  incurs  the  censures  of  the  church,  from 
which  a  celebration  in  facie  ecelesice  in  England  could  not  re- 
lieve the  parties ;  and  the  secular  marriage  is  not  proved 
to  be  of  more  force  and  efiFect  than  a  •  similar  marriage  *  710 
in  this  country,  and  therefore,  the  solemnization  is  or- 
dered, as  it  would  have  been,  before  the  Marriage  Act,  if  the 
contract  had  been  made  in  England. 

The  reason,  and  the  manner  of  so  ordering  it,  is  clearly 
shown  by  the  prayer  of  the  libel,  and  the  sentence  as  cited 
from  the  book  of  practice  called  "  The  Clerk's  Instructor."  ((?) 
After  setting  forth  a  marriage  per  verba  de  prcesenti^  the  libel 
asks  for  a  decree  that  it  is  of  full  force  and  effect  to  all  intents 
in  law  whatsoever ;  and  it  adds  these  words,  ^'  and  also  that 
the  said  A.  B.  may  be  compelled,  constrained,  and  ordered  to 
solemnize  the  said  marriage  in  the  face  of  the  church ; "  and 
the  sentence  is  accordingly.     For  when  Sir  Geo.  Lee,  in 

(a)  1  Hagg.  Cons.  Rep.  54. 

(6)  2  Hagg.  Cons.  Rep.  263;  8  Phill.  58. 

(c)  Page  313. 
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Baxter  v.  Buckley^  (a)  says,  ^^  I  gave  sentence  for  the  con- 
tract," this  is  what  he  intends ;  and  he  adds,  that  he  also 
enjoined  Buckley  to  solemnize  it  in  the  church  with  Baxter 
within  sixty  days :  there  can  be  nothing  stronger  than  the 
inference  from  this  manner  of  pleading.  Had  the  contract 
only  been  executory,  and  the  marriage  itself  had  consisted  in 
the  celebration  in  facie  ecclesuBj  the  libel  would  plead  that, 
in  respect  of  such  contract,  A.  B.  should  be  ordered  to  cele- 
brate a  marriage.  But  it  says  only,  that  ^^  a  true,  pure,  and 
lawful  marriage  had  been  contracted,"  and  requires  this  to  be 
declared  :  and  ^'  also  that  A.  B.  be  ordered,"  not  to  celebrate 
a  marriage,  that  is,  a  marriage  not  already  had,  but  ^^  to  sol- 
emnize in  facie  eccleBUB  the  said  marriage,"  that  is,  the  marriage 
already  had,  but  not  had  in  facie  ecclesice. 
I  observe  that  the  learned  Judges,  in  endeavouring  to  evade 

the  force  of  the  decision  in  Bunting  v.  LepingwelU  (i) 
♦  711    *  rely  upon  the  words  of  the  decree,  "  quod  prsedicta 

Agnes  subiret  matrimonium  cum  prsefato  Gulielmo." 
Clearly  this  is  only  the  solemnization  for  order  and  regu- 
larity's sake.  But  I  perceive  much  stress  is  laid  upon  the 
word  ^^/or^"  as  in  the  future  tense;  and  it  is  contended, 
that  the  first  imperfect  marriage  being  only  perfected  by  the 
solemnization  ordered  to  be  made,  the  seoond  was  adjudged  to 
be  void,  or  become  so  upon  that  solemnization  being  made.  I 
apprehend  this  argument  rests  wholly  upon  a  mistake  of  the 
plain  grammatical  construction  of  the  words.  The  report  in 
Lord  Coke  sets  forth  the  special  verdict,  and  gives  the  state- 
ment of  the  consistorial  proceedings ;  ^'  in  which  libel  decretum 
fuit  quod  Agnes  subiret  matrimonium,  et  insuper  decretum  f uit 
dictum  matrimonium ; "  that  is,  the  second  marriage  ^^fore  nu2- 
lum  ;  "  that  is,  '^  in  which  libel  it  was  decreed  that  Agnes  should 
solemnize  marriage ;  and  moreover  it  was  decreed  that  the  said 
(that  is  the  second)  marriage  should  be  null."  This  is  only 
a  tense  used  in  consequence  of  the  structure  of  the  sentence, 
which  has  reference,  for  the  reasons  I  have  assigned,  to  the 
sentence  declaring  the  seoond  marriage  void,  and  not  any 
reference  to   the  solemnization.      Had  the  invalidity  been 

(a)  Lee's  Boo.  Cas.  by  Phill.  57. 
(h)  4  Rep.  29:  Moor,  169. 
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referred  to  the  date  of  the  solemnization,  it  would  have  been 
stated  that  ^'  thereupon,"  or  ^^  thenceforth,"  or  ^^  thereafter" 
the  second  marriage  should  be  held  void ;  instead  of  this,  the 
only  word  used  is  *^  in«up«r,"  moreover.  Indeed,  how  could 
any  such  sentence,  as  is  supposed,  have  been  pronounced  by 
rational  men?  The  argument  for  the  defendant  in  error 
assumes  it  to  have  been  declared  that  the  second  mar- 
riage was  only  to  be  held  void  *  after  something  sub*  *  712 
sequent,  something  posterior  to  its  date,  was  done :  in 
other  words,  A.  imperfectly  marries  B.,  and  then  regularly 
marries  C.  in  facie  eeclesuB;  but  the  regular  marriage  is  to  be 
set  aside  by  something  which  A.  is  to  do  after  its  celebration. 
It  is  to  be  set  aside  by  matter  po9t;  and  not  only  so,  but  it  is 
to  be  declared,  by  reason  of  such  matter  po$ty  to  have  been 
void  ab  initio.  Was  there  ever  yet  an  instance  of  a  declara- 
tory sentence  proceeding  upon  any  circiunstances  or  facts 
whatsoever,  other  than  those  which  existed  at  the  date  of 
the  fact  itself,  whose  validity  or  invalidity  the  sentence 
declares? 

It  is,  however,  said,  that  in  this  case  the  special  verdict 
found  only  an  executory  contract ;  namely,  a  contract  expect- 
ing and  contemplating  a  future  solemnization ;  in  which  case 
there  was  really  no  marriage  at  all  per  verba  de  prcesenti^  and 
Agnes  might  be  held  to  be  compellable  to  solemnize  accord- 
ing to  the  contract.  Again,  if  the  second  marriage  was  to 
stand  until  the  first  should  be  solemnized,  the  party  solemniz- 
ing the  first  was  guilty  of  bigamy ;  and  the  decree  of  the 
Court,  in  effect,  ordered  him  to  commit  bigamy.  This  is  the 
inevitable  consequence  of  holding  that  the  first  is  not  per- 
fected before  solemnization,  and  tiiat  the  second  is  not  void, 
but  only  voidable,  if  its  period  of  invalidity  refers  to  the  sol- 
emnization of  the  first  contract.  Yet  the  use  of  this  argu- 
ment, so  full  of  absurdity,  may  not  be  quite  optional  to  the 
defendant  in  error ;  he  seems  bound,  by  the  whole  nature  of 
his  contention,  to  employ  it.  If  the  first  maniage  is  only 
executory,  the  second  cannot  be  avoided  until  the  first  is 
completed. 

The  three  older  cases  relied  on  by  the  learned  Judges 
are,  the  one  in  Edward  the  Ist's  time,  mentioned  by  Lord 
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•  713    Hale  in  his  manuscript  notes,  and  ♦  copied  thence  by 

Mr.  Hargrave  in  his  note ;  (a)  FoxerofV%  Ca%e^  (6)  and 
Del  HeitVB  Case,  (c)  The  first  of  these  authorities  is  in- 
volved in  considerable  obscurity,  especially  as  to  the  Court 
which  reversed  the  judgment  of  the  Common  Pleas.  That 
Court  had  held  A.  to  be  seised  before  his  feofiinent  to  D., 
and  during  his  marriage  per  verba  de  prcesenti  with  B.,  and 
had  adjudged  dower  to  the  widow  upon  that  seisin:  thus 
holding  the  marriage  good,  upon  the  very  solid  ground  that 
the  sentence  of  a  competent  Court  had  decreed  its  validity. 
The  reversal  is  said  to  be  "  coram  Rege  et  CancUio;'^  and 
the  learned  Judges  state,  from  Lord  Hale*s  book  on  the 
Lord's  House,  that  this  was  a  Court  attended  by  the  Chan- 
cellor, Treasurer,  and  Judges.  Lord  Hale  describes  it  (J) 
as  the  King's  ^^  concilium  ordinarium ; "  and  he  says,  none 
were  members  but  those  called  thereto  by  the  King.  He  then 
adds,  that  in  ancient  times  all  privy  councillors  were  called  to 
it,  with  the  great  officers  of  State,  whom  he  enumerates  as 
Chancellor,  Treasurer,  Steward,  Admiral,  Privy  Seal,  Cham- 
berlain of  the  Household,  Master  of  the  Wardrobe,  Comp- 
troller of  the  Household,  Chancellor  of  the  Exchequer,  and 
the  Judges  and  Masters  in  Chancery.  He  adds,  that  in  legal 
matters  the  Chancellor  and  Judges  used  to  be  called.  It  is 
evident,  therefore,  that  we  have  no  distinct  conception  of  the 
constitution  of  this  body  as  a  regular  Court ;  and,  what  is  of 
great  importance  to  the  present  argument,  I  am  not  aware 
that  any  one  of  its  decrees  has  ever  before,  on  any  occasion, 
been  cited  in  any  Court,  either  of  law  or  equity. 

But,  again,  let  it  be  mentioned  that  the  ground  of 

*  714    *  the  decision  is  here  said  to  be  A.'s  having  had  no 

seisin  ^^  during  his  espousals  with  B. ; "  yet  the  phrase 
^^  espousals  "  is,  strictly  speaking,  the  term  used  for  the  eonr 
tractus  sponsalibua;  a  mere  contract  to  marry.  Lord  Coke 
defines  sponsalia  by  futurarum  nuptiarum  conventio  et  repro^ 
missio  ;  (e)  and  such  strict  meaning  may  very  possibly  be  the 

(a)  Co.  Litt.  83  a.  [n.  203]. 

(6)  Rog.  Ecc.  Law,  58i;  1  Roll.  Abr.  357. 

(c)  Rog.  Ecc.  Law,  584  ;  Hari.  MSS.  2117. 

(d)  Jurisd.  Ho.  Lo.  6.  (e)  Go.  Litt.  81  a. 
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one  given  in  this  very  ancient  case.    Was  A.'s  seisin  then 
disputed,  and  held  disproved,  even  before  he  enfeoffed  D.  ? 

It  is  further  to  be  observed,  which  may  possibly  explain  this 
case,  that  originally  dower  was  held  to  be  dependent  upon  a 
public  assignment  of  it ;  and,  beside  the  common-law  dower, 
there  was  one  called  either  ad  ostium  ecclesice  or  ex  assensH 
patris^  which,  however,  implied  the  public  assignment,  and 
was  only  for  the  purpose  of  enabling  a  party  to  assign  before 
the  descent  of  the  land  was  cast  upon  him.  Therefore,  Lord 
Coke  says,  in  the  same  place,  dower  ad  ostium  castri  sive 
messuagii  is  not  good,  it  ought  to  be  ad  ostium  ecdesice  siye 
monasterii^  for  the  law  requires  publicity  and  solemnity ;  and 
this  agrees  with  Bracton  (lib.  2,  c.  89).  Now  Ave  are  told 
that  this  was  anciently  true  of  all  dower,  as  well  as  of  the 
two  kinds  ad  ostium  and  ex  assensu^  and  that  in  Henry  the 
Sd's  time  a  wife  married  in  camerd  had  it  not.  (a)  And, 
among  other  reasons  for  this,  we  may  well  suppose  one  to 
have  been  that  the  feudal  lord  was  entitled  to  a  fine  whenso- 
ever the  vassal's  wife  was  entitled  to  dower.  For  ^is,  a  suf- 
ficient security  was  afterwards  supposed  to  be  afforded  in  the 
public  assignment  during  the  widow's  quarantine,  or  the 
forty  days  elapsing  after  the  husband's  decease.  But,  more 
anciently,  the  further  security  was  taken  of  requiring 
*  a  publicity  to  the  marriage  which  gave  her  a  title  to  *  715 
dower.  This,  therefore,  would  so  far  explain  the  re- 
versal coram  JRege  et  Coneilio;  and  would  only  displace  or 
sujfei'sede  the  reason  given  in  the  note,  by  another  and  a 
better  one. 

But  if  reliance  be  placed  upon  Lord  Hale's  authority,  sup- 
posed to  be  given  in  his  note  to  the  MS.  account  of  this  case, 
surely  much  more  weight  must  be  ascribed  to  what  he  did  and 
said  judicially ;  and  this  appears  to  be  somewhat  at  variance 
with  the  doctrine  alleged  to  have  received  his  countenance  in 
the  MS.  note.  We  find  Roger  North,  in  the  life  of  his  brother 
the  Lord  Keeper,  complaining  of  Lord  Hale  for  his  partiality 
to  sectaries ;  and  the  ground  of  this  charge  is,  that  he  allowed 
a  special  verdict  to  find  a  Quaker's  marriage :  which,  says  the 

(a)  Perk.  §  806. 
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biographer,  could  not  be  good  without  the  liturgy,  and  there- 
fore this  was  an  infraction  of  the  Act  of  Uniformity.  Lord 
Hale  said,  he  was  unwilling  to  hold  the  children  bastards, 
and  he  thought  that  aU  marriages  made  according  to  the  prin- 
ciples of  men  severally  should  be  held  good,  and  receive  their 
effects  in  law.  I  cannot  agree  with  the  learned  Judges  that 
his  allowing  a  special  verdict,  which  referred  the  question  to 
the  Court,  is  a  proof  of  his  holding  the  opposite  opinion ;  for 
you  must  take  the  proceeding  of  allowing  the  special  verdict 
in  connection  with  the  dictum  which  accompanied  it,  and  that 
was  in  favour  of  a  marriage.  There  is,  further,  another  note 
of  Lord  Hale,  given  by  Mr.  Hatgrave  in  Coke  Littleton,  (a) 
in  which  he  holds  a  gift  to  a  wife  married  ^^  post  affidati<mem 
et  camalem  eopulam  void,*'  and,  consequently,  holds  the  mar- 
riage good. 
* 716  ♦One  thing,  however,  is  admitted  to  have  been  held 
by  this  case  cited  from  the  MS.  note,  tempore  Edw.  1. 
The  marriage  in  facie  ecclesice  and  by  force  of  the  Ecclesiasti- 
cal Court's  sentence,  had  no  relation  back ;  for  it  was  not  held 
to  make  the  first  marriage  good  ab  initio^  else  it  would  have 
made  A.'s  seisin  good  before  the  feoffment  to  D.,  and  stand- 
ing that  which  had  now  become  a  perfect  marriage  with  B. 
Yet  the  whole  of  the  argument  on  the  other  side,  upon  Buf^ 
ing  V.  Lepingwelly  rests  upon  the  effect  of  the  subsequent 
solemnization  of  an  imperfect  contract,  working  by  relation 
backwards  the  completion  of  that  contract,  and  making  it  ab 
initio  valid. 

Another  thing  is  also  to  be  observed  in  this  note,  equally 
at  variance  with  the  argument  of  the  learned  Judges.  B. 
recovered  A.  for  her  husband  according  to  the  note,  and  how? 
By  sentence  of  the  Ecclesiastical  Court,  and  that  sentence 
never  was  reversed.  Here  then  was  an  end  of  the  question 
of  validity,  for  by  that  sentence  transit  in  rem  Judicatum  hav- 
ing been  decreed  by  the  proper  authority. 

Therefore  this  case,  tempore  Edw.  1,  so  much  relied  on  by 
the  learned  Judges,  is,  when  well  considered,  just  as  much  in 
conflict  with  the  argument  of  the  defendant  in  error  as  with 
that  of  the  plaintiff. 

(a)  84  a,  n.  209. 
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Of  Foxcioft's  and  Del  Heith's  cases  it  may  justly  be  said, 
that  by  proving  too  much,  they  prove  nothing.  According  to 
the  former,  a  marriage  celebrated  by  the  bishop  of  the  diocese 
is  void,  merely  because  not  celebrated  in  a  church ;  and  ac- 
cording to  the  latter  case,  a  marriage  celebrated  by  the  parish 
priest  is  void  for  the  same  reason.  Nor  will  it  avaU  to  say  that 
such  has  long  ceased  to  be  the  law.  When  did  it  cease  7 
By  what  authority  did  it  cease  ?  When  it  ♦  did  cease,  *  717 
have  we  any  ground  for  holding  that  the  presence  of 
any  priest  at  all  was  retained  as  an  essential  part  of  the 
solemnity  ? 

The  same  may  be  said  of  another  and  a  still  more  ancient 
authority,  relied  on  by  the  learned  Judges ;  the  L.  I^.  Edmundi^ 
published  by  the  record  commissioners.  To  make  nuptials 
*^  binding  to  all  prosperity,  it  is  said  there  must  be  present  a 
mass-priest."  Now  this  excludes  a  deacon ;  yet  who  doubts 
the  validity  of  deacon's  orders  for  this  purpose  ?  I  mean  even 
according  to  the  contention  that  requires  sacerdotal  presence 
and  aid. 

But  the  case  mainly  relied  on,  of  Haydon  v.  O-otddy  (a) 
receives  illustration  from  the  same  argument.  That  was  a 
marriage  of  two  persons  of  the  Sabbatarian  sect  according  to 
their  own  forms,  and  no  priest  or  deacon  being  present.  The 
wife  died,  and  the  husband  claimed  administration,  which  was 
refused.  The  delegates,  on  appeal,  affirmed  the  sentence.  The 
ground,  however,  of  the  decision  is  distinctly  stated  to  be,  that 
when  the  husband  claims  a  right  under  the  ecclesiastical  law, 
he  must  prove  himself  to  be  a  husband  according  to  that  law ; 
that  is,  in  the  manner  which  the  ecclesiastical  law  approves. 
It  is  added  that  the  wife,  who  is  the  weaker  sex,  and  the  child 
of  such  marriage  which  was  in  no  fault,  might  have  had  ad- 
ministration, but  not  the  husband  who  was  in  fault ;  he  is 
treated  as  a  wrong-doer,  and  as  a  matter  of  discipline  the 
Court  Christian  will  not  countenance  his  conduct  in  contract- 
ing an  irregular  marriage,  by  suffering  him  to  take  a  benefit 
under  it  conferred  at  their  hands.  This  is  the  view  of  the 
case  taken  by  a  very  high  authority,  Lord  Chief  Baron 

(a)  1  SaUc  110. 
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CoMYN.  (a)    Nor  should  it  be  forgotten  that  one  part 

*  718    of  the  case  clearly  *  proves  too  much,  for  it  holds  the 

plea  in  the  Ecclesiastical  Courts  to  be  of  a  marriage 
^'  per  pxesbyterum  ^acris  ordinibus  canstitutum^**  which  would 
exclude  a  deacon ;  and  yet  it  is  on  all  hands  agreed,  as  I  have 
before  said,  that  whatever  a  priest  can  do  in  this  respect,  a 
deacon  may  do  as  validly. 

I  have  mentioned  the  view  taken  by  Chief  Baron  Comtn,  in 
his  Digest,  as  being  in  accordance  with  my  argument ;  but  he 
also  sat  in  judgment  himself  upon  a  case  in  which  this  ques- 
tion arose,  and  he  then  concurred  in  a  judgment  to  the  same 
effect.  Fitzmawrice  v.  Fitzmauriee^  in  1732,  came  before  the 
delegates,  of  whom  the  Chief  Baron  was  one.  It  was  the  case 
of  a  marriage  per  verba  de  prcesenti  ;  the  Court  held  it  valid, 
and  the  Lord  Chancellor  refused  a  commissiou  of  review.  Sir 
W.  Scott  cites  it  with  great  respect  in  Dalrymple  v.  Dalrym- 
ple^  (i)  from  a  note  furnished  him  by  Dr.  Swabey.  Lastly, 
we  must  bear  in  mind,  that  before  the  Statute  of  Distribu- 
tions, the  Ecclesiastical  Courts  gave  or  refused  administration 
at  pleasure ;  and  this  case  of  Haydon  v.  Gould  occurred  not 
very  many  years  after  that  statute  came  in  force,  and  before 
the  new  and  strict  rules  as  to  granting  administration  were 
in  use. 

We  now  approach  authorities  not  exposed  to  any  such 
objections.  But  before  I  come  to  these  I  wish  to  state  what 
appears  to  me  the  result  of  the  whole,  both  as  affirmed  by 
text-writers,  and  as  laid  down  by  the  decisions  of  the  Courts. 
With  this  statement  I  should  have  begun,  had  not  my  un- 
feigned respect  for  the  le^vrned  Judges  made  me  anxious,  in 
the  first  instance,  to  deal  with  the  cases  upon  which  they  have 
relied,  and  thus  clear  the  ground  for  my  argument. 

*  719       *  The  Roman  or  civil  law  is  the  foundation  of  the 

personal  law  of  Europe,  and  the  inroads  of  the  feudal 
law  upon  that  symmetrical  and  finished  system  have  been 
chiefly  confined  to  the  rights  connected  with  the  enjoyment 
and  transfer  of  real  property,  between  which  and  personal 
estate  the  more  ancient  law  made  no  distinction.     The  canon 

(a)  Com.  Dig.  tit.  Baron  &  Feme,  B.  1. 
(6)  1  Hagg.  Cons.  Rep.  69. 
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law  regulating  the  Ecclesiastical  Courts,  which  early  assumed 
to  dispose  of  questions  relating  to  marriage,  to  the  proof  of 
wills  of  personal  estate,  and  to  the  appointment  of  adminis- 
trators in  cases  of  intestacy,  is  most  especially  drawn  from 
the  fountains  of  the  civil  law.  This  law  is  its  foundation  ;  the 
additions  or  superstructure  were  made  by  the  decretals  of 
the  popes  and  the  councils,  which  had  succeeded  both  to  the 
emperors  and  to  the  apostles,  perhaps  more  clearly  to  the 
emperors  than  to  the  apostles,  and  which  especially  governed 
the  body  of  the  church.  Now,  by  the  civil  law,  and  by  the 
earlier  ecclesiastical  law,  — indeed  by  that  law  until  the  16th 
century,  —  marriage  was  a  mere  consensual  contract,  only 
differing  from  other  contracts  of  this  class  in  being  indis- 
soluble even  by  the  consent  of  the  contracting  parties.  It 
was  always  deemed  to  be  a  contract  executed  without  any 
part  performance ;  so  that  the  maxim  was  undisputed,  and  it 
was  peremptory,  *^  Consensus,  non  concubitus,  facit  nuptiaa 
vel  matrimonium." 

Now,  it  is  clear  that,  by  the  imiversal  law  of  Europe  before 
the  Council  of  Trent,  this  contract  could  be  validly  sol- 
emnized by  the  parties  consenting  to  take  each  other  for  man 
and  wife,  without  the  interposition  of  the  sacerdotal  o£Sce,  or 
the  presence  of  any  one  in  holy  orders.  The  church  was 
always  anxious  to  interfere,  to  require  the  benediction  of  a 
ptie&t  and  even  the  performance  *of  mass,  and  to  dis- 
countenance, *  as  far  as  possible,  any  marriage  not  so  *  720 
solemnized ;  but  in  a  matter  so  interesting  to  mankind, 
and  in  which  their  strongest  feelings  were  embarked,  the 
clergy  in  vain  attempted  to  obtain  the  ascendant  they  sought ; 
and  it  was  only  by  the  decree  of  the  Council  of  Trent  that 
the  sacerdotal  institution  became  essential  to  the  validity  of 
the  nuptial  contract.  This  clearly  appears  from  the  Decre- 
tals, book  4,  where  it  is  laid  down  that  a  man  and  woman 
legally  competent  to  contract  matrimony  shaU  take  each  other 
for  husband  and  wife  per  verba  de  prceeenti  tempore^  without 
more ;  that  they  are  thereby  bound  as  such,  and  that  if  either 
party  contract  a  second  marriage,  living  the  other,  it  is  void, 
and  the  parties  to  the  first  contract  may  be  compelled  to  co- 
habit. In  consequence  of  what  has  been  said  respecting  the 
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Council  of  Winchester  in  1076, 1  aball  now  read  the  words  of 
Pope  Gregory  IX.'b  decree,  150  years  after  that  Connoil : 
^^  Si  inter  virum  et  mulierom  l^timns  ooBsensos  interreniat 
de  prs^enti,  ita  quod  unua  alterum  consensu  verbis  consuetis 
expresso  recipiat,  utroque  dicente,  Sgo  te  in  ineam  aceipio,  et 
Ego  te  in  meum,  yel  alia  verba  oonsenanm  ezprimentia  de 
prsBsenti,  sive  sit  .juramentmn  interpositum,  sive  non,  non 
liceat  alteri  ad  alia  vota  transire ;  quod  si  fecexit  secundum 
matrimonium  de  facto  ecmttaetum,  etiamsi  sit  camalis  cop- 
ula subsecuta,  separari  debet,  et  primum  in  su&  firmitate 
manere."  (a)  This  is  what  I  have  already  stated  as  the 
limit  of  the  Ecclesiastical  Court's  power  in  regard  to  com* 
pelling  performance :  it  assumes  the  marriage  to  be  perfect, 
and  decrees  performance  of  its  oblations.    The  oldest  and 

most  venerable  authorities  agree  in  giving  this  account 
*  721   of  the  matter  in  *  express  terms :  Sanotius  De  Matii- 

moniis  affirms  the  validity  of  a  marriage  without  a 
priest,  before  the  Council  of  Trent.  De  Burgh,  in  his  book 
written  at  the  end  of  the  fourteenth  century,  and  called  Pu- 
piUa  Oculi,  expressly  says,  treating  *^  De  sacramento  matri* 
monii ; "  ^'  Patet  quod  ad  coUatioiiem  hujusce  saeram^iti  mm 
requiritur  ministerium  saoerdotis :  "  and  he  afterwards  goes 
on  to  say,  that  neither  the  sacerdotal  benediction  nor  any 
other  prayers  pronounced  by  the  priest  are  ^^  forma  saorar 
menti,  nee  de  ejus  essentia,  sed  quoddam  sacramentale  dd 
omatum  pertinens  sacramenti."  He  had  before  said  that 
the  parties  could  mutually  adkninister  this  sacrament  to  each 
other,  or  either  to  him  or  her  self ;  and  that  no  minister  was 
required  for  its  administration  other  than  the  parties  them- 
selves ;  ^^  non  requiritur  alius  minister  distinctus  ab  ipsis  oon- 
trahentibus."    Worda  cannot  be  more  distinct  than  these. 

The  Council  of  Trent  required,  and  for  the  first  time  re- 
quired, the  marriage  to  be  in  the  pres^ice  of  a  priest.  But 
of  what  priest  ?  Of  the  parish  priest.  The  Council  of  Trent 
never  was  received  or  acknowledged  in  England ;  of  which 
we  may  at  once  see  the  proof  in  this,  that  there  we  have  no 
pretence  ever  set  up,  nor  any  oontentionf  that  the  parish 

(a)  Decretal,  lib.  10,  pi.  1,  o.  81. 
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priest's  presence  is  neceasarj.  But  if  the  Council  of  Trent 
never  was  recognized  in  Elnglandy  have  we  not  a  right  to  fall 
back  upon  the  oommon  and  nniversal  law  of  Europe,  as  our 
own  in  this  important  matter  ?  Now,  that  decree  is  itself  the 
most  irrefragable  proof  of  this ;  for  it  begins  by  declaring  all 
past  marriages  valid  without  any  sacerdotal  interposition; 
and  consequently  pronounces  that  the  requiring  a  priest's 
presence  is  prospective  merely,  and  an  alteration  of  th^r 
former  law. 

*  I  next  have  to  observe,  that  nothing  can  be  more  *  722 
improbable  than  the  existence  of  one  law  for  all  Chris- 
tian Europe,  and  another  for  England  on  this  important  head. 
All  Europe,  inchiding  England,  lived  under  the  same  religion, 
under  the  same  ecclesiastical  system,  under  the  same  spiritual 
rule.  The  presumption  is^  that  the  English  law  touching 
marriage  is  the  same  with  tiie  general  law  of  Catholic  Europe ; 
and  this  presumption  can  only  be  rebutted  by  distinct  proof 
that  England  has  receded  from  that  law,  and  made  her  own 
an  exception  to  its  tenor.  I  am  entitled  to  lay  this  down 
upon  general  principles,  but  I  have  also  the  veperable  author^ 
ity  of  Sir  W.  Scott,  who,  in  the  case  of  Dalrymfle  v.  Dal' 
rympUy  distinctly  states,  that  the  general  law  of  Christian 
Europe  touching  the  marriage  contract  must  be  taken  to  be 
the  law  of  Scotland,  unless  it  be  shown  ^*  that  the  Scotch  law 
has  actually  resiled  fimn  it."  (a)  ^^Show  the  variation," 
says  the  very  learned  Judge,  ^^  and  the  Court  must  follow  it ; 
but  if  none  is  shown,  then  must  the  Court  lean  upon  the  doc- 
trine of  the  ancient  general  law."  (&) 

If  any  difierence  were  to  be  made  between  the  general  con- 
tinental and  our  insular  law,  it  would  be  that  sacerdotal 
intervention  would  be  less  requisite  here  than  abroad,  espe- 
cially after  the  Reformation ;  for  on  the  Continent,  that  is,  in 
all  Catholic  countries,  marriage  is  deemed  to  be  a  sacrament : 
with  us  it  is  not.  Sacraments  do  not,  indeed,  necessarily 
require  a  priesit,  as  baptism  has  been  solemnly  decided,  in  a 
late  case  before  the  Privy  Gormcil,  to  be  valid  without  one ; 

(a)  1  Hagg.  Cons.  Rep.  103. 
(6)  1  Hag^.  Ck>ns.  Rep.  81. 
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but  where  a  rite  is  sacramental,  it  may,  in  dubio,  be 

*  723  more  easily  presumed  to  require  the  priest's  *  ministry 

than  where  the  rite  is  not  a  sacrament  at  all.  The 
probability,  then,  being  that  our  law  is  the  same  with  the 
foreign,  it  requires  clear  proof  to  show  that  England  had  a 
marriage  law  peculiar  to  herself.    Have  we  any  such  proof  ? 

The  first  thing  that  strikes  us  on  this  cardinal  point  of  the 
cause  is,  that  one  of  the  authorities  cited,  John  de  Burgh,  as 
laying  down  most  distinctly' that  consent  of  parties  is  enough 
without  a  priest,  and  that  a  priest's  intervention  is  only  as  to 
the  clothing  or  ornament  of  the  proceeding,  and  not  essential, 
is  an  English  divine.  He  was  high,  too,  in  our  church,  and 
he  was  Vice-chancellor  of  the  University  of  Cambridge. 

But  a  better  known  and  more  venerable  text-writer.  Brae- 
ton,  (a)  gives,  though  more  generally,  a  similar  account  of 
the  contract,  and  he  distinctly  lays  it  down,  that  after  a  mar- 
riage, per  verba  de  prce$enti  any  feoffinent  or  gift  by  the  baron 
to  the  feme  is  void ;  therefore  he  clearly  holds  such  a  mai^ 
riage  to  be  valid  and  perfect.  So,  in  treating  of  the  legitimacy 
of  issue,  he  pjonounces  the  issue  legitimate  *^  quern  jubUb 
nuptice  demonstrant^^^  and  he  then  enumerates  the  several 
kinds  otjustce  nuptice;  saying  that  the  marriage  is  complete, 
that  is,  the  nuptice  are  juttce^  whether  public  or  clandestine, 
and  whether  per  verba  de  prcesenti  or  de  future^  so  it  be  indis- 
soluble ;  the  marriage  per  verba  de  fuiuro  requiring  of  course 
consummation  or  part  performance,  to  perfect  such  an  ex- 
ecutory contract.  What  he  says  of  dower  has  regard 
apparently  to  the  assignment  of  it  ad  ostium  eedeeice.  Wher- 
ever  the  legitimacy,  of  issue  is  mentioned,  the  marriage  per 
verba  de  prcesenti^  or  per  verba  de  future  cum  coptdoj 

♦  724  •  is  given  as  sufficient,  and  no  mention  is  ever  made  of 

the  benedietio  saeerdotcUie  as  essential.  However,  the 
first  case  which  I  shall  cite  solves  this  question  of  dower,  and 
shows  that,  whatever  may  have  been  holden  in  more  ancient 
times,  dower  at  common  law  was  in  all  the  more  recent  de- 
cisions held  to  accrue  on  marriage,  though  not  m  fade 
eceleeuB, 

(a)  4,  8,  803;  9,  304;  6,  420. 
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I  observe  that  the  learned  Judges  cite  the  authority  of 
Archbishop  Lanfranc's  Council,  holdeu  at  Winchester,  in  Wil- 
liam the  Conqueror's  time,  A.D.  1076,  and  given  in  Wilkins's 
Concilia.  It  is  said  to  hold  a  marriage  illegitimate  which 
vras  unaccompanied  with  the  benediction  of  a  priest ;  but  I 
have  cited  the  higher  authority  of  the  Decretals,  book  4. 
Would  Archbishop  Lanfranc  himself  have  denied  that  Pope 
Gregory  IX.  had  authority  to  overrule  him  ?  Yet  his  De- 
cretal, which  I  have  already  cited,  was  promulgated  150 
years  after  Lanfranc's  Council.  The  whole  canon  law  was 
not  certainly  received  in  England,  but  in  Catholic  times  our 
Ecclesiastical  Courts  assuredly  were  bound  by  the  Decretals  ; 
and  the  case  temp.  Edw.  1,  cited  from  Hale,  shows  this 
plainly,  for  there  the  spiritual  Court  decreed  the  marriage 
without  a  priest  to  be  good. 

In  looking  to  the  authority  of  decided  cases,  I  need  not  go 
back  further  than  Wtckham  v.  Enfield,  (a)  There,  on  a  writ 
of  assignment  of  dower  at  common  law,  a  plea  was  pleaded 
of  ne  unquee  aecauphj  precisely  as  in  the  well-known  case 
nearer  our  own  times  of  Bderton  v.  llderton.  (l>)  In  the 
latter  there  could  be  no  sending  to  the  bishop,  because  the 
demandant  had  replied  a  marriage  in  Scotland  ;  in  Wiekham 
V.  Enfield  the  replication  merely  took  issue  on  ne  un- 
qtie9  *  accouple^  and  a  writ  went  to  the  bishop,  who  *  725 
certified  that  the  parties  were  coupled  in  vera  matri" 
monio  sed  elandeitino^  and  had  cohabited  till  the  death  of  the 
husband.  Judgment  having  been  given  for  the  demandant 
and  error  brought,  one  error  assigned  was  that  the  answer  of 
the  bishop  was  not  in  the  affirmative  to  the  writ ;  namely, 
that  the  parties  had  been  coupled  in  legal  matrimony ;  but 
the  Court  held  verum  matrimonium  %ed  clandestinum  as  good 
as  legitimum  matrimonium^  and  the  judgment  of  the  Common 
Pleas  was  affirmed. 

The  case  of  Collins  v.  Jessot  (c)  is  of  great  importance, 
because  it  gives  Lord  Holt's  clear  and  unhesitating  opinion, 
in  which  the  whole  Court  concurred,  that  a  contract  per  verba 

(a)  Cto.  Car.  351.  (h)  2  H.  Bl.  145. 

(c)  6  Mod.  155;  2  Salk.  437,  nam.  Jeaaon  v.  Collins. 
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de  prcBsenti  amounts  to  an  actual  marrii^e,  and  as  much  a 
marriage  in  the  sight  of  God  as  if  it  bad  been  in  facie  eedence; 
with  this  difference,  that  cohabitation  be&re  the  religious 
solemnity  is  punishable  by  ecclesiastical  censures.    I  do  not 
at  all  understand  the  doubt  cast  upon  this  case  by  the  learned 
Judges;  they  say,  ^^If  by  the  terms  ipeum  matrimoniumj 
Lord  Holt  intended  to  lay  down  the  position  that  it  was  bo 
held  by  the  common  law  of  the  land."    Now,  his  words  are, 
^*  actual  marriage,  and  as  much  so  as  if  in  facie  eccUsueJ'*  But, 
say  the  Judges,  he  may  have  meant  only  a  marriage  by  the 
canon  law ;  to  which  I  make  two  answers :  first,  that  the  canon 
law  in  his  time,  if  by  that  he  meant  the  law  of  the  Catholic 
church,  had,  by  the  Council  of  Trent,  required  the  presence 
of  the  parish  priest ;  but  if  it  be  said  that  was  not  received 
here,  then  I  answer,  secondly,  that  Lord  Holt  expressly  ex- 
cludes the  supposition  of  the  learned  Judges  aa  to  his 
*  726   meaning,  *  by  the  distinction  which  he  explicitly  takes ; 
namely,  admitting  that  a  cohabiting  before  solemni* 
jEation  in  facie  eeclesus  exposed  the  parties  to  church  censure : 
so  that,  instead  of  asserting  the  validity  by  the  canon  law,  he 
would  rather  seem  to  admit  that  the  validity  was  question* 
able  by  that  law. 

I  cannot  avoid  here  observing,  that  there  is  no  statement 
by  the  learned  Judges  that  this  important  opinion  of  Lord 
Holt  was  also  the  opinion  of  the  whole  Court,  until  they 
come  to  speak  of  Sir  W.  Scott's  mention  of  it :  yet  it  was  the 
opinion  of  the  whole  Court,  Mr.  Justice  Powell  differing 
only  on  another  point ;  namely,  that  a  contract  per  verba  de 
fiituro  prevents  the  parties  contracting  another  and  a  sub- 
sequent marriage.  On  the  main  body  of  the  Lord  Chief 
Justice's  opinion,  Mr.  Justice  PoweUj,  as  well  as  the  others, 
Mr.  Justice  Powys  and  Mr.  Justice  Gould,  agreed  with  his 
Lordship.  It  is,  therefore,  an  opinion  of  the  greatest  weight ; 
and  as  for  the  observation  of  the  learned  Judges,  that  the 
case  before  the  Court  might  have  been  decided  without  rais- 
ing that  question,  I  would  respectfully  pray  your  Lordships 
and  the  learned  Judges  to  reflect  how  far  such  an  argument 
will  go  in  impeachment  of  decided  cases,  when  we  consider 
how  vast  a  bulk  of  the  law  now  received  as  decided  by  the 
[614] 
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Courts  of  Westminster  Hall  rests  upon  the  resolutions  of  the 
Judges  on  points  not  strictlj  neeessarj  to  the  decision  of 
the  questions  before  them. 

The  argument  raised  by  the  learned  Judges  in  Wigm^re^M 
Case^  (a)  to  show  that  in  Collitw  v.  Jeswt  Lord  Holt  had 
spoken  only  with  raforenoe  to  the  canon  law,  does  not 
appear  to  me  at  all  maintainable ;  *  for  though  he  there  *  72T 
speaks  of  the  canon  law,  yet  he  adds  the  words  (cited 
from  his  own  reports),  that  the  ^^  law  of  man  ordains  mar- 
riages to  be  made  by  a  priest,  yet  only  makes  them  irregular, 
and  not  void,  if  made  without  one ; "  although  he  certainly 
holds  that  dower  depends  on  the  religious  solemnity,  probably 
referring  to  what  the  books  say  of  dower  ad  oHium*  But  the 
learned  Judges  seem  ^olly  to  omit  in  their  consideration 
the  force  and  effect  of  Wigmore^s  CoBt  upon  the  argument  at 
the  bar.  That  case  was  of  a  prohibition ;  the  spiritual  Court 
was  proceeding  to  punish  a  party  for  fornication,  on  account 
of  a  cohabitation  after  a  marriage  by  an  Anabaptist  mimster,  a 
layman,  and  the  Court  did  prohibit,  manifestly  on  the  ground 
of  the  marriage  not  requiring  a  priest  of  the  church.  In  the 
former  case  of  CoUins  y.  Je$$ot  the  Court  of  King's  Bench 
had  held  that  by  church  censures  the  parties  might  be  pun- 
ished, because  it  was  a  breach  of  order,  ecclesiastical  order, 
like  the  mere  fiftct  of  celebrating  a  clandestine  marriage, 
which .  we  know  in  Scotland  exposes  the  parties  to  church 
censures,  though  the  contract  is  valid  to  all  civil  purposes. 

I  may  here  take  notice  of  that  class  of  cases  in  which  mar- 
riage celebrated  by  a  Roman  Catholic  priest  has  been  held 
dearly  valid  by  our  Courts.  Regina  v.  Fielding^  (6)  Hex  v. 
Brampton^  (<?)  Lataur  v.  Ibasdale.  (i)  Now,  if  marriage  re- 
quires a  person  in  orders  to  constitute  its  validity,  I  would 
respectfully  venture  to  ask  how  he  is  the  more  in  orders  with 
us  for  his  being  a  Roman  Catholic  priest  ?  It  is  true  that  our 
church  recognises  the  Roman  Catholic  ordination  in  the  case 
of  persons  who  have  renounced  the  errors  of  popery 
*and  become  members  of  our  national  church;  and  *728 
this  on  account  of  the  apostolic  succession.    But  does 

(a)  2  Salk.  438.  (b)  14  St.  Tr.  1827. 

(e)  10  East,  282.  (d)  8  Taunt.  830. 
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it  recognize  such  orders  in  Roman  Catholics  continning  sach  ? 
Would  not  such  a  priest  be  punishable  were  he  to  administer 
the  sacrament  in  any  of  our  churches,  as  much  if  he  did  it 
according  to  our  own  ceremonial  as  if  he  said  high  mass 
according  to  his  own  ?    Is  he  in  any  one  particular  recognized 
as  a  person  in  orders  while  he  remains  a  Roman  Catholic  ? 
Though  on  this  subject  I  would  be  understood  to  speak  with 
the  hesitation  which  is  becoming  on  such  a  subject,  yet  I 
must  add  that  I  have  in  vain  endeavoured  to  find  any  one 
instance  in  which  the  recognition  of  the  orders  does  not 
depend  on  the  party's  recanting.    I  see  also  the  consequence 
of  holding  that  Roman  Catholic  orders  are  valid  to  any  civil 
or  ecclesiastical  purpose  while  the  party  ordained  continues  a 
Roman  Catholic  ;  and  surely  no  one  will  contend  that  if  an 
act  is  done  by  a  Roman  Catholic  priest  before  his  recantation 
of  popish  errors,  his  subsequent  recantation  can  operate  by 
relation  backwards  to  give  the  intermediate  act  validity,    i 
cannot,  therefore,  suppose  it  possible  that,  in  those  cases  to 
which  reference  has  been  made,  the  contract  per  verba  de 
prcBienti  was  held  to  be  ipsum  matrimanium  on  the  ground  of 
a  Roman  Catholic  priest  being  present ;  they  must  be  taken 
as  decisions  that  the  contract  without  any  person  in  holy 
orders  is  an  actual  marriage.     One  of  them,  indeed,  Bex 
V.  Brampton^  expresses  Lord  Ellenbobough's  opinion  very 
clearly,  that,  before  the  Marriage  Act  of  1758,  such  a  con* 
tract  was  valid.    That  Lord  Kenton  held  the  same  opinion 
is  phiin  enough  from  what  he  said  in  Beid  v.  Pas9er,  (a) 
*  729    although  he  says  he  speaks  not  so  *  as  to  be  bound  by 
the  dictum.  But  this  is  no  more  than  the  caution  which 
any  discreet  Judge  would  use  in  dealing  with  a  proposition  of 
such  importance  at  Nisi  Prius.    In  Lataur  v.  TeasdaUy  Chief 
Justice  GiBBS  held  the  same  doctrine  explicitly,  and  without 
any  qualification,  the  case  being  in  banc. 

But  these  decisions,  say  the  learned  Judges,  are  rested 
expressly  on  the  authority  of  Sir  W.  Scott;  and  Sir  W. 
Scott,  they  add,  cites  the  dictum  of  Lord  Holt.  Surely  it  is 
so;  but  does  that  detract  from  the  weight  of  either  Lord 

(a)  Feake,  N.  P.  Caa.  803. 
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Holt's  dictum^  that  is,  the  dictum  of  the  whole  four  Judges 
of  the  King's  Bench,  or  Sir  W.  Scott's  decision  and  argu- 
ment? Very  far  from  it;  it  oulj  furnishes  an  additional 
reason  for  being  extremely  cautious  how  we  set  aside  those 
older  authorities,  and  break  in  upon  the  principles  which  they 
establish,  which  subsequent  decisions  have  adopted,  which 
succeeding  Judges  have  followed,  and  which  until  the  pres- 
ent time  have  never  been  impeached. 

I  now  come,  therefore,  to*  the  only  two  of  these  great  cases 
not  yet  discussed,  and  they  are  all  the  more  important  that 
they  are  decisions  in  the  forum  proper  to  such  questions ; 
namely,  the  Courts  Christian.  Lindo  v.  Beluario^  in  1795,  (a) 
came  first  before  Sir  W.  Scott,  then  by  appeal  before  Sir 
WiLUAM  Wynne,  and  it  raised  the  point  directly  of  the 
validity  of  a  Jewish  marriage.  The  marriage  was  held  in- 
valid, a  minute  examination  of  the  contract  proving,  by 
reference  to  the  Jewish  authorities  and  the  rabbis,  that  the 
ceremony  performed  did  not  amount  to  a  matrimonial  con- 
tract, but  only  to  a  betrothment.  The  ceremony  consisted 
of  the  takmg  of  a  ring  by  the  woman,  after  saying 
that  she  admitted  her  knowledge  *  that  by  the  taking  *  730 
it  she  became  the  man's  wife :  all  that  the  man  did 
was  to  ask  her  that  question,  and  put  on  her  finger  the  ring, 
repeating  Hebrew  words,  which  mean  not  any  consent  of  his, 
but  only  an  address  to  the  woman  that  she  shall  be  holy  to 
him  according  to  the  law  of  Moses.  But  it  was  proved  that 
a  formal  contract  in  writing,  signed  by  the  man,  was  required 
to  be  delivered  by  him  to  the  woman,  according  to  the  Jewish 
customs,  before  the  marriage  took  place  :  thus,  there  wanted 
verba  de  prcesenti  certainly  on  the  man's  part,  possibly  on  both 
his  and  the  woman'fl  part;  but  there  also  was  this  radical 
defect,  that  if  these  words  had  been  used,  and  only  meant  a 
betrothment,  expecting  a  further  ceremony  to  make  them  a 
marriage,  the  words,  though  used,  would  have  had  no  real 
meaning  as  verba  deprcuenti^  and  the  whole  proceeding  would 
have  been  executory  merely,  according  to  the  distinction  which 
I  set  out  with  taking.    The  importance  of  the  case,  however, 

(a)  1  Hagg.  Ck>n8.  Bep.  216. 
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is  this :  not  an  attempt  was  made,  ev^i  at  the  bar,  to  impugn 
this  aUeged  marriage  on  ihe  ground  of  a  priest  not  having 
been  present,  and  the  Court,  after  fall  argument  and  in  mnch 
doubt,  directed  questions  to  be  put  to  learned  men :  all  whicli 
argument  would  have  been  unnecessary,  all  which  doubt 
would  hare  been  removed,  all  which  questions  would  have 
been  wholly  superfluous  had  the  doctrine  of  the  learned 
Judges  in  the  present  case  and  the  contention  of  the  de- 
fendant in  error  been  well  grounded ;  for  the  want  of  a  per- 
son in  orders  was  undeniable,  unless,  indeed,  tiiose  who  hold 
an  unconverted  Roman  Catholic  to  be  in  Protestant  orders, 
also  proceed  to  take  another  step  in  the  same  direction,  and 
hold  that  a  Jewish  rabbi  is  a  Christian  priest.    The  argument 

of  Sir  W.  Scott  distinctly  lays  it  down,  that  in  the 
*  731    Christian  *  church  a  contract  per  verba  de  prcBienti  is  a 

perfect  contract  of  marriage,  though  the  canon  law 
required  subsequent  celebration ;  (a)  and  referring  to  the 
Scotch  marriage  law,  he  says  (£)  that  the  rule  prevailed  both 
in  Scotland  and  in  this  country  until  other  civil  regulations 
in  England  interfered  with  it,  plainly  referring  to  Lord 
Hardwicke's  Marriage  Act. 

The  doctrine  thus  laid  down  by  that  great  Judge  in  1795, 
and  not  departed  from  by  the  Court  of  Arches,  I  may  say, 
the  doctrine  assumed  to  be  irrefragable  by  both  the  parties 
and  the  Judges  throughout  the  whole  of  this  case,  was 
never  disputed  during  the  period  which  has  elapsed  from  that 
day  to  the  present,  a  period  of  nearly  half  a  century ;  but  it 
received  a  remarkable  confirmation  in  the  more  celebrated 
case  of  Dalrt/mple  v.  DalrymjUey  to  which  I  must  now  be- 
seech the  best  attention  of  your  Lordships.  The  question 
there  was,  whether  a  marriage  was  valid  alleged  to  have 
been  had  in  Scotland ;  and  the  whole  turned  upon  what  was 
the  Scotch  law ;  the  lex  loei^  which  it  was  admitted  must 
entirely  govern  the  consideration  of  the  case.  The  argu- 
ment both  in  the  Court  below  and  before  the  delegates, 
where  I  was  of  counsel  with  the  respondent,  was  most  full 
and  elaborate,  bearing  a  just  proportion  to  the  importance 

(a)  1  Hagg.  Cons.  Sep.  242.  (6)  1  Hagg.  Cons.  Bep.  232. 
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of  the  case,  '^hich  involved  the  status  of  the  heir  presumptive 
to  high  honours  and  ample  estates,  and  involved  also  the 
consideration  of  great  principles  of  law.  The  judgment  in 
the  delegates  was  a  simple  affirmance,  according  to  the  cus- 
tom of  a  Court  which  was  never  wont  to  give  reasons  for 
its  decrees ;  but  I  will  venture  to  assert  that  no  one  of 
the  many  advocates  *  who  argued  it  ever  thought  of  *  782 
disputing  the  dootrine  laid  down  by  the  Court  below, 
in  point  of  law ;  all  confining  themselves  to  canvassing  the 
decision  upon  the  fact  of  what  the  Scotch  law  was  proved  to 
have  been  by  the  evidence  in  the  cause.  In  this  assertion 
I  am  borne  out  by  the  learned  Juc^e  of  the  Court  of  Admi- 
ralty, with  whom  I  have  consulted  fully  on  the  whole  sub- 
ject ;  he  was  also  of  counsel  in  the  cause.  This  memorable 
judgment,  Uierefore,  remains  undisputed  to  this  hour;  and 
it  is  only  bestowing  upon  its  merits  at  once  the  most  just  and 
the  highest  praise  to  say  that  it  excels  all  the  other  perform- 
ances of  its  eminent  author,  whether  we  regard  the  clearness 
of  its  positions,  the  dose  texture  of  its  reasonings,  the  sin- 
gular felicity  of  its  diction,  or  the  careful  avoiding  of  all 
superfluous  argument;  all  extrajudicial  discussion.  But  in 
weighing  its  authority,  let  us  rather  remark  that  it  was  most 
minutely  considered  and  elaborately  prepared ;  and  I  will 
add,  from  the  direct  authority  of  the  learned  counsel  who 
reported  the  case,  that  every  line  was  submitted  to  Sir  W. 
Scott,  and  every  line  received  his  correction  and  approval. 
In  the  whole  compass  of  our  books  there  is  not  to  be  found 
a  decision  more  deliberately  pronounced,  or  a  judicial  argu- 
ment more  carefully  stated.  In  their  whole  compass  is  no 
report  to  be  found  more  authentic  in  its  statements  of  what 
fell  from  the  Court. 

Sir  WnLLiAM  Scott  lays  it  clearly  down,  that  until  the  Mai^ 
xiage  Act,  which,  according  to  Mr.  Justice  Blagkstoke,  was 
"  an  innovation  on  our  laws  and  constitution,*'  the  English 
law,  agreeing  with  that  of  aU  Europe,  held  a  marriage  per 
verba  de  prcesewH  valid  without  the  intervention  of  a  priest ; 
and  he  cites  the  cases  of  Collins  v.  Jeseoty  Burning  v. 
LepingweU^  and  *  Wigmore,  in  proof  that  his  doctrine  *  788 
is  that  of  the  Common  Law  Courts,  as  he  distinctly 
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and  authoritatiyely  states  it  to  be  the  doctrine  of  the  Courts 
Christian.    To  suppose  that  he  was  ignorant  of  the  case  of 
Haydon  v.   Gould  would  be  absurd,  considering  that  it  was 
decided  in  the  delegates,  that  he  quotes  from  the  book  in 
which  Saydon  v.  O-ould  is  reported,  and  that  this  case  re- 
garded a  matter  strictly  of  ecclesiastical  cognizance;  the 
granting  of  administration.    But  he  does  state  the  case  of 
Fitzmaurice  t.  Fitzmaurice^  which  was  also  before  the  dele- 
gates, and  to  which  I  have  already  referred.     His  observation 
respecting  the  Ecclesiastical  Courts  is,  however,  very  mate- 
rial ;  for,  as  if  it  was  more  clear  there  than  at  common  law, 
he  adds,  after  citing  WigfM>re^9  Case^  ^^  in  the  Ecclesiastical 
Court  the  stream  ran  uninterruptedly  in  that  course."    He 
also  in  terms  negatives  the  position  that  marriage,  because  it 
was  a  sacrament  in  the  Romish  church,  therefore  required  to 
be  celebrated  by  a  clerk ;  and  declares  that  until  the  Council 
of  Trent  altered  the  law  of  the  church,  this  sacrament  could 
validly  be  celebrated  by  lajrmen  all  over  Europe,  as  even 
after  that  Council  it  continued  lawfully  to  be  celebrated  in 
England,  notwithstanding  the  decree  of  the  Council,  which 
in  England  never  was  recognized ;  and  I  may  state  that  in 
the   Judicial  Committee  it  has  been  held,  after  the  fullest 
consideration,  that  any  lay  person,  without  a  priest  present, 
may  administer  baptism,  which  is  a  sacrament  of  our  church, 
using  the  form  of  words,  ^^  I  baptize  thee,  in  the  name  of  the 
Father,  Son,  and  Holy  Ghost."    Now,  it  is  said  in  the  argu* 
ment  at  the  bar,  and  I  am  somewhat  surprised  to  see  the 
observation  countenanced  by  the  learned  Judges,  that  these 
dicta^  as  they  are  termed,  of  this  great  Judge,  are 
*  734  extrajudicial.    Were  they  mere  dicta^  and  *  were  they 
wholly  extrajudicial,  I  have  yet  to  learn  that,  proceed- 
ing from  such  a  quarter,  they  are  not  entitled  to  unbounded 
respect.    No  Judge  was  ever  less  prone  to  travel  out  of  the 
case  before  him;  I  speak  from  experience  of  that  learned 
Judge,  not  only  having  argued  many  cases  before  the  dele- 
gates arising  out  of  his  decisions,  but  also  having  practised 
for  a  long  course  of  years  before  himself  and  Sir  Wiluam 
Grant  at  the  Privy  Council:  none  ever  abstained  more 
scrupulously  from  ventilating  opinions  uncalled  for,  none 
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ever  was  more  oautiotis  in  deliyering  his  seDtiments  on  im- 
portant points.  To  suppose  that  he  would  have  needlessly 
gone  out  of  his  way  rashly  to  declare  all  marriages  before 
the  Marriage  Act  valid  without  any  clerical  solemnity,  rashly 
to  declare  that  all  marriages  now  since  the  Act  are  valid  in 
the  colonies  without  any  such  solemnity,  rashly  to  declare 
that  all  Quaker  marriages  and  all  Jewish  marriages  are  at 
this  day  valid ;  that  this  cautious  Judge,  so  wedded  to  the 
doctrines  of  the  church,  so  jealous  of  any  infringement  of 
her  prerogatives,  so  averse  to  any  interference  with  her 
authority,  should  have  needlessly  volunteered  such  opinions 
as  these  in  derogation  of  her  prerogatives,  or  have  stated 
them  unless  upon  mature  deliberation  he  had  held  them 
absolutely  clear  and  free  from  all  doubt,  is  one  of  the  most 
extravagant  suppositions  which  man  can  make,  and  proceeds 
from  a  profound  and  gross  ignorance  of  Sir  W.  Scott's  judicial 
character  and  whole  habits.  That  he  should  on  such  ground 
ventilate  needless  and  extraneous  dicta^  seems  hardly  credi- 
ble ;  but  if  what  he  said  on  such  matters  be  extrajudicial,  it 
is  6nly  a  stronger  demonstration  that  he  held  the  opinions 
thus  volunteered  to  be  perfectly  free  from  all  possibility 
of  doubt,  and  was  intimately  convinced  that  in  thus 
*  needlessly  stating  them  he  moved  no  landmarks,  *  785 
brought  nothing  that  was  fixed  into  any  doubt,  laid 
down  nothing  that  could  impugn  any  fully  established  doc- 
trine. 

But,  with  very  great  submission,  I  do  most  dbtinctly  deny 
that  the  doctrine  of  Sir  W.  Scott  was  a  mere  dictum  and  ex- 
trajudicial. The  point  he  was  proving,  the  point  on  which 
the  whole  case  hinged,  was  the  Scotch  law  of  marriage.  He 
imdertakes  to  show  that  this  is  in  favour  of  marriage  per  verba 
de  prceeenti^  and  he  accomplishes  his  purpose  by  showing 
that  the  general  law  of  Europe,  including  England,  is  in  its 
favour;  and  that,  therefore,' it  must  be  taken  to  be  the  law 
of  Scotland,  unless  and  until  Scotland  be  shown  to  have  ex- 
cepted herself  from  that  law  by  special  provisions  of  her  own. 
The  question  being,  is  it  the  Scotch  law  ?  he  argues  that  it  is 
the  Scotch  law,  because  it  is  the  European  law.  Had  Eng- 
land been  an  exception,  that  ai^gument  would  have  failed, 
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because  it  would  then  haye  been  said,  the  law  in  question  is 
not  the  general  law ;  for  instance,  it  is  not  the  English  law. 
He  shows  that  England  is  no  exception,  and  that  therefore  it 
is  the  general  law,  and  therefore  it  is  the  law  of  Scotland ; 
and  therefore  the  marriage  in  judgment  before  him  is  good. 
Nothing  can  be  conceiyed  more  close  than  this  reasoning, 
nothing  more  solid  than  the  connection  between  the  conclu- 
sion and  its  premises.  That  conclusion  is  the  decision  of  tiie 
question  before  him ;  these  premises  are  the  E^nglish  manii^ 
law. 

Thus  far  the  decisions  and  authorities  of  the  English  Eccle- 
siastical Courts ;  and  it  must  be  obserred  that  they  famish  a 
complete  answer  to  the  argument  which  I  know  has  weighed 
with  some  in  considering  the  case ;  namely,  that  any 
*  786  question  of  marriage  before  *  Lord  Hardwicks's  Act, 
per  verba  de  prcesentij  without  a  priest,  arising  in  a 
Court  of  Law,  would  have  been  referred  to  the  Ecclesiastical 
Courts,  and  that  those  would  hare  certified  against  its  v«r 
lidity.  Most  clearly  they  would  not  so  have  certified,  if  they 
decided  according  to  the  ecclesiastical  law,  as  Sir  W.  So&n 
and  his  brethren  the  civilians  understood  it.  I  have  shown 
that  Sir  W.  Scott  and  his  brethren  considered  the  point  as 
more  clear  by  their  law  than  it  is  by  ours,  because  Sir  W, 
Scott  said  that  their  law  on  this  question  had  always  flowed 
in  a  clear  and  unbroken  stream.  Therefore  they  must  have 
certified  in  favour  of  the  marriage,  and  to  assume  the  contrary 
is  a  petUio  prindpii. 

But  it  is  not  merely  on  decisions  and  dicta  in  those  Courts 
Christian  that  the  question  turns.  Consider  the  case  of 
Jewish  and  Quaker  marriages.  It  is  quite  manifest  that  the 
validity  of  these  is  quite  irreconcilable  with  the  opinion  of  the 
learned  Judges  in  the  present  case  ;  yet  not  only  are  they 
apparently  assumed  to  be  valid  by  the  provisions  of  the  Act 
(26  Geo.  2,  c.  83,  §  18),  but  we  have  the  authority  of  the 
cases  decided  on  the  point ;  as  the  one  cited  by  Mr.  Justice 
WiLLES,  in  Harford  v.  MorrU^  (a)  of  an  action  of  criminal 
conversation  by  a  Quaker,  and  the  objection  taken  and  the 

(a)  1  Hagg.  Cons.  Bep.  App.  7. 
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point  argued  that  the  marriage  was  not  good  for  want  of  a 
cLeigyman ;  but  this  was  overruled,  and  the  plaintiff  recov- 
ered a  verdict. 

There  is,  however,  a  much  more  material  fact  on  this  head : 
the  number  of  persons  belonging  to  the  Society  of  Friends 
and  to  the  Jewish  persuasion  who  have  obtained  ad- 
ministration from  the  Ecclesiastical  *  Court,  and  ob-  *  787 
tained  it  without  a  struggle.  I  might,  indeed,  add  the 
number  of  cases  in  which  titles  must  have  been  made  and 
deduced  through  the  iasue  of  Quaker  and  Jewish  marriages ; 
nay,  the  number  of  cases  of  persons  who,  born  of  such  mar- 
riages, have  been  allowed  quietly  to  take  estates,  real  and 
personal,  without  any  relative  claiming  or  thinking  of  claim- 
ing to  their  exclusion ;  and  also  the  numberless  instances  in 
which  the  Crown  would  have  been  entitled ;  no  claim  hav- 
ing, however,  been  made  in  any  one  instance  by  any  one 
Attorney-General.  Were  the  doctrine  of  the  learned  Judges 
well  founded,  not  a  single  Jew  or  Quaker  could  have  departed 
this  life  without  an  inquisition  of  office,  and  a  finding  to  en- 
title the  Crown ;  but  so  entirely  was  the  law  concealed  from 
all  former  times,  that  no  instance  has  ever  occurred  of  any 
such  attempt  being  made. 

Finally,  the  law  as  laid  down  in  1811  by  the  Consistory 
Court  of  London,  and  confirmed  in  1814  by  the  delegates,  has 
ever  since  been  acknowledged  as  the  govemuig  rule  on  this 
most  important  question ;  that  decision  only  repeating  more 
explicitly  what  the  same  learned  Judge  had  pronounced 
more  succinctly,  but  as  distinctly,  in  17d5.  For  near  half  a 
oentury,  therefore,  it  has  been  hdd  as  established  and  settled 
law  in  England ;  and  not  cmly  have  the  other  Courts  decided 
other  cases  upon  its  authority,  never  questioned  by  them ; 
not  only  must  the  discovery  of  the  present  day  be  held  to 
subvert  those  other  decisions,  and  to  hold  that  they  were  all 
wrongly  pronounced ;  not  only  have  aU  the  learned  civilians 
been  so  assuming  the  laws,  and  so  advising  their  clients  uni- 
formly, until  the  present  opinion  respecting  Sir  W.  Scott's 
decisions  camried  consternation  into  the  vicinity  of  St. 
Paul's;  but  marriages  innumerable  have  been  con- 
tracted *  both  by  sectarians  in  this  country,  and  by    *  788 
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persons  of  all  descriptions  in  our  vast  possessions  beyond 
the  seas,  possessions  on  which  the  sun  never  sets,  all  of 
which  are  now  found  out  to  be  void,  all  these  parties  forni- 
cators and  concubines,  all  their  issue  bastards.  Into  the  sad 
details  of  such  a  subject  I  will  not  enter ;  from  so  painful  a 
prospect  I  will  avert  my  eyes.  But  this  I  must  add  before  I 
leave  it,  that  every  Quaker  and  every  Jew  bom  of  a  marriage 
had  before  the  year  1885,  is  by  the  learned  Judges  pronounced 
to  be  a  bastard ;  the  mother  of  each  and  every  of  these  to  be 
living  in  concubinage ;  every  married  pair  of  these  sects  may 
separate,  and  marry  again  without  committing  a  felony ;  and 
every  title  to  an  estate,  wheresoever  situated  out  of  Scotland, 
that  is  traced  through  a  pedigree  any  link  of  which  is  a 
Quaker  or  a  Jewish  heir,  must  be  shaken  to  its  foundation, 
imless  propped  up  by  the  Statute  of  Limitations  and  the 
lapse  of  long  time. 

The  Marriage  Act,  in  exempting  those  marriages  and  the 
marriages  beyond  seas  from  its  operation,  seems  to  assume 
their  previous  validity,  and  therein  to  assume  the  universal 
validity  of  lay  marriages  before  it  was  passed ;  but  this  infer- 
ence the  Judges  will  not  sufEer  to  be  drawn,  and  they  declare 
all  such  marriages  void  by  the  effect  of  their  doctrine.  It  is 
in  vain  for  these  learned  persons  to  seek  an  escape  from  this 
conclusion,  so  far  as  it  affects  the  Jews,  by  setting  up  the 
notion,  destitute  of  all  warrant  from  analogy,  and  repugnant 
to  every  principle  of  law,  that  the  Jews  are  quasi  foreigners, 
and  that  therefore  they  are  a  law  unto  themselves.  The 
Jews  are  no  more  foreigners  than  we  ourselves,  or  the  learned 
Judges  are  foreigners ;  and  if  they  were,  their  laws  and  their 
usages  could  no  more  exempt  them  from  the  operation 
*739  *of  our  law  than  any  admitted  foreigner  could  be 
suffered  in  England  to  set  up  a  marriage  void  by  our 
law,  as  good  by  the  foreign  law  of  the  country  he  belonged 
to.  Not  to  mention,  that  even  were  we  to  admit  their  doc- 
trine as  to  the  Jews,  the  Quaker  marriages  would  remain  an- 
nulled ;  and  that  is  quite  enough  for  my  argument. 

Surely  it  required  such  a  doctrine  to  be  not  only  reasonably 
clear,  but  to  be  free  from  all  possibility  of  doubt,  to  warrant 
the  authoritative  promulgation  of  it  in  this  place  by  such 
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yenerable  autboiity*  Surely  nothiiig  can  justify  the  giring 
Tent  to  a  jaopoeitioii  of  law  so  frightful  in  its  consequeneee, 
if  it  is  encumbered  by  any  difficulty,  if  it  is  confessed  to  be 
*^  involyed  in  much  obscurity ^'^  if  those  who  have  discoTeced 
it  are  ob%ed  to  allow  that  they  hav^  only  been  able  faintly 
to  descry  it  through  a  ^^  stiU  deeper  obscurity  "  than  veiled  it 
*^  from  the  eyes  of  their  predecessors/'  and  to  acknowledge 
that  its  form  and  pcoportions  are  so  ill  defined  in  the  darkness 
which  shrouds  it,  that  they  feel  ^*  unable  to  trace  out  and 
define  its  boundaries.'' 

In  other  eases,  where  a  graye  doubt  has  long  prevailed  on 
any  matter  of  law,  even  where  an  admitted  error  had  crept 
into  the  decisioiia  of  Courts  and  the  proceedings  of  {Nractition- 
ets,  the  safer  course  has  been  held,  when  that  error  was  dis- 
covered, to  abide  by  it,  and  not  to  revert  to  the  sounder 
principle  which  it  is  admitted  should  nevw  have  been  de- 
parted from.  I  remember,  when  I  sat  on  that  woolsack,  a 
case  occurred  which  was  eminently  calculated  to  illustrate 
this  wholesome,  judiciottB,  and  humane  oonrse  of  decision* 
For  a  long  period  of  time  the  maxim  had  prevailed,  that  in 
point  of  law  a  real  estate  oouU  be  tied  mp  by  a  strict  settle- 
ment for  the  duration  of  the  Uvea  in  beiottg,  and  £or 
*  twenty-one  yeara  longer.  The  origin  of  the  error^  *  740 
for  it  clearly  wae  an  error,  was  thisy  that  in  point  of 
fact  a  fine  never  could  be  levied  to  bar  the  iasne  in  tail^  or  a 
coniracai  recovery  sofieKfid  to  bar  the  remaindeia  over,  until 
the  son  of  the  last  tenant  for  life  was  of  age.  Now,  when 
the  matter  came  to  be  questioned  in  th*  ease  of  Cadell  v. 
P^Jner  (•)  before  me  here,  in  1833^  when  I  had  the  assist- 
ance of  the  learned  Judges,  we  all  were  agreed  that  the  doo* 
trine  of  adding  twenty-one  years,  as  a  term  in  gross,  to  the 
duiiation  of  the  existing  lives^  was  a  mere  mistake,  and  the 
moce  clearly  a  mistake  because  we  so  plainly  saw  how  it  had 
arisen ;  yet  we  all  agreed  that  aftet  the  Courts  had  an  long 
acted  upon  it,  and  the  conveyancers  had  so  laog  proceeded 
upon  the  assuooiption,  revnctiag  to  the  trne  princij^e  would  be 
most  pemioionsy  and  would  shake  the  titlea  to  many  estates 
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all  over  the  coontiy,  I  make  bold  to  think  that  a  shock  given 
to  all  the  titles  in  England  would  not  have  been  more  fatal  to 
the  peace  and  happiness  of  society,  than  the  shock  which  dis- 
turbs numberless  families,  affects  the  character  of  parents, 
and  deals  out  to  their  progeny  the  portion  and  the  name  of 
bastard,  besides  shaking  also  an  almost  equal  number  of  titles 
to  real  estates. 

Human  legislation  is  exposed,  is  necessarily  liable,  to  three 
great  imperfections :  the  lawgiver  cannot  foresee  and  provide 
for  all  possible  cases ;  his  provisions  may  in  their  application 
become  inoperative  or  frustrated  by  the  destructive  operations 
of  time,  the  powerful  and  sleepless  enemy  of  all  human  works ; 
and  his  commands,  how  carefully  soever  framed,  may  be  erro- 
neously interpreted.  There  is  no  good  or  safe  remedy 
*  741  for  the  first  of  these  evils,  but  a  resort  to  the  *  l^isla- 
tive  power  for  new  provisions.  For  the  second  there 
is  a  remedy,  and  human  wisdom  has  applied  it.  ^^  Time ''  (as 
was  most  eloquently  said  by  Lord  Plunkbt)  ^^is  the  great 
destroyer  of  evidence,  but  the  law  has  wisely  and  humanely 
made  him  the  protector  of  title.  If  he  comes  with  a  scythe 
in  one  hand  to  mow  down  the  muniments  of  our  possession, 
he  bears  in  the  other  an  hour-glass,  whence  he  metes  out 
incessantly  those  portions  of  duration  which  are  to  render 
unnecessary  the  muniments  that  he  has  destroyed."  Thus 
£ar  the  wisdom  of  the  lawgiver. 

A  like  remedy  has  been  applied  to  the  third  evil  by  the  wis- 
dom of  the  Judge,  who,  after  men  have  been  suffered  for  a 
length  of  time  to  misconstrue  the  lawgiver's  commands,  will 
not  permit  advantage  to  be  taken  of  their  innocent  mistake  to 
work  their  ruin.  What  once  was  crude  error  becomes  sound 
law  by  the  humane  wisdom  of  the  Judge,  as  by  the  healing 
power  of  nature  an  ulcerous  mass  becomes  a  vital  part  of  our 
bodily  frame.  If  ever  there  was  an  instance  in  which  a  c(mi- 
mon  error  (supposing,  which  I  deny,  that  it  was  an  error) 
might  be  permitted,  mercifully  towards  its  victims,  to  make 
the  law,  it  surely  is  that  case  in  which  the  supposed  misappre- 
hension of  the  law,  sanctioned  by  such  illustrious  names  as 
Holt,  and  Comtn,  and  Scott,  and  Kenton,  has  involved  the 
dearest  interests,  the  security,  the  station,  the  fortunes,  the 
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feme  of  thousands ;  in  which  the  victims  of  such  a  mistake 
are  not  even  those  who  were  beguiled  into  it  by  those  vener- 
able authorities,  but  their  offspring,  wholly  guiltless  even  of 
the  venial  offence  of  falling  into  the  error. 

My  Lords,  I  humbly  move  you  to  give  judgment  for  the 
plaintiff  in  error ;  but  if  you  shall  not  feel  prepared  at 
present  to  take  this  step,  I  then  beseech  *  you,  I  ear-  *  742 
nestly  beseech  you,  not  to  give  judgment  for  the  defend- 
ant in  error.  I  recommend  you  to  delay  your  final  award  in 
this  great  cause,  until  you  have  an  opportunity  of  receiving 
the  useful  and  needful  assistance  of  the  learned  Judges  who 
preside  in  the  consistorial  and  other  civil-law  Courts  of  the 
realm.  To  those  Courts,  properly  speaking,  the  cognizance  of 
the  question  belongs  which  this  writ  of  error  raises,  and  upon 
which  alone  its  decision  turns.  The  argument  of  the  learned 
Judges  in  the  Courts  of  Common  Law,  alone  now  consulted, 
admits,  nay  asserts,  the  peculiar  dominion  of  the  Courts 
Christian  over  such  questions.  In  the  other  Supreme  Court 
of  Appeal,  the  Privy  Council,  we  always  have  in  such  ques- 
tions the  inestimable  benefit  of  that  assistance.  This  House 
has  undeniably  a  right  to  call  for  it,  and  I  trust  you  will  call 
for  it,  if  you  are  not  now  prepared  to  reverse  the  j[udgment 
below. 

Lord  Abinger.  — *  It  can  hardly  be  expected  of  me  that  I 
should,  in  the  short  time  that  I  have  had  for  deliberating,  put 
the  argument  I  have  to  submit  to  your  Lordships  into  the  form 
to  which  my  noble  and  learned  friend  has  reduced  his ;  or 
that  I  should  enter  upon  any  elaborate  discussion  in  answer 
to  the  very  ingenious  and  the  very  learned  and  profound  argu- 
ment which  he  has  just  delivered ;  but  yet  I  think  I  ought  not 
to  shrink  from  delivering  my  opinion  upon  this  question,  which 
unfortunately  differs  from  that  of  my  noble  and  learned  friend. 
When  we  have  so  large  a  majority  as  we  have  of  the  Irish 
Judges,  who  heard  this  subject  discussed  in  the  most  full  and 
deliberate  manner,  and  when  we  have  the  additional  authority 
of  almost  all  the  English  Judges,  after  the  most  elabo- 
rate arguments  on  both  sides,  I  should  *  think  myself  *  748 
indeed  very  bold,  if,  without  an  investigation  which  I 
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cannot  saj  I  have  had  an  opportunity  of  making  in  private 
npon  this  subject,  I  should  vestture  to  differ  from  so  many  and 
such  profound  authorities.  And  much  as  I  admire  the  com- 
position and  respect  the  investigating  powers  of  my  noble 
and  learned  friend,  I  must  say  that  the  argument  he  has 
delivered  has  not  convinced  me  tshat  the  learned  Judges  are 
wrong. 

.  At  the  time  when  the  matter  was  discussed  at  your  Loird- 
ships'  bar,  I  made  it  my  duty  to  attend  deliberately  to  the 
various  arguments  that  were  adduced  on  either  side*  I  have 
since  looked  at  the  opinion  delivered  on  behalf  of  the  learned 
Judges  by  the  Lord  Chief  Justice  of  the  Common  Pleas ;  and 
I  must  own  that  that  opinion  has  confirmed  the  opinion  I 
originally  formed  when  I  heard  the  arguments  at  the  bar, 
l^t  the  judgment  of  the  learned  Judges  in  Ireland  was  rights 
and  to  that  opinion  I  still  adhere.  I  shall  not  enter  into  an 
elaborate  discussion  of  the  cases  or  the  reasoninga  adduced 
by  my  noble  and  learned  friend.  There  are  but  two  or  three 
points  of  his  argument  to  which  I  shall  venture  shortly  to 
adveit.  The  question  is  whether  or  not  a  oontraet  of  mar> 
riage  per  verba  de  proe^enti  is  ipium  matrim^nium  ;  that  is  the 
true  question.  Now  it  is  admitted  by  my  noble  and  learned 
friend  that  it  is  not  for  all  purposes  attended  with  the  legal 
consequences  of  marriage ;  that  it  is  not  good  for  dower. 

Lord  Bbooohabc.  ^-No,  I  do  not  admit  that ;  it  is  distinctly 
denied. 

Loan  Abinoeb.  *— *  Then  I  have  misunderstood  mj  noble 
and  learned  &iend.    I  consider,  however^  that  point  to  have 
been  fully  established  by  tho  authorities  referred  to  by  the 
Judges. 

*  744       *  My  noble  and  learned  friend  has  quoted  the  ease 

of  Collins  V.  Je99ot^  (a)  where  Lord  Holt  is  snppoeed 
to  have  said  that  it  is  a  marriage,  but  that  the  parties,  if  they 
consummate  it  before  the  solemniaation  in  fane  eeduuBf  are 
liable  to  ecclesiastical  censure ;  thai  it  is  ipiUm  vimtrimanium^ 

(a)  6  Mod.  166;  2  Salk.  487. 
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bat  that  it  is,  neTerthelesa*  not  a  marriage  for  the  purpose  of 
cohabitatioa^  It  seems  to  me  very  extraordinary  to  say  that 
a  marriage  shall  be  valid  to  all  intents  and  purposes,  and  yet 
that  it  shall  not  be  followed  by  the  immediate  object  which 
the  parties  had  in  contemplation  in  the  marriage.  I  mention 
that  as  an  instance  of  inoonsisteocy,  which  either  proves  that 
Lord  Holt  is  not  correctly  represented,  or  that  the  interpret 
tatioa  of  his  opinion  is  more  oorrsctly  given  by  the  opinion 
which  the  learned  Judges  have  communicated  to  this  House 
than  by  the  opinion  of  my  noble  and  learned  friend. 

Loan  Bbouohak.  -^  The  learned  Judges  say  that  it  is  good 
by  the  eanon  law. 

Loan  AsmaBB. --^  It  cannot  be  good,  I  should  think,  by 
any  law,  if  they  are  liable  to  censure  for  consummation,  for 
treating  each  other  as  husband  and  wife.  It  cannot  be  that  it 
is  lawful  matrimony  in  the  eye  of  Grod  and  man,  and  yet,  if 
the  parties  cohabit  together,  they  are  liable  to  the  censure  of 
the  Ecclesiastioal  Court. 

There  is  one  topic  which  appears  to  me,  after  all,  the  most 
forcible  to  which  my  noble  and  learned  friend  has  addressed 
himself,  and  that  is  the  case  of  the  Quakers  and  the  Jews ; 
and  I  am  free  to  admit  that  that  question  presented  very  con- 
siderable difficulties  before  the  Marriage  Act.    I  am  not  pre- 

*  pared  to  say  or  to  admit  that  before  the  Marriage  Act, 

the  *  marriages  of  Jews  and  Quakers  were  good  by  *  745 
the  law  of  this  country ;  but  since  that  Act,  I  think 
that  under  the  clause  therein  which  excepts  those  marriages 
from  the  operation  of  that  Act,  they  are  by  implication  to  be 
deemed  good*  The  Marrit^  Act  itself  does  not  declare  that 
a  contract  per  verba  de  ptxueiUi  shall  be  null  and  void ;  it 
only  denies  to  the  Bcclesiastical  Court  the  right,  which  it 
before  exercised,  of  enforcing  mani^e  in  consequence  of  that 
contract.  If  such  contracts  were  actually  legal,  it  leaves 
those  marriages  as  they  were  before ;  it  makes  no  alteration 
in  the  actual  effect  of  a  contract  per  verba  de  pttesenti^  by 
abolishing  a  particular  remedy,  and  therefore  those  marriages 

•  would  still  remain  lawful  marriages ;  it  does  not  declare  the 
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contracts  to  be  null  and  void,  but  only  declares  that  the 
Ecclesiastical  Court  shall  not  interfere  to  compel  a  solemni- 
zation of  marriage  upon  such  a  contract ;  but  such  marriages, 
if  good  before,  would  still  be  good,  the  Act  not  declaring  the 
contract  to  be  null  and  void. 

There  is  only  one  other  topic  to  which  I  shall  address  my- 
self on  this  occasion;  that  is,  respecting  the  ecclesiastical 
law  of  England,  upon  which  the  whole  foundation  of  the 
argument  rests.  My  noble  and  learned  friend  seems  to  con- 
sider that  the  ecclesiastical  law  of  England  is  to  be  derived 
firom  the  ecclesiastical  law  of  the  Continent.  Now  I  beg  to 
observe  that  he  has  not  at  all  satisfied  my  mind  upon  that 
part  of  the  argument.  The  learned  Judges  have,  I  think, 
satisfactorily  derived  it  from  the  constitutions  of  the  eccle- 
siastical synods  and  councils  in  England,  before  the  authority 
of  the  pope  was  acknowledged  in  this  country.  I  take  that 
part  only  of  the  foreign  law  to  be  the  ecclesiastical  law  of 

England  which  has  been  adopted  by  Parliament  or 
*  746  the  Courts  of  this  country,  *  from  the  decretak  of 

popes  and  the  authority  of  councils  on  the  Continent. 
It  is  admitted  that,  by  the  constitutions  of  Lanfranc  in  the 
year  1076,  there  is  an  express  declaration  that  a  marriage 
shall  not  be  good  unless  it  be  solemnized  by  a  priest.  The 
same  appears  in  the  laws  of  King  Edmund,  at  a  much  earlier 
period.  Then  how  comes  it  that  that  is  no  longer  a  part  of 
the  law  of  England  ? 

Lord  Brougham.  —  It  is  because  it  is  not  in  facie  eedenm; 
it  says  a  priest,  not  a  deacon. 

Lord  Abinger.  —  I  do  not  want  to  enter  into  minute  dif- 
ferences now,  which  I  think  are  su£Bciently  explained  by  the 
argument  of  the  Judges ;  I  am  only  stating  the  broad  lines 
of  argument  upon  which  I  proceed,  and  on  which  I  think  the 
learned  Judges  are  weU  founded  in  their  opinion,  that  by  the 
ecclesiastical  law  of  England  the  presence  of  a  priest,  or, 
since  the  Reformation,  of  a  person  in  holy  orders,  is  necessary 
to  constitute  a  legal  marriage.  Those  who  have  taken  the 
trouble  to  investigate  and  make  written  notes  of  the  author- 
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itieSf  have,  of  course,  an  advantage  over  me ;  I  profess  to 
adhere  to  the  opinion  which  I  formed  on  consideration  of  the 
arguments  at  the  bar.  It  appears  to  me  that  the  opinions 
delivered  by  the  Chief  Justice,  on  behalf  of  the  learned 
Judges,  are  incontrovertible  and  conclusive. 

Lord  Campbell.  —  After  the  most  anxious  consideration  of 
the  opinion  delivered  by  the  learned  Judges  in  this  case,  I 
am  unable  to  concur  in  it,  and  I  cannot  advise  your  Lord- . 
ships  to  act  upon  it.    I  need  not  express  my  high  respect  for 
the  individuals  now  administering  justice  in  the  Courts  of 
Common  Law  in  Westminster  Hall,  or  the  reverence  with 
which  I  must  regard  whatever  is  laid  down  by  Lord 
Chief  Justice  *  Tindal,  —  a  Judge  who,  for  learning  ♦  747 
and  ability,  is  not  inferior  to  the  most  distinguished  of 
his  predecessors. 

I  certainly  much  regret  that,  upon  a  subject  of  such  infinite 
importance  and  such  great  difficulty,  the  time  has  not  been 
allowed  to  the  Judges  which  they  themselves  stated  they  con- 
sidered necessary  for  duly  examining  and  weighing  the  con- 
flicting authorities  and  arguments  brought  forward  at  your 
Lordships'  bar.  When  you  avail  yourselves  of  your  privilege 
of  consulting  the  Judges  on  any  question  of  law  which  you 
have  to  consider,  you  generally  have  the  advantage  of  know- 
ing the  reasons  by  which  they  are  swayed ;  for  they  either 
deliver  their  opinions  neriatim^  each  expressing  his  own  rea- 
sons ;  or  the  Judge  highest  in  rank,  who  delivers  their  unan- 
imous opinion,  expresses  reasons  in  which  they  have  all 
concurred.  On  this  occasion  the  reasons  are  the  reasons 
of  the  Chief  Justice  alone,  and  we  are  left  entirely  in  the 
dark  as  to  the  process  by  which  the  others  arrived  at  the  con- 
clusion that  the  first  marriage  entered  into  by  the  prisoner 
with  Hester  Graham  before  a  Presbyterian  minister — which 
both  parties  intended  and  believed  to  be  a  present  valid  mar- 
riage, and  under  which  they  cohabited  together  for  years  as 
man  and  wife,  withaut  any  doubt  as  to  its  validity  —  was  null 
and  void.  In  the  Courts  below,  upon  questions  of  great  mag- 
nitude, it  has  not  been  unusual  for  the  different  Judges  of  the 
Court  to  give  their  opinions  with  their  reasons  separately,  even 
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when  the  J  agree  in  the  judgment ;  of  which  we  hare  a  mem- 
orable instance  in  the  case  of  JStockdak  t.  Mansard  ;  (a)  and 
I  think  your  Lordships  will  not  have  the  foil  benefit  of  con- 
sulting the  Judges  unless  they  driver  their  opinions 

*  748    separately,  or  are  understood  *  to  concur  in  the  reasons 

assigned  by  the  Judge  who  delivers  their  unanimous 
opinion.  It  is  possible  that  for  the  same  opinion  contradic- 
tory reasons  might  be  given,  and  that  the  weight  to  be  as* 
cribed  to  it  may  be  much  lessened  by  those  who  join  in  it 
combating  and  overthrowing  the  arguments  of  each  other. 
In  the  present  case  we  have  particularly  to  lament  that  we 
are  informed  of  the  reasoning  only  of  one  Judge,  as  he  states 
that  **  it  was  only  after  conmderable  fluctuation  and  doubt  in 
the  minds  of  some  of  his  brethren  that  they  had  acceded  to 
the  opinion  which  was  formed  by  the  majority/'  I  diould 
have  been  much  gratified  and  edified  by  being  informed  of 
the  course  of  this  fluctuation ;  what  the  doubts  were  which 
weighed  in  the  minds  of  those  learned  persons,  and  by  what 
train  of  reasoning  those  doubts  were  dispelled. 

Now  it  is  most  essential  that  your  Lordships  should  bear  in 
mind  the  facts  fiDund  by  the  special  verdicts  If  George  Millis 
had  merely  entered  into  a  contract  per  verba  de  prcMenti  to 
marry  Hester  Graham,  the  parties  not  considering  the  engage- 
ment a  present  marriage,  and  intending  that  before  they  lived 
together  as  man  and  wife  it  should  be  solemnized  by  a  subse- 
quent ceremony,  I  should  have  agreed  with  the  Judges  that 
the  man  would  not  have  committed  bigamy  by  afterwards 
marrying  another  woman.  Betrothment  is  not  matrimony. 
Were  a  priest  in  orders  accidentally  present  at  such  a  betroth- 
ment, and  the  parties,  instead  of  intimating  before  him  that 
they  intended  to  be  then  married,  expressed  their  intention 
that  it  was  only  an  absolute  engagement  that  they  should 
afterwards  become  man  and  wife ;  by  whatsoever  form  of 
words  that  engagement  might  be  expressed,  this  would  not 

have  been  ipnum  matrimonium.    But  tiie  jurors,  by  the 

♦  749    special  verdict,  say,  "  that  in  January,  1829,  ♦  Gteorge 

Millis,  accompanied  by  Hester  Graham,  spinster,  and 

(a)  0  Ad.  k  £1.  1. 

[682] 


TEE  QDEEIf  9.  MILUS.  ^749 

three  other  persons,  went  to  the  house  of  the  Rev.  John 
Johnstone,  of  Banhridge,  in  the  county  of  Down,  the  said 
Bey.  John  Johnstone  then  and  there  being  the  placed  and 
regular  minister  of  the  congregation  of  Protestant  dissenters 
commonly  called  Presbyterians ;  and  that  the  said  G.  MiUis 
and  H.  Graham  then  and  there  entered  into  a  contraot  of 
pi^esent  marriage,  in  the  presence  of  the  said  Rev*  J.  John- 
stone and  the  said  other  persons,  and  the  said  Rev.  J«  John- 
stone then  and  Uiere  performed  a  religious  ceremony  of 
marriage  between  the  said  G.  Millis  and  H.  Graham,  accord- 
ing to  the  usual  fbtm  of  the  Presbyterian  church  in  Ireland ; 
and  that  ,af  ter  the  said  contraot  and  ceremony  the  prisoner 
and  the  said  Hester  for  two  years  cohabited  and  lived  to- 
gether as  man  and  wife,  the  said  Hester  being  after  the  said 
ceremony  known  by  the  name  of  MiUis."  Now  this  was  not 
a  mere  betrothment ;  this  was  not  a  mere  executory  contract 
per  verba  de  praeewU  for  a  marriage  thereafter  to  be  solem- 
nized ;  this  was,  as  it  waa  meant  to  be,  ipeum  matrimaniwm. 
Here  we  have  not  only  paetfum^  not  merely  sponaali^  but 
nuptim  per  verba  de  pmeewti.  I  rely  upon  the  distinction 
between  a  contract  per  verba  de  prceeenti  for  a  marriage  to  be 
afterwards  solemnized,  and  nupUte  per  verba  de  prceeenti  with- 
out any  contemplation  of  a  future  ceremony  as  necessary  to 
complete  the  relation  of  man  and  wife ;  a  distinction  (I  speak 
it  with  the  most  profound  respect)  which  I  think  the  learned 
Judges  have  not  sufficiently  kept  in  view.  The  use  of  the 
expression  *^ contract  of  marriage''  is  equivocal,  and  may 
mean  the  actual  formation  of  the  relation  of  husband  and 
wife ;  but  it  may  mean  only  an  irrevocable  engagement  to  be 
afterwards  carried  into  effect,  the  parties  not  meaning 
then  to  become  husband  and  *  wife^  and  their  engage-  *  750 
ment  therefore,  though  words  in  the  present  tense  are 
used,  not  amounting  to  nuptioe* 

.  This  distinction  may  be  illustrated  by  the  decisions  respect- 
ing leases.  The  general  rule  is,  that  a  contract  to  let  land 
per  verba  de  proeeenti  is  ipea  looatio;  the  term  is  instantly 
created,  and  the  interest  vests  in  the  lessee  without  the  exe- 
cution  of  a  formal  instrument  of  demise ;  but  if  it  i^pears  to 
have  been  the  intention  of  the  parties  that,  till  a  formal  in- 
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strument  of  demise  was  executed,  the  relation  of  landlord  and 
tenant  for  the  stipulated  term  should  not  be  constituted  be- 
tween them,  the  instrument  containing  words  of  contract 
per  verba  de  prceienti  is  considered  only  an  executory  agree- 
ment, the  specific  performance  of  which  may  be  enforced  in  a 
Court  of  Equity,  and  a  subsequent  lease  to  another  would  be 
good  at  law  till  set  aside  on  the  ground  of  the  precontract ; 
but  where  the  contract  to  let  per  verba  de  prceBenti  is  in- 
tended by  the  parties  to  operate  immediately,  it  is  ipsa  loeatio^ 
however  informal  it  may  be,  and  a  subsequent  lease  to  an- 
other is  merely  void.  In  the  present  case  it  is  clear  that  the 
parties  contemplated  no  further  ceremony  completely  to  con- 
stitute the  conjugal  relation  between  them,  and  that  they  at 
the  time  of  the  ceremony  intended  to  become,  and  believed 
that  they  had  become,  lyisband  and  wife. 

The  only  objection  that  can  be  taken  to  the  validity  of  this 
marriage  is,  that  there  was  not  present  at  it  a  priest  or  dea- 
con episcopally  ordained,  or  a  person  believed  by  the  parties 
to  be  a  priest  or  deacon  episcopally  ordained ;  and  the  ques- 
tion arises,  whether  by  the  common  law  of  England,  which  is 
allowed  to  be  the  common  law  of  Ireland,  there  could  not  be 

a  valid  marriage  without  the  presence  of  a  priest  or 
*  751    deacon  *  so  ordained,  or  believed  by  the  parties  to  be 

so  ordained;  The  condition  contended  for  as  indispen- 
sable to  the  validity  of  marriage,  is  the  presence  of  a  person 
believed  by  the  parties  to  be  in  priest's  or  deacon's  orders. 
It  is  not  considered  essential  that  he  "should  pronounce  a  ben- 
ediction, or  join  in  any  religious  ceremony ;  and  though  he 
never  was  episcopally  ordained  either  as  priest  or  deacon,  his 
presence  is  sufficient,  if  the  parties  believe  that  he  is  in  priest's 
or  deacon's  orders :  while  a  marriage  celebrated  by  a  deigy- 
man  whteis  actually  in  Presbyterian  orders,  and  who  is  be- 
lieved by  the  parties  to  be  entitled  by  the  law  of  God  and 
the  law  of  the  land  to  marry  them  effectually,  is  a  nullity- 
Such  is  the  common  law  contended  for  by  the  counsel  for  the 
prisoner ;  but  surely  the  onus  lies  on  those  who  maintain  that 
such  is  the  common  law  to  make  out  their  proposition  by 
decided  cases  and  text-writers  of  authority. 
I  must  be  allowed  to  point  out  to  your  Lordships  the  ex- 
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treme  improbability  of  the  common  law  of  England  requiring 
the  presence  of  a  priest  to  the  validity  of  marriage.  I  think 
it  is  quite  dear  that  by  the  general  law  prevailing  in  the 
western  church  prior  to  the  Council  of  Trent,  —  although  a 
marriage,  to  be  regular,  ought  to  have  been  in  facie  ecele9UB^ 
—  for  a  marriage  to  be  valid,  so  that  the  parties  would  not  be 
considered  as  Uving  together  in  fornication,  and  their  issue 
would  be  legitimate,  the  presence  of  a  priest  was  quite  un- 
necessary. Marriage,  as  a  sacrament,  was  considered  a  mat- 
ter of  ecclesiastical  jurisdiction ;  the  validity  of  marriage  was 
decided  in  the  Ecclesiastical  Courts ;  from  those  Courts  there 
was  an  appeal  to  Rome  as  a  common  forum.  The  proceed- 
ings in  the  divorce  suit  between  Henry  8  and  Catharine  of 
Arragon  afford  the  most  recent  and  the  most  striking 
*  instance  of  the  law  of  marriage  in  England  being  *  752 
considered  as  governed  by  the  law  of  marriage  pre- 
vailing in  other  Christian  countries. 

Now,  that  by  the  general  marriage  law  of  Europe,  before 
the  Reformation  and  before  the  Council  of  Trent,  there  might 
be  a  valid  marriage  without  the  presence  of  a  priest,  is  clearly 
demonstrated  by  the  canonists  cited  at  the  bar,  I  will  con- 
fine myself  to  two  authorities  as  quite  sufiicient  for  this 
purpose.  In  the  work  of  John  de  Burgh  (a  canonist  of  the 
highest  reputation),  entitled  **  PupiUa  Octdi,"  there  is  ^  chap- 
ter ^^  De  eaeramento  motnmonu,"  in  which  we  find  this  doc- 
trine expressly  laid  down:  ^^De  ministro  bujus  saoramenti 
notandum  est  quod  non  requiritur  alius  minister  distinctus 
ab  ipsis  contrahentibus ;  ipsimet  enim  ut  plurimum  sibi  ipsis 
ministrant  hoc  sacramentum,  vel  mutuo  vel  uterque  sibi. 
Patet  etiam  quod  ad  coUationem  hujus  sacramenti  non 
requiritur  ministerium  saceidotis,  et  quod  ilia  benedictio 
sacramentalis,  quanquam  solet  presbyter  facere  sive  perferre 
super  conjuges,  sive  al}»  orationes  ab  ipso  probates,  non  sunt 
forma  sacramenti,  neo  de  ejus  essentia,  sed  quoddam  sacra- 
mentale  ad  omatum  perdnens  saoramenti.'*  He  afterwards 
goes  on  to  state  that  marriage  ought  to  be  solemnized  openly 
before  a  priest,  but  intimates  that  a  clandestine  marriage, 
where  no  priest  is  present,  is  binding  and  valid  in  law.  Fer- 
nando Walter,  now  a  professor  in  the  University  of  Bonn,  in 
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bis  Treatise  on  the  Canon  Law,  a  work  highly  esteemed  on 
the  continent  of  Europe,  speaking  of  the  decree  of  the  Coun- 
cil of  Trent  on  this  sabject,  says :  ^^  The  psovision  is  new  that 
botili  parties  must  declare  their  intention  befi>re  their  proper 
parochial  minister  and  at  least  two  witnesses :  this  form  is 

declared  so  essential  that  without  it  the  mairiage  is 
*  758    *  altogether  void ;  but  yet  the  object  is  only  to  secure 

a  trustworthy  witness  in  order  to  the  precise  ascertain- 
ment of  the  marriage,  wherefore  the  peisons  mentioned  need 
not  have  been  expressly  invited  to  be  present.  Nay,  even  the 
opposition  of  the  parochial  minister  does  iiot  prevent  the  va- 
lidity of  the  mairiage,  if  he  has  merely  heard  the  declaration." 
He  goes  on  to  explain  the  difference  betwe^i  a  regular  mar- 
riage before  a  priest  and  a  clandestine  marriage  without 
a  priest,  but  considering  them  equally  effectual :  he  says, 
*^  Marriage  is  a  contract  which  ought,  according  to  tiie  ancient 
usage,  to  be  confirmed  by  the  priestly  benediction ;  and  prop- 
erly this  ought  to  be  given  by  the  proper  parochial  minister, 
or  some  one  authorized  by  him  according  to  the  rules  of  the 
church.  Other  ceremonies  are  also  to  be  observed.  None  of 
all  this,  however,  is  essential  to  the  validity  of  the  marrii^fe." 
The  decree  of  the  Council  of  Trent  respecting  the  solemniza- 
tion of  marriage  requires  the  presence  of  the  parish  priest,  or 
some  other  priest  4specially  appointed  by  him  or  the  bishop ; 
but,  even  under  this  decree,  the  priest  is  present  merely  as  a 
witness ;  it  is  not  necessary  that  he  should  perform  any  re- 
ligious service,  or  in  any  way  join  in  the  solemnity.  This 
view  of  the  subject  is  illustrated  by  the  case  of  Lord  and 
Lady  Herbert,  (a)  They  were  msiried  in  Sitsily,  where  the 
decree  of  the  Council  of  Trent  is  received.  They  got  the 
parish  priest  to  attend  at  the  house  of  the  lady,  and  two  of 
her  servants  were  called  up.  In  the  presence  of  these  wit* 
nesses  she  said,  ^^  I  take  you  for  my  husband ; "  and  he  said, 
'^I  take  you  for  my  wife."     Nothing  more. passed,  and  this 

was  held  to  be  a  valid  mairiage  in  Sicily,  and  therefore 
*754:   all  the  world  *over.    It  thus  appears  quite  certain 

that,  acooiding  to  the  doctrine  of  the  Roman  Catholic 

(a)  8  FhiU.  58;  2  Hi«g.  Cons.  Sep.  388. 
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church,  no  religioiiB  cerwmonj  was  or  is  necessary  to  the 
constitntion  of  a  valid  marriage.    Although  marriage  is  con- 
sidered a  saonmentf  this  sacrament,  like  baptism,  might  be 
administered,  under  certain  circumstances,  without  the  inter* 
vention  of  a  priest ;  the  parties  being  liable  to  be  censured 
for  the  irregularitj  of  dispensing  with  the  conjugal  benedic- 
tion, and  neglecting  to  make  the  pn^er  offering  to  the  chuioh. 
There  is  not  *  trace  in  anj  ecclesiastical  writer  of  the  law  of 
marriage  in  England  being  differ^it  from  the  law  of  marriage 
in  other  Christian  countries*    I  earnestly  entreat  your  Lord- 
ships to  bear  in  mind  that  I  by  no  means  say  every  contraot 
of  marriage  using  words  df«  prmwenti  was  ijmnn  matrim^nium  ; 
on  the  contrary,  in  England,  and  I  believe  in  the  rest  of 
Europe,  an  absolute  engagement  to  become  man  and  wife 
at  a  future  time  did  not  amount  to  present  marriage ;  but  if 
the  parties  had  wished  and  int^ided  to  enter  into  present 
marriage  without  the  presence  of  a  priest,  they  might  have 
done  so,  subject  to  church  censures  for  irregularly  eontract- 
ing  the  relation  of  man  and  wife, — not  for  livii^  together 
in  sin ;  and  I  will  use  the  freedom  to  make  an  observation 
upon  what  has  fallen  from  my  noble  and  learned  friend  who 
laet  addressed  your  Lordships,  who  would  infer  that  the  par^ 
ties  who  have  contracted  p^  verba  de  proB^enti  were  not  man 
and  wife  till  the  marriage  was  celebrated,  because  Lord  Holt 
says  that  the  parties  might  be  UaUe  to  censure  if  they  lived 
together  before  the  celebration  of  maniage.    Now,  I  believe 
it  is  not  disputed  that  in  Scotland  there  may  be  a  valid  mar- 
riage per  im'hm  de  praii$enti  without  the  intervention  of  a 
priest ;  and  I  can  state  of  my  own  knowledge — being 
the  son  *  of  a  minister  of  the  Church  of  Scotland,  and    *  755 
having  myself  been  present  at  such  prooeedings  •—  that 
the  parties  who  have  been  living  together  as  man  and  wife 
after  an  irregular  manriage  are  considered  as  liable  to  church 
censure,  and  are  not  admitted  to  the  eommunkii  of  the 
ohurch  until  they  have  been  censured,  and  have  expressed 
their  regret  for  not  having  complied  with  the  rules  of  the 
chiurch;  but  that  the  marriage  is  ipeum  matrimonium  has 
never  been  doubted. 
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The  Lord  Chancellor.  —  Suppose  there  is  a  contract  per 
verba  de  prasMenti^  and  nothing  farther,  —  no  cohabitation; 
would  the  church  under  such  circumstances  interfere  by  its 
censures  ? 

Lord  Cahpbbll.  —  That  case  has  not  come  within  my  ob- 
servation. The  cases  to  which  I  refer,  and  which  are  not  at 
all  unfrequent,  are  those  of  a  runaway,  or  what  is  called  a 
half-mark  marriage,  where  the  parties  contract  per  verba  de 
pr<B9enti^  and  where  they  live  together  as  man  and  wife,  and 
are  unquestionably  man  and  wife,  and  where  the  children 
would  be  legitimate  if  the  parents  died  without  any  further 
ceremony ;  that  was  decided  by  your  Lordships'  House  in  the 
case  of  M^Adam  v.  Walker^  (jcC)  where  the  man  shot  him- 
self the  instant  he  declared  that  the  woman  he  had  married 
was  his  wife.  In  those  cases  still  the  church  considers  the 
marriage  as  irregular,  and  summons  the  parties  before  the 
kirk  session,  and  rebukes  them  for  not  having  observed 
the  rules  of  the  church. 

Lord  Broughabc.  —  I  have  heard  the  censure  of  a  clergy- 
man for  solemnizing  a  marriage  without  publication 

*  756  of  banns,  which  is  reckoned  irregular ;  but  I  *  never 
heard  of  parties  being  liable  to  rebuke,  or  that  they 

have  come  before  the  congregation  or  kirk  session,  for  merely 

marrying  privately  without  cohabiting. 

Lord  Cahpbell.  —  It  is  for  living  together  as  man  and 
wife  without  having  been  married  by  a  clergyman  that  the 
censure  is  pronounced. 

But  to  show  that  there  was  a  peculiar  law  in  England  on 
this  subject,  even  in  the  time  of  the  Anglo-Saxons,  there  is 
cited  to  us  a  supposed  law  of  King  Edmund,  directing  ^*  that 
at  the  nuptials  there  shall  be  a  mass-priest,  who  shall,  with 
God's  blessing,  bind  their  union  to  all  prosperity."  Setting 
aside  the  grave  doubts  which  have  been  entertained  of  the 

(a)  1  Dow,  148. 
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genuineness  of  this  document,  does  it  show,  that  while  a 
mass-priest  is  directed  to  be  present  at  nuptials,  nuptials 
without  the  presence  of  a  mass-priest  would  be  void,  and 
that  this  ever  after  was  the  law  of  England  ?  Then  is  a 
marriage  void  that  is  celebrated  by  a  deacon  ?  for  he  is  not  a 
mass-priest,  and  his  presence  would  as  little  satisfy  the  law 
as  that  of  the  verger  or  the  sexton. 

There  were  then  cited  to  us  numerous  decrees  of  provin- 
cial councils  on  the  subject  of  marriage,  the  great  object  of 
which  was  to  discourage  clandestine  marri^es,  and  to  re^ 
quire  that  all  marriages  should  be  celebrated  in  the  face  of 
the  church ;  but  there  is  no  reason  to  suppose  that  the  prel- 
ates who  presided  at  these  councils,  many  of  whom  were 
foreigners,  intended  to  introduce  any  law  touching  the  essen- 
tials of  marriage  different  from  what  prevailed  in  the  rest  of 
Christendom ;  they  were  only  in  the  nature  of  by-laws,  to  be 
observed  in  a  particular  diocese  or  province,  to  prevent  as 
much  as  possible  all  clandestine  marriages,  either  with  or 
without  the  intervention  of  a  priest.  I  believe  there  is  only 
one  of  these  constitutions,  that  of  Archbishop  Lanfranc 
in  the  year  1076,  *  which  professes  to  nullify  a  dandes-  *  757 
tine  marriage,  by  declaring  that  a  marriage  without 
the  benediction  of  the  priest  should  not  be  a  legitimate  mar- 
riage, and  that  other  marriages  should  be  deemed  fornication. 
But  this  denunciation  goes  further  than  the  law  is  supposed 
ever  to  have  gone ;  for  the  blessing  of  the  priest  was  not 
essential  to  the  validity  of  the  marriage,  if  he  was  present, 
and  the  denunciation  may  rather  be  taken  to  be  in  terrorem 
than  a3  making  or  declaring  the  law. 

The  different  decrees  gainst  clandestine  marriages  seem 
to  me  to  have  no  cogency  to  show  that  there  was  in  England 
any  peculiarity  respecting  the  law  of  marriage  as  held  by  the 
Ecclesiastical  Courts.  These  decrees,  if  they  were  supposed 
to  apply  to  the  validity  of  the  marriage,  are  contrary  to  the 
plainest  propositions  of  canonists,  both  foreign  and  native, 
and  to  the  universal  practice  of  Christendom.  The  existence 
of  such  a  peculiarity  seems  wholly  inconsistent  with  the  pro- 
cedure by  which  that  law  was  administered.  The  church 
of  Rome,  in  every  country  under  its  jurisdiction,  was  most 
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anxious  that  marrii^es  should  be  publicly  eelebrated  in  the 
presence  of  a  priest ;  fiist^  for  the  laudable  object  of  prevent- 
ing imprudent  unions  bj  which  the  peace  of  fAinilies  m^ht  be 
disturbed ;  and  secondlj,  fbr-the  excusable  object  oi  collect- 
ing fees  from  the  faithful.  It  was  proved  before  your  Lord- 
ships' committee  on  the  law  of  marriage  in  Ireland  that  a 
principal  part  of  the  emoluments  of  the  Roman  Cktholie 
clergy  in  Ireland  now  arises  from  fees  on  marrii^es,  and  that 
for  this  reason  they  are  celebrated  at  the  times^  in  the  places, 
and  under  the  circumstances  when  it  may  be  expected  that 
the  contributions  will  be  most  bountifuL  Bat  till  the  Coun* 
cil  of  Trent,  when  marriages  were  absolutely  required 
*  758  to  *  be  before  the  parish  priest,  or  some  other  person 
duly  authorized  by  the  bish<^  or  the  parish  priest  to 
officiate,  —  and  all  other  marriages  were  declared  to  be  nuU, 
— the  doctrine  of  the  church  of  Rome  certainly  was  that 
there  might  be  a  valid  marriage  without  the  intervenli<m 
of  a  priest ;  and  if  that  was  so,  it  was  hardly  possible  that 
any  different  law  should  prevail  in  any  state  subject  to  her 
jurisdiction. 

In  England,  the  commoQ^aw  Judges  pTofessedy  with  re- 
spect to  marriage,  to  be  governed  by  the  Ecclesiastical  Couits ; 
those  Courts  alone  took  direct  cognisance  of  the  validity  of 
marriage;  and  when  the  question  aiose  incidentally  befion 
the  common-law  Judges^  they  referred  themselves  to  the 
bishop  as  the  ecolestastieal  Judge,  and  were  governed  by 
the  certificate  which  he  returned.  Upon  some  oeoaaioiis  the 
validity  of  marriage  arose  as  a  question  before  the  cnmnum- 
law  Judges  when  they  could  not  consult  the  bishop*  On  such 
occasions  they  would  have  regard  to  the  ecclesiastical  law, 
and  decide  accordingly;  but  ther  bishop  would  not  on  any 
occasion  disregard  the  general  ecdeaiastical  law,  and  be 
guided  by  any  different  rales  laid  down  by  the  Courts  of 
Common  Law. 

Let  us  now  see  whether  there  are  any  common-law  deci- 
sions to  the  effect  that  theve  cannot  be  a  valid  marriage  with- 
out the  presence  of  a  priest.  I  must  again  remind  your 
Lordships  that  this  is  the  qBestion,  and  no6  whether  a  mere 
executory  contract  to  marry  constitutes  mazric^*  There  has 
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been  cited  to  us  from  Lord  Hale'b  manuscripts  the  note 
of  a  case  (a)  supposed  to  have  been  decided  in  the  reign  of 
£dw.  1,  the  statement  of  which  is  so  scanty  and  obscure  that 
I  think  no  weight  can  safely  be  given  to  it  as  an  expo- 
sition *  of  the  law  in  that  reign.  We  are  not  told  how  *  769 
A.  contracted  with  B.,  or  that  any  ceremony  or  form 
intended  as  spousals  passed  between  them.  It  is  said  that  A. 
married  C,  from  which  it  may  be  inferred  tiiat  he  did  not 
intend  that  his  contract  with  B.  should  operate  as  a  present 
marriage,  and  that  his  contract  with  her,  although  per  verba 
de  prcBMentif  was  only  meant  to  be  executory.  However,  in 
the  Court  in  which  the  action  was  originallj  brought,  it  was 
held  that  B.  was  dowable  of  the  hmds  in  question,  which 
could  only  be  on  the  ground  that  A.  and  B.  welre  husband 
apd  wife  from  the  time  of  the  contract,  for  the  marriage  could 
not  possibly  date  from  the  sentence  of  the  ordinary.  The 
judgment  was  reversed  *^  eoram  Bege  et  ConeUio.^^  This  is 
suggested  at  the  bar  to  have  been  on  a  writ  of  error  in  Par- 
liament. There  can  be  no  doubt  that  one  of  the  King's 
Councils  at  that  time  consisted  of  the  Chancellor,  the  Treas- 
urer, the  Barons  of  the  Exchequer,  the  Judges  of  either 
Bench,  with  the  King's  Seijeant  and  the  King's  Attorney- 
General,  and  that  they  assisted  in  deciding  cases  brought 
before  Parliament ;  but  I  am  not  aware  that  a  writ  of  error 
in  Parliament  was  ever  said  to  be  coram  Bege  et  ConciUo. 
On  the  contrary,  my  Lords,  this  was  the  style  of  the  Star 
Chamber,  and  I  conceive  that  the  case  must  be  considered  as 
an  instance  of  the  irregular  interference  by  the  King  and  his 
Privy  Council  with  the  ordinary  administration  of  justice ; 
the  reversal  of  the  judgment  may  have  been  out  of  favour  to 
D.,  to  whom  the  feoffment  was  made  by  A.  after  he  was 
excommunicated.  Lord  Halj&  adds,  *^  neither  the  contract 
nor  the  sentence  was  a  marriage."  The  sentence  could  not 
be  a  marriage,  no  more  could  tiie  contract,  if  it  was  intended 
not  as  nupiitB^  but  only  as  an  engagement  to  many. 

*Then  come  the  two  cases  of  Foxcroft  and  Del  *760 
Heith,  and  I  must  express  my  astonishment  that  any 

(a)  Co.  Litt.  83  a,  n.  10. 
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reliance  should  be  placed  upon  them  in  support  of  the  prop- 
osition that  marriage  without  a  priest  is  void.    If  they  prove 
any  thing,  they  prove  that  marriage  by  a  priest  is  void  unless 
celebrated  in  facie  eedesice.    Foxcroft  was  married  in  a  pri- 
vate chamber  by  the  Bishop  of  London,  and  the  only  objec- 
tion taken  to  the  validity  of  the  marriage  was,  that  it  did  not 
take  place  in  a  church  or  chapel,  and  that  it  was  without  the 
celebration  of  mass.    Del  Seith^s  Ccue  is  precisely  the  same 
in  its  leading  facts  ;  there  was  not  a  mere  contract  per  verba 
de  prcBsenti^  but  nuptice  were  actually  celebrated,    Del  Heith 
was  solemnly  married  to  the  woman  by  his  parish  priest ;  and 
because  the  marriage  was  in  a  private  chamber,  and  not  in 
facie  ecclesicB^  the  son  bom  after  the  marriage  was  adjudged 
a  bastard.  '  Can  these  cases  have  been  decided  according  to 
the  law  of  England,  as  it  stood  in  the  reign  of  Edward  1  ? 
Was  a  marriage  solemnized  by  a  priest  in  orders,  or  by  a 
bishop  in  a  private  chamber,  absolutely  void?    If  so,  when 
was  the  law  introduced  by  which  it  was  made  void  ?    It  is 
not  pretended  that  in  the  time  of  the  Anglo-Saxons  more  was 
required  than  a  benediction  by  a  mass-priest,  which  might  as 
well  be  given  in  a  private  chamber  as  in  a  church  or  chapel. 
If,  in  the  reign  of  Edward  1,  all  marriages  were  void  except 
such' as  were  celebrated  in  the  face  of  the  church,  when  and 
by  what  authority  did  private  marriages  by  a  priest  in  orders 
become  valid  ?    Could  an  ecclesiastical  canon,  sanctioned  by 
the  pope,  without  the  consent  of  the  King  and  Parliament, 
effect  the  change  ?    If  it  could,  where  is  any  such  canon  to 
be  found  ? 
I  had  always  thought  that  these  two  cases  had  been  allowed 
to  have  been  decided  contrary  to  law,  and  I  have  no 
*  761    doubt  that  they  were  so.    They  may  now  be  *  cited 
quite  as  much  to  show  that  a  marriage  is  void  by  the 
canon  law,  if  privately  solemnized  by  a  bishop,  as  that  an 
actual  marriage  is  void  without  the  presence  of  a  priest. 
They  prove  a  great  deal  too  much,  or  they  prove  nothing  at 
all.    But  I  cannot  dismiss  them  without  this  observation, 
which  they  fully  illustrate,  that  you  cannot  safely  take  the 
law  upon  such  a  subject  from  two  or  three  cases,  supposed  to 
have  been  decided  in  very  remote  times,  which  may  be  mis- 
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reported,  and  which  may  be  the  result  of  haste,  violence,  or 
corruption.  I  should  cite  Foxcroft's  and  Del  Heith's  cases  to 
show  that  the  law  upon  such  a  question  may  best  be  learned 
from  text-writers  of  authority,  calmly  and  deliberately  and 
impartially  speaking  the  general  opinion  of  the  legal  profes- 
sion at  the  time  when  they  were  published.  In  no  writer, 
lay  or  ecclesiastical,  is  it  said  that  a  marriage  privately  sol- 
emnized by  a  priest  is  void,  or  that  a  marriage  is  void  there 
being  no  priest  present.  It  is  laid  down  that  a  second  mar- 
riage by  a  man  already  married  is  void,  while  a  marriage  after 
a  contract  per  verba  de  prcBsenti  is  only  voidable.  This  shows 
that  the  mere  executory  contract,  although  indissoluble,  is  not 
marriage ;  but  does  not  show  that  there  might  not  have  been 
a  complete  marriage  without  a  priest  had  the  parties  so  wished 
and  intended. 

The  authority  of  Perkins  has  been  greatly  relied  upon  at 
the  bar,  as  showing  that  unless  there  be  a  marriage  by  a 
priest,  the  woman  shall  not  have  dower.  Now,  without  con- 
sidering whether  this  may  mean  dower  ad  oBtium  ecclesue^  I 
would  first  question  whether  the  right  to  dower  would  be  a 
certain  test  of  marriage. .  For  the  church,  the  test  is  whether 
the  parties  are  considered  as  living  together  in  laMrful  wed- 
lock :  and  for  the  lay  tribunals,  whether  the  issue 
*  be  legitimate.  But  I  think  it  is  quite  clear  that  the  *  762 
woman  who,  according  to  Perkins,  shall  not  have 
dower,  is  a  woman  who  had  entered  into  an  executory 
contract  of  marriage  to  be  afterwards  solemnized ;  for  he 
says :  (§  806)  '^  If  a  man  seised  of  land  in  fee  make  a  con- 
tract of  matrimony  with  J.  S.,  and  he  dies  before  the  mar- 
riage is  solemnized  between  them,  she  shall  not  have  dower, 
for  she  never  was  his  wife."  Does  he  not,  in  the  most  ex- 
plicit manner,  intimate  that,  according  to  the  intention  of  the 
parties,  the  contract  of  matrimony  between  them  was  to  be 
afterwards  solemnized  ?  that  they  never  intended  the  contract 
to  operate  as  marriage,  and  that,  till  the  solemnization,  they 
were  not  to  live  together  as  man  and  wife  ?  Wherever  Per- 
kins uses  the  expression  ^^  contract  of  marriage,"  he  places  it 
in  opposition  to  actual  marriage ;  as  in  title  ^^Feoffinents," 
where  he  says :  ^^  K  a  contract  of  marriage  be  between  a  man 
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and  a  woman,  yet  one  of  them  may  enfeoff  the  other,  for  yet 
they  are  not  one  person  in  law,  masmuch  as  if  the  woman 
dieth  before  the  marriage  solemnized  betwixt  them,  the  man 
unto  whom  she  was  contracted  shall  not  have  the  goods  of  the 
wife  as  her  husband."  He  is  here  plainly  speaking  of  an 
engagement  to  marry.  Bracton,  on  the  contrary,  when  he  is 
considering  the  subject  of  gifts  between  husband  and  wife, 
supposes  the  parties  to  be  married  whether  they  many  with 
or  without  the  forms  of  the  church,  their  intention  being  to 
enter  into  the  married  state :  ^^  Matrimonium  autem  accipi 
poBsit,  sive  sit  publics  contractum  yel  fides  data  quod  sepa- 
rari  non  possunt,  et  re  vera  donationes  inter  yirum  et  uxorem 
constante  matrimonio  yalere  non  debent."  With  the  plight- 
ing of  troth,  which  he  supposes  to  take  place  without  any 

public  ceremony,  the  parties  come  together  as  man 
*  763    and  wife,  so  that  they  *  cannot  be  separated.     This  is 

totally  different  from  the  contract  of  Perkins  to  be 
afterwards  solemnized,  and  is  attended  with  totally  different 
consequences. 

The  next  case  much  relied  upon  at  the  bar  was  Bunting  v. 
Lepingwdl :  (a)  and  supposing  that  Banting  and  Agnes  Ad- 
dishall  had  gone  through  the  form  of  a  present  marriage 
without  the  presence  of  a  priest,  or  had  said  or  done  any- 
thing which  they  intended  to  operate  as  present  marriage, 
the  case  would  have  been  very  important ;  for  on  that  sup- 
position, if  I  am  right  in  supposing  that  by  the  common  law 
the  presence  of  a  priest  was  tiot  necessary  to  the  validity  of 
marriage,  no  doubt  could  have  arisen  as  to  the  Intimacy  of 
Charles  Bunting,  the  second  marriage  being  absolutely  void, 
and  there  being  no  occasion  for  any  sentence  of  the  Ecclesi- 
astical Court  to  set  it  aside,  or  *^  quod  pradiata  Agne%  iubiret 
matrimonium  cum  prcefato  BuntingJ*^  But  in  referring  to  the 
special  verdict,  it  is  quite  clear  that  Bunting  and  Agnes,  al- 
though they  used  verba  de  pra^entiy  did  not  thereby  mean  to 
become  man  and  wife,  but  merely  entered  into  an  absolute 
engagement  to  solemnize  a  marriage  between  them  at  a  future 
time  ;  it  was  bnly  an  executory  contract ;  and  when  Agnes 

(a)  4  Bep.  29;  Moor,  169. 
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had  taken  Twede  to  husband,  Bnnting  libelled  her  on  the 
contract.  Bunting  and  she  under  this  engagement  never  had 
lived  together,  or  intended  to  live  together,  as  man  and  wife  ; 
their  engagement,  therefore,  was  onlj  in  the  nature  of  a  pre- 
contract, which  might  then  be  enforced  in  the  Ecclesiastical 
Court,  and  which  rendered  a  subsequent  marriage  with 
another  voidable,  but  which  did  not  in  itself  amount 
to  a  marriage.  But  where  is  the  case  in  *  which  it  *  764 
has  been  held  that  if  parties  intend  to  enter  into  the 
state  of  matrimon  J,  and  use  a  ceremony  per  verba  de  prcesenti^ 
and  live  together  as  man  and  wife,  and  believe  that  thej  are 
lawfully  united  in  holy  wedlock,  this  was  a  mere  executory 
contract ;  that  a  subsequent  marriage  by  one  of  them  during 
the  life  of  the  other  would  not  be  void  ;  and  that  such  a  sub- 
sequent marriage  must  be  set  aside  on  the  ground  of  precon- 
tract ?  I  quite  agree  that  the  contract  actually  entered  into 
between  Bunting  and  Agnes  neither  constituted,  nor  was 
ever  intended  to  constitute,  a  complete  marriage,  without  the 
intervention  of  a  religious  ceremony. 

The  case  of  Weld  v.  Chafnberlaine(^a)'iB  relied  upon  by 
both  sides ;  Chief  Justice  Pembebton  having  there  held  that 
a  marriage  by  an  ejected  minister,  without  a  ring,  and  with- 
out following  the  ritual  of  the  Church  of  England,  was  valid. 
But  I  cannot  help  thinking  that  the  opinion  of  the  Chief 
Justice  was  chiefly  influenced  by  the  consideration  that  this 
was  not  a  mere  contract  to  marry  hereafter ;  that  both  parties 
intended  at  the  moment  to  enter  into  the  married  state ;  that 
nuptice  had  been  celebrated  between  them;  and  that  he 
would  have  given  the  same  effect  to  the  ceremony,  if,  instead 
of  an  ejected  minister  who  had  been  episcopally  ordained, 
but  was  not  then  recognized  by  the  church,  the  clergyman 
present  had  been  ordained  by  the  imposition  of  hands  of 
several  ejected  ministers,  or,  in  other  words,  a  Presbyterian 
minister. 

The  only  other  case  much  relied  upon  by  the  counsel  for 
the  prisoner  was  JSaydon  v.  GotUd.  (i)  Here  there  was  an 
actual  marriage,  and  the  man  and  the  woman  intended  to 

(a)  2  Show.  800.  (6)  1  Salk.  110. 
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become  husband  and  wife,  and  believed  that  thej 

*  765   were  so,  and  lived  together  as  such  for  *  seven  years, 

till  she  died.    They  were  of  a  sect  called  Sabbatarians, 
and  were  married  by  one  of  their  ministers  in  a  Sabbatarian 
congregation,  and  used  the  form  of  the  Common-prayer, 
except  the  ring.    Had  there  been  a  decision  of  a  Court  of 
Law  that  this  was  no  marriage,  and  that  the  issue  were 
illegitimate,  it  would  have  been  expressly  in  point ;  but  the 
case  was  only  in  the  Ecclesiastical  Court,  and  the  only  ques- 
tion there  was,  whether  the  husband  was  entitled  to  adminis- 
tration.   It  was  held  in  the  Prerogative  Court,  and  confirmed 
by  the  delegates,  that  the  husband  could  not  demand  admin- 
istration from  the  Ecclesiastical  Court,  as  he  had  not  been 
married  according  to  the  forms  of  the  church,  '*  though  per- 
haps it  should  be  so  that  the  wife,  who  is  the  weaker  sex,  or 
the  issue  of  this  marriage,  who  are  in  no  fault,  might  entitle 
themselves  by  si^ch  marriage  to  a  temporal  right."      The 
delegates,  therefore,  who  allowed  the  husband  to  be  punished 
for  his  nonconformity  to  the  church,  instead  of  deciding  the 
marriage  to  be  void,  appear  to  have  intimated  an  opinion  that 
under  it  the  wife  would  have  been  entitled  to  dower,  and  the 
children  would  have  been  legitimate.    The  reporter,  it  is 
true,  adds,  the  constant  form  of  pleading  marriage  is,  ^^  per 
presbyterum  sacris  ordinibus  constitutum."     But  if  this  were 
the  only  form,  it  would  exclude  marriages   by  a  deacon, 
which  are  now  admitted  to  be  valid.    Had  there  been  a 
reference  to  the  Court  which  decided  Sat/dan  v.   G-ould^ 
pending  a  real  action  involving  the  question  of  the  legitimacy 
of  the  eldest  son,  there  is  reason  to  suppose  the  certificate 
would  have  been  that  he  was  born  in  jtutis  nuptvU ;  and  I 
make  no  doubt  that  in  such  a  case  such  an  answer  would 

have  been  returned  by  the  bishop  in  early  times,  when 

*  766   it  was  the  universal  opinion  of  the  *  Western  church 

that  to  administer  the  sacrament  and  to  constitute  the 
bond  of  marriage,  the  presence  of  a  priest  was  unnecessary. 
With  respect  to  the  refusal  of  administration  to  the  husband, 
I  am  by  no  means  clear  that  the  same  decision  would  not 
have  taken  place  under  a  clandestine  marriage  by  a  Roman 
Catholic  priest. 
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Beau  Fielding* 9  due  is  exceedingly  entertaining  to  read, 
but  throws  no  light  upon  the  present  eontrovetsy,  as  do  ques- 
tion arose  as  to  the  vatidity  of  the  first  marriage,  and  his 
guilt  depended  upon  the  credit  of  the  witnesses  who  swore 
to  the  second. 

The  Sabbatarian  case  was  decided  in  the  ninth  year  of 
Queen  Anne,  and  *I  will  venture  to  say,  that  from  that  time 
downwards  till  the  present  controversy  arose,  above  180 
years,  the  opinion  of  all  the  greatest  Judges  who  have  pre- 
sided  in  Westminster  Hall  and  in  Doctors'  Commons  has 
been,  that  by  the  common  law  the  presence  of  a  priest  in 
orders  was  not  indispensably  necessary  to  the  celebration  of 
a  valid  marriage. 

In  Jessan  v.  Collins^  (a)  we  have  the  dictum  of  that  distin- 
guished Judge,  Lord  Holt,  ^^  that  a  contract  per  verba  de 
prcesenti  was  a  marriage."  He,  no  doubt,  meant  where  it 
was  intended  to  operate  as  a  present  marriage,  and  he  ex- 
pressly excluded  the  presence  of  a  priest.  It  seems  to  me 
plain  that  by  a  marriage,  he  must  be  understood  to  intend  a 
marriage  by  the  common  law  of  the  land.  It  has  been  sup- 
posed that  this  could  not  be  his  meaning,  because  in  Wig' 
mare^9  Case  he  says,  ^^  by  the  canon  law,  a  contract  per  verba 
de  prcesenti  is  a  marriage.  Both  propositions  are  true, 
and  both  are  consistent.  The  common  law  adopted 
*  that  maxim  of  the  canon  law  with  respect  to  the  *  767 
validity  of  marriages.  This  will  be  found  to  be  the 
opinion  and  the  language  of  Sir  W.  Scott,  the  Judge  of  the 
highest  authority  on  this  subject  who  has  ever  presided  in  an 
English  Court  of  Justice.  Holt  appears  to  have  said  in 
Wiginore*8  Case^  as  was  said  by  the  delegates  in  Saydon  v. 
O-ould^  that  to  entitle  the  parties  to  all  the  privileges  attend- 
ing legal  marriage,  marriages  ought  to  be  solemnized  accord- 
ing to  the  rites  of  the  Church  of  England  ;  but  he  gives  no 
countenance  to  the  notion  that  the  marriage  by  the  minister 
of  the  congregation  who  is  not  in  orders  is  a  nullity,  and 
that  the  children  would  be  bastards.  We  have  the  authority 
of  Mr.  Justice  Gould,  Mr.  Justice  Powis,  and  that  distin- 

(o)  2  Salk.  437. 
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guished  Judge,  Mr.  Justice  John  Powell,  to  the  same  effect 
as  that  of  Lord  Holt  ;  for  according  to  the  report  of  JM9(m 
v.  CoUvM^  under  the  name  of  CoUvm  v.  Je%9ot^  (a)  the  Chief 
Justice  saying,  ^^if  a  contract  be  'per  verba  de  priBsenti,  it 
amounts  to  an  actual  marriage,  which  the  very  parties  them- 
selves cannot  dissolve  by  release  or  other  mutual  agreement, 
for  it  is  as  much  a  marriage  in  the  sight  of  God  as  if  it  bad 
been  in  facie  ecdesice;  "  the  reporter  observes  that  to  this  the 
whole  Court  agreed,  ^^quce  omnia  tota  Our.  eoneees.*^ 

I  do  not  find  the  subject  again  discussed  till  the  publication 
of  Blackstone's  Commentaries  ;  where,  if  anywhere,  we  may 
look  to  find  the  principles  of  our  jurisprudence.  If  he  has 
faUen  into  some  minute  mistakes  in  matters  of  detail,  I  believe 
upon  a  great  question  like  this,  as  to  the  constitution  of  mar- 
riage, there  is  no  authority  to  be  more  reUed  upon.     He 

began,  before  the  Marriage  Act,  to  read  the  lectures 
*  768    *  at  Oxford,  which  became  the  Commentaries,  but  did 

not  publish  them  till  after,  and  his  attention  must  have 
been  particularly  directed  to  the  law  of  marriage.  Does  he 
say  that  at  common  law  marriage  could  not  be  contracted  in 
England  without  the  intervention  of  a  priest  ?  His  words  are, 
^^  Oui'  law  considers  marriage  in  no  other  light  than  as  a  civil 
contract ;  the  holiness  of  the  matrimonial  state  is  left  entirely 
to  the  ecclesiastical  law."  (i)  He  lays  it  down  in  the  most 
express  terms,  that,  before  the  Marriage  Act,  in  England  a 
marriage  per  verba  de  proeeenti^  without  the  intervention  of  a 
priest,  was  ipswm  matrimonium.  He  says  that  for  many  pur- 
poses it  was  marriage  ;  it  must  have  been  marriage  to  make 
the  children  legitimate,  for  that  is  the  test  by  which  a  valid 
marriage  is  to  be  determined ;  and  if  it  makes  the  children 
legitimate,  there  can  be  no  doubt  it  would  be  valid  so  as  to 
make  the  person  who  has  entered  into  it  liable  for  the  penal- 
ties of  bigamy  if  he  enters  into  a  second  marriage.  He  men- 
tions Lord  Hardwigee's  Act  (26  Geo.  2,  c.  83)  ;  he  then  says, 
^^  Much  may  be  and  much  has  been  said  both  for  and  against 
this  innovation  upon  our  ancient  laws  and  constitution."  He 
adds,  '^  Any  contract  made  per  verba  de  prtBsenti^  or  in  words 

(a)  6  Mod.  155.  (b)  1  Black.  Comm.  437. 
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of  the  present  tense,  and,  in  case  of  cohabitation,  per  verba  de 
ftituro  also,  between  persons  able  to  contract,  was  before  the 
late  Act  deemed  a  valid  marriage  to  many  purposes."  This 
passage  is  to  be  found  in  the  twenty-five  editions  of  his  work, 
which  have  now  for  a  period  approaching  to  a  century  taught 
the  law  of  England  to  this  country  and  to  all  civilized  nations 
who  have  had  any  fiuriosity  to  inquire  into  our  polity. 

*At  last  came  the  case  of  DalrympU  v.  Dcdrym-  *769 
ple^  (a)  which  was  for  many  years  understood  to  have 
finally  settled  the  law  by  jadicial  decision.  I  believe  it  is 
universally  allowed  that  Lord  Stowell  was  the  greatest  mas- 
ter of  the  civil  and  canon  law  that  ever  presided  in  our 
Courts,  and  that  this  is  the  most  masterly  judgment  he  ever 
delivered.  I  have  read  it  over  and  over  again,  and  always 
with  fresh  delight.  For  liicid  arrangement,  for  depth  of 
learning,  for  accuracy  of  reasoning,  and  for  felicity  of  diction, 
it  is  almost  imrivalled.  Although  it  seems  to  flow  from  him 
80  easUy  and  so  naturally,  it  is  evidently  the  result  of  great 
labour  and  research.  Luckily  he  had  full  leisure  to  mature 
his  thoughts  upon  the  subject,  and  satisfactorily  to  explain  to 
us  the  authorities  and  arguments  on  which  his  opinion  was 
founded.  Your  Lordships  are  aware  that  the  case  turned 
upon  the  validity  of  a  marriage  in  Scotland,  j9«r  verba  de  proe- 
sentij  without  the  intervention  of  a  clergyman,  and  it  became 
essential  to  consider  what  was  the  general  law  respecting  the 
manner  in  which  marriage  was  contracted.  Your  Lordships 
will  find  he  clearly  lays  it  down  that  there  was  the  same  law 
on  the  subject  all  over  Europe,  and  that,  till  the  Council  of 
Trent,  by  this  law  there  was  no  necessity  for  the  intervention 
of  a  priest  to  constitute  a  valid  marriage.  Among  other 
things  to  the  same  effect,  he  says,  ^*  The  law  of  the  church, 
although  in  conformity  to  the  prevailing  theological  opinion 
it  reverenced  marriage  as  a  sacrament,  still  so  far  respected 
its  natural  and  civil  origin  as  to  consider  that  where  the  natu- 
ral and  civil  contract  was  formed,  it  had  the  full  essence  of 
matrimony  without  the  intervention  of  the  priest ;  it 
had  even  in  *that  state  the  character  of  a  sacrament,    *  770 

(a)  Hagg.  Cons.  Rep.  54. 
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for  it  is  a  misapprehension  to  suppose  that  this  inter- 
vention was  required  as  matter  of  necessity  even  for  that 
purpose  before  the  Council  of  Trent.  It  appears  from  the 
histories  of  that  council,  as  well  as  from  many  other  authori- 
ties, that  this  was  the  state  of  the  earlier  law  till  that  council 
passed  its  decrees  for  the  reformation  of  marriage.  Such 
was  the  state  of  the  canon  law,  the  knoT^n  basis  of  the  mat- 
rimonial law  of  Europe.  The  canon  law,  as  I  have  before 
described  it  to  be,  is  the  basis  of  the  marriage  law  of  Scot* 
land,  as  it  is  of  the  marriage  law  of  all  Europe.  It  becomes 
of  importance,  therefore,  to  consider  what  is  the  ancient 
general  law  upon  this  subject;  and  on  this  point  it  is  not 
necessary  for  me  to  restate  that  by  the  ancient  general  law 
of  Europe,  a  contract  per  verba  de  prcMentiy  or  a  promise  per 
verba  de  futuro  cvm  copula^  constituted  a  valid  marriage, 
without  the  intervention  of  a  priest,  till  the  time  of  the 
Council  of  Trent." 

Lord  Kenyon  had  before  laid  down  the  same  doctrine, 
though  in  a  less  peremptory  manner :  ^*  I  think,"  he  says, 
'*  though  I  do  not  speak  meaning  to  be  bound,  that  even  an 
agreement  between  the  parties  per  verba  de  prcesenti  is  ipsum 
matrimonium ;^^  Meid  v.  Paster,  (a)  But  ever  since  Dalrymr 
pie  V.  DcUrymple^  every  Judge  who  has  touched  upon  the 
subject  has  unhesitatingly  adhered  to  the  law  as  there  laid 
down  by  Lord  Stowell.  In  Latour  v.  Teesdale^  Lord  Chief 
Justice  GiBBs  says,  (J)  "  The  judgment  of  Sir  W.  Scott,  in 
Dalrymple  v.  Dalrymple^  has  cleared  the  present  case  of  all 
the  difficulty  which  might  at  a  former  time  have  belonged  to 
it.  From  the  reasonings  there  made  use  of,  and  from 
*  771  the  authorities  cited  by  *  that  learned  person,  it  ap- 
pears that  the  canon  law  is  the  general  law  throughout 
Europe  as  to  marriages,  except  where  that  has  been  altered 
by  the  municipal  law  of  any  particular  place.  From  t^at 
case,  and  from  those  authorities,  it  also  appears  that  before 
the  Marriage  Act  marriages  in  this  coimtry  were  always  gov- 
erned by  the  canon  law,  which  the  defendants,  therefore, 

(o)  Peake,  N.  P.  Cas.  231,  Ist  ed.;  803,  new  ed. 
(6)  8  Taunt.  887. 
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must  be  taken  to  have  carried  with  them  to  Madras.  It 
appears  also  that  a  contract  of  marriage  per  verba  de  praesenti 
is  considered  to  be  an  actual  marriage,  though  doubts  have 
been  entertained  whether  it  be  so  unless  followed  by  co- 
habitation." 

In  The  JBAng  v.  Brampton^  (a)  which  turned  upon  the 
validity  of  a  marriage  contracted  in  a  part  of  St.  Domingo 
occupied  by  the  English  army,  Lord  Ellenbobouqh  says,  ^^  I 
may  suppose,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  law  of  England,  ecclesiastical  and  civil,  was  recog- 
nized by  subjects  of  England  in  a  place  occupied  by  the 
King's  troops,  who  would  implicitly  carry  that  law  with 
them.  It  is  then  to  be  seen  whether  this  would  have  been  a 
good  marriage  here  before  the  Marriage  Act.  Now  certainly 
a  contract  of  marriage  per  verba  de  prcesenti  would  have  bound 
the  parties  before  that  Act." 

In  Smith  v.  Masewell^  (6)  tried  before  Lord  Wynpord,  Chief 
Justice  of  the  Common  Pleas,  where  a  question  was  made 
respecting  the  validity  of  a  marriage  in  Ireland  which  had 
been  celebrated  by  a  dissenting  minister  in  a  private  house, 
he  observed,  ^^  I  am  aware  of  no  Irish  law  which  takes  mar- 
riages performed  in  that  country  out  of  the  rules  which  pre- 
vailed  in  this  before  the  passing  of  that  Act,  and 
which,  as  it  is  said  *  in  the  case  of  Dairy  mple  v.  DaU  *  772 
rymple^  are  common  to  the  greater  part  of  Europe. 
That  case  has  placed  it  beyond  a  doubt  that  a  marriage  so 
celebrated  as  this  has  been,  would  have  been  held  valid  in 
this  country  before  the  existence  of  that  statute."  That 
was  a  marriage  celebrated  in  Ireland  by  a  Presbyterian  min- 
ister, (c) 

The  Loan  Chancellob.  —  Between  what  parties  ? 

Lord  Campbell.  —  That  would  be  quite  immaterial.  Lord 
Wynfobd  says,  ^^This  marriage  would  have  been  valid  in 
England  before  the  Marriage  Act."    And  in  England  there 

(a)  10  East,  282.  Qi)  1  R.  &  M.  80. 

(c)  The  report  in  Ryan  &  Moody  describes  him  as  a  clergyman  of  the 
Church  of  England. 
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is  no  statute  which  makes  any  distinction  as  to  the  religions 
persuasion  of  the  parties  married  by  a  dissenting  minister. 

The  Lord  Chancellob.  —  So  far  it  is  a  dictum. 

,  LoBD  Campbell.  —  But  as  far  as  respects  this  marriage  in 
Ireland  it  is  expressly  in  point.  He  sa3rs,  "  there  can  be  no 
doubt  that  a  marriage  so  celebrated  (that  is  by  a  Presbyterian 
minister  in  a  private  house)  would  have  been  valid  in  Eng- 
land before  the  existence  of  the  Marriage  Act."  In  Beer  v. 
Ward^  (a)  another  case  on  the  validity  of  a  marriage  in  Eng- 
land before  the  Marriage  Act,  Lord  Tbntebden  laid  it  down 
distinctly,  that  if  the  parties  in  the  presence  of  witnesses 
formally  acknowledged  themselves  to  be  man  and  wife,  that 
before  the  Marriage  Act  constituted  a  marriage  valid  in  law, 
and  that  the  issue  would  be  legitimate.  He  said,  ^^  As  I 
understand  the  law  before  the  Marriage  Act,  a  marriage 
might  be  even  celebrated  without  a  cletg^rman,  upon  a  decla- 
ration by  the  parties,  in  terms  of  the  contract,  that  they  were 
man  and  wife,  accompanied  by  cohabitation  as  man  and  wife* 

A  contract  verbally  made  before  witnesses,  and  a 
*  773   *  declaration  of  that  in  the  presence  of  witnesses, 

would,  at  that  time  of  our  history,  have  made  a  good 
and  valid  marriage  in  England,  as  it  does  now  in  Scotland." 

The  Lord  Chancellor.  —  That  is  not  in  print. 

Lord  Campbell.  —  It  is  not  in  print,  but  it  is  taken  from 
the  short-hand  writer's  notes,  authenticated  by  Mr.  Seijeant 
Clarke,  who  was  counsel  in  the  cause. 

The  Lord  Chancellor.  —  I  certainly  heard  him  express 
himself  to  that  effect. 

Lord  Campbell.  —  Here,  then,  we  have  a  most  positive 
declaration  by  Lord  Tenterden,  a  most  cautious  Judge  and 
most  attentive  to  the  rights  of  the  church,  that  before  the 

(a)  Vide  atUe,  607  and  611. 
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Marriage  Act  the  law  of  England  and  the  law  of  Scotland 
upon  this  subject  were  the  same ;  and  that  in  England,  if 
parties  came  together  and  declared  that  they  were  man  and 
wife,  and  lived  together  as  man  and  wife,  they  were  married 
to  all  intents  and  purposes. 

The  doctrine  of  Lord  Stowell  in  Dalrymple  y.  Dalrymple 
has  been  recognized  by  all  his  successors,  and  I  have  reason 
to  believe  is  at  this  day  approved  of  both  by  the  Judges  and 
the  bar  in  Doctors'  Commons.  In  Wright  v.  JElwood^  (a)  Sir 
Herbert  Jenner,  the  present  Dean  of  the  Arches,  a  most 
learned  civilian,  and  most  cautious  as  well  as  laborious  Judge, 
says,  "  Before  26  Geo.  2,  c.  83,  marriages  without  publication 
of  banns  or  any  religious  ceremony,  contracts  per  verba  de 
proBMentiy  might  be  good  and  valid,  though  irregular;  the 
parties  and  tiie  minister  m^ht  be  liable  to  punishment,  but 
the  vincuium  matrimonii  was  not  affected." 

Now  I  come  to  criminal  cases.  In  criminal  as 
*  well  as  in  civil  proceeding^,  the  validity  of  a  mar-  *  774 
riage  by  the  common  law,  celebrated  without  the 
intervention  of  a  priest  in  episcopal  orders,  has  been  repeat- 
edly recognized  by  judicial  decision.  Lathroppe  Murray  was 
convicted  of  bigamy  at  the  Old  Bailey,  in  the  year  1815. 
The  case  turned  on  the  legality  of  the  first  marriage,  which 
was  celebrated  in  Ireland  by  a  Presbyterian  minister.  The 
prisoner  was  a  member  of  the  Established  Church,  the 
woman  to  whom  he  was  married  a  dissenter ;  the  facts  were 
the  same  as  here.  The  recorder  of  London,  after  consulting 
the  Judges,  held  the  first  marriage  to  be  valid.  The  prisoner 
petitioned  the  House  of  Commons  to  interfere  in  his  favour, 
on  the  ground  that  the  first  marriage  was  invalid.  On  that 
occasion  Sir  Samuel  Shepherd,  then  Solicitor-General,  a 
most  learned  and  accurate  lawyer,  and  then,  I  may  say, 
speaking  judicially,  observed,  ^^  That  in  his  opinion  and  that 
of  the  Attorney-General,  after  having  examined  every  Act  of 
Parliament  in  Ireland  respecting  the  validity  of  the  marriage 
ceremony,  the  first  marriage  was  a  legal  one.  That  certain 
very  eminent  civilians  in  Ireland  had  been  consulted  several 
years  before  respecting  that  marriage,  aU  of  whom  declare 

(a)  1  Curt,  670. 
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become  husband  and  wife,  and  believed  that  thej 

*  765   were  so,  and  lived  together  as  such  for  *  seven  years, 

till  she  died.  They  were  of  a  sect  called  Sabbatarians, 
and  were  married  by  one  of  their  ministers  in  a  Sabbatarian 
congregation,  and  used  the  form  of  the  Common-prayer, 
except  the  ring.  Had  there  been  a  decision  of  a  Court  of 
Law  that  this  was  no  marriage,  and  that  the  issue  were 
illegitimate,  it  would  have  been  expressly  in  point ;  but  the 
case  was  only  in  the  Ecclesiastical  Court,  and  the  only  ques- 
tion there  was,  whether  the  husband  was  entitled  to  adminis- 
tration. It  was  held  in  the  Prerogative  Court,  and  confirmed 
by  the  delegates,  that  the  husband  could  not  demand  admin- 
istration from  the  Ecclesiastical  Court,  as  he  had  not  been 
married  according  to  the  forms  of  the  church,  '^  though  per- 
haps it  should  be  so  that  the  wife,  who  is  the  weaker  sex,  or 
the  issue  of  this  marriage,  who  are  in  no  fault,  might  entitle 
themselves  by  s^ch  marriage  to  a  temporal  right."  The 
delegates,  therefore,  who  allowed  the  husband  to  be  punished 
for  his  nonconformity  to  the  church,  instead  of  deciding  the 
marriage  to  be  void,  appear  to  have  intimated  an  opinion  that 
under  it  the  wife  would  have  been  entitled  to  dower,  and  the 
children  would  have  been  legitimate.  The  reporter,  it  is 
true,  adds,  the  constant  form  of  pleading  marriage  is,  *^  per 
presbyterum  sacris  ordinibus  constitutum."  But  if  this  were 
the  only  form,  it  would  exclude  marriages  by  a  deacon, 
which  are  now  admitted  to  be  valid.  Had  there  been  a 
reference  to  the  Court  which  decided  Haydon  v.  G-outd^ 
pending  a  real  action  involving  the  question  of  the  legitimacy 
of  the  eldest  son,  there  is  reason  to  suppose  the  certificate 
would  have  been  that  he  was  born  in  ju$tis  nuptii% ;  and  I 
make  no  doubt  that  in  such  a  case  such  an  answer  would 

have  been  returned  by  the  bishop  in  early  times,  when 

*  766   it  was  the  universal  opinion  of  the  *  Western  church 

that  to  administer  the  sacrament  and  to  constitute  the 
bond  of  marriage,  the  presence  of  a  priest  was  unnecessary. 
With  respect  to  the  refiisal  of  administration  to  the  husband, 
I  am  by  no  means  clear  that  the  same  decision  would  not 
have  taken  place  under  a  clandestine  marriage  by  a  Roman 
Catholic  priest. 
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Beau  Fielding*9  Case  is  exceedingly  entertaining  to  read, 
but  throws  no  light  upon  the  present  controvetsy,  as  do  ques* 
tion  arose  as  to  the  validity  of  the  first  marriage,  and  his 
guilt  depended  upon  the  credit  of  the  witnesses  who  swore 
to  the  second. 

The  Sabbatarian  case  was  decided  in  the  ninth  year  of 
Queen  Anne,  and  I  will  venture  to  say,  that  from  that  time 
downwards  till  the  present  controversy  arose,  above  180 
years,  the  opinion  of  all  the  greatest  Judges  who  have  pre- 
sided in  Westminster  Hall  and  in  Doctors'  Commons  has 
been,  that  by  the  common  law  the  presence  of  a  priest  in 
orders  was  not  indispensably  necessary  to  the  celebration  of 
a  vaUd  marriage. 

In  Jesson  v.  Collind^  (a)  we  have  the  dictwm  of  that  distin- 
guished Judge,  Lord  Holt,  ^'  that  a  contract  per  verba  de 
prcesenti  was  a  marriage."  He,  no  doubt,  meant  where  it 
was  intended  to  operate  as  a  present  marriage,  and  he  ex- 
pressly excluded  the  presence  of  a  priest.  It  seems  to  me 
plain  that  by  a  marriage,  he  must  be  understood  to  intend  a 
marriage  by  the  common  law  of  the  land.  It  has  been  sup- 
posed that  this  could  not  be  his  meaning,  because  in  Wig- 
morels  Case  he  says,  ^^  by  the  canon  law,  a  contract  per  verba 
de  prcesenti  is  a  marriage.  Both  propositions  are  true, 
and  both  are  consistent.  The  common  law  adopted 
*  that  maxim  of  the  canon  law  with  respect  to  the  *  767 
validity  of  marriages.  This  will  be  found  to  be  the 
opinion  and  the  language  of  Sir  W.  Scott,  the  Judge  of  the 
highest  authority  on  this  subject  who  has  ever  presided  in  an 
English  Court  of  Justice.  Holt  appears  to  have  said  in 
Wiffmore^s  Casey  as  was  said  by  the  delegates  in  Haydon  v. 
Gouldy  that  to  entitle  the  parties  to  all  the  privileges  attend- 
ing legal  marriage,  marriages  ought  to  be  solemnized  accord- 
ing to  the  rites  of  the  Church  of  England  ;  but  he  gives  no 
countenance  to  the  notion  that  the  marriage  by  the  minister 
of  the  congregation  who  is  not  in  orders  is  a  nullity,  and 
that  the  children  would  be  bastards.  We  have  the  authority 
of  Mr.  Justice  Gould,  Mr.  Justice  Powis,  and  that  distin- 

(a)  2  Sslk.  437. 
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convictions  were  illegal  ?  and  that  if^  upon  a  second  convic- 
tion, there  had  been  a  counter  plea  to  the  prayer  of  clergy^ 
the  Judges  who  gave  effect  to  it  would  have  been  guilty  of 
murder  ?    I  refrain  from  citing  the  passages  from  Chief  Baron 
Comtn's  and  other  abridgments  of  the  common  law,  to  show 
the  constant  opinion  of  the  profession  in  this  country ;  but  I 
cannot  refrain  from  asking  your  Lordships  to  consider  how 
the  subject  has  been  viewed  by  our  bretibren  in  the  United 
States  of  America.    They  carried  the  common  law  of  Eng- 
land along  with  them,  and  jurisprudence  is  the  department  of 
human  knowledge  to  which,  as  pointed  out  by  Burke,  they 
have  chiefly  devoted  themselves,  and  in  which  they  have 
chiefly  excelled.     Their  two  greatest  legal  luminaries  are 
Chancellor  Kent  and  Professor  Story.    In  Kent's  Commen- 
taries I  find  this  passage  :  "  No  peculiar  ceremonies  are  requi- 
site by  the  common  law  "  (he  is  speaking  of  the  common  law 
of  England)  ^'  to  the  valid  celebration  of  marriage ;  the  con- 
sent of  the  parties  is  all  that  is  required.    If  the  contract  be 
made  per  verba  de  prcBMenti^  or  if  made  per  verba  de  future^ 
and  be  followed  by  consummation,  it  amoimts  to  a  valid  mar- 
riage, and  it  is  equally  binding  as  if  made  in  facie  eeelesice. 
This  is  the  doctrine  of  the  common  law,  and  also  of  the  canon 
law  which  governed  marriages  in  England  prior  to  the  Mar- 
riage Act ;  and  the  canon  law  is  also  the  general  law  through- 
out Europe  as  to  marriages,  except  where  it  has  been 
*778    *  altered."    He  then  goes  on  to  point  out  particular 
States,  such  as  Maine  and  Massachusetts,  in  which 
particular  regulations  as  to  the  form  of  contracting  marriage 
are  introduced  by  statute,  but  intimates  that  in  the  absence 
of  positive  statute,  the  common  law  of  England,  as  he  has 
expounded  it,  governs  the  marriage  contract. 

In  Story's  treatise  ^*  On  the  Conflict  of  Laws,"  he  says : 
(c.  6)  ^'  The  common  law  of  England,  like  the  late  law  exist- 
ing in  America,  considers  marriage  in  no  other  light  than  as  a 
civil  contract."  He  goes  on  to  explain,  that  wherever  par- 
ticular forms  are  not  required  by  positive  statute,  a  complete 
marriage  is  constituted  by  the  consent  of  the  parties.  There 
can  be  no  doubt  that  this  view  of  the  common  law  of  England 
has  been  constantly  acted  upon  in  every  State  of  the  American 
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Union ;  but  we  are  now  told  that  all  parties  who  have  thus 
contracted  the  matrimonial  tie  have  been  living  together  in  a 
state  of  concubinage. 

Now,  my  Lords,  am  I  not  justified  in  saying  that  the  law 
upon  this  subject  has  long  been  considered  settled  by  judicial 
decision  ?  It  is  possible  that  some  new  discovery  may  have 
been  made,  and  that  all  the  eminent  men  whose  opinions  I 
have  cited  may  have  been  in  error.  But  how  is  this  proved  ? 
If  an  express  decision  against  the  validity  of  such  a  marriage 
had  been  dug  out  from  some  obscure  repository,  I  should  have 
paid  little  attention  to  it  against  such  a  current  of  authority, 
and  I  should  have  treated  it  as  I  do  the  opinion  of  Mr.  Justice 
Baylet,  cited  at  the  bar,  that  a  marriage  in  Ireland  between 
dissenters  by  a  dissenting  minister  was  void,  because  it  was 
celebrated,  not  in  a  church,  but  in  a  private  house.  But 
from  the  earliest  times,  with  the  exception  of  *  Fot^-  *  779 
efof€9  and  Bel  HeitVs  Cases^  hitherto  allowed  not  to 
be  law,  there  is  no  decision  discovered  to  show  that  a  mar- 
riage contracted  by  the  parties  with  the  intention  of  instantly 
entering  into  the  state  of  wedlock  is  void,  or  is  not  at- 
tended with  the  incident  of  marriage  of  rendering  the  issue 
legitimate. 

The  counsel  for  the  prisoner  relied  very  much  upon  the 
general  scope  of  the  statutes  respecting  marriage,  as  showing 
that  there  can  be  no  valid  marriage  without  the  intervention 
of  a  priest ;  and  there  is  great  reason  to  think  that  this  no- 
tion was  entertained  by  those  who  framed  the  Irish  statutes 
making  it  highly  penal  for  Roman  Catholic  priests  to  marry 
any  except  Roman  Catholics,  and  to  annul  marriages  cele- 
brated by  Roman  Catholic  priests  unless  both  parties  were 
Roman  Catholics:  although  it  cannot  be  said  that  upon  a 
contrary  supposition  such  statutes  would  be  nugatory ;  for, 
whatever  the  law  of  the  land  may  be,  there  are  few  who 
would  enter  into  the  conjugal  state  without  the  nuptial 
benediction  from  a  priest ;  and  the  nullifying  enactment 
would  avoid  the  marriage  unlawfully  celebrated  by  a  Cath- 
olic priest,  even  if  at  common  law  the  parties  might  have 
contracted  a  valid  marriage  without  any  priest,  Catholic  or 
Protestant. 
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The  statutes  respecting  precontracts  per  verba  de  proMenti 
do  not  seem  to  me  by  any  means  to  show  that  there  may  not 
be  ipsum  matrimonium  without  the  intervention  of  a  priest ; 
for  I  have  already  attempted  to  explain  that  there  may  be  a 
contract  per  verba  de  prcesenti  which  is  not  ipsum  matrimoniumy 
if  the  parties  consider  it  executory,  and  do  not  mean  to  live 
together  as  man  and  wife  till  their  marriage  shall  be  subse- 
quently solemnized  in  the  face  of  the  church.  Con- 
♦  780  tracts  per  verba  de  prceaenti^  mub^equente  copidd,  *  are 
exempted  from  the  operation  of  the  Acts,  because 
cohabitation  is  supposed  to  be  proof  that  they  meant  to  con- 
tract present  marriage,  and  persons  who  have  so  contracted 
are  treated  as  married.  But  there  is  another  class  of  statutes, 
entirely  overlooked  by  the  Judges,  and  which  in  my  mind 
afford  a  strong  argument  against  the  necessity  of  the  presence 
of  a  priest  apostolically  ordained  to  the  constitution  of  a  valid 
marriage  ;  I  allude  to  the  statutes  for  removing  doubts  as  to 
the  validity  of  marriages  where  no  such  priest  was  present 
These  are  declaratory  Acts. 

By  the  Irish  Act,  21st  &  22d  Geo.  3,  c.  26,  marriages  cele- 
brated by  dissenting  ministers  in  Ireland  between  members 
of  their  own  congregations  are  declared  to  be  valid.  These 
marriages  were  obviously,  before  the  passing  of  the  Act,  in 
the  same  situation  exactly  as  the  marriage  the  validity  of 
which  we  are  now  considering.  At  conunon  law  the  validity 
of  a  marriage  could  in  no  degree  depend  upon  the  religious 
profession  of  the  parties.  By  the  Act  of  the  Imperial  Parlia- 
ment, 58th  Geo.  3,  c.  84,  marriages  solemnized  by  Presbyte- 
rian ministers  in  the  East  Indies  are  declared  to  be  valid ; 
the  law  of  marriage  being  the  same  in  the  East  Indies  as  in 
Ireland.  Further,  by  the  Imperial  Act,  4th  Geo.  4,  c.  91, 
marriages  in  a  foreign  country,  celebrated  by  any  chaplain  or 
by  any  officer  or  other  person  appointed  by  the  commander- 
in-chief,  are  declared  to  be  vaUd.  The  common  law  of  Eng- 
land with  respect  to  marriage  prevails  within  the  lines  of  the 
English  army  abroad,  and  here  you  have  a  Parliamentary 
declaration  that,  according  to  the  common  law  of  England,  a 
marriage  by  a  layman  was  valid.  I  have  always  understood 
that,  although  a  statute  in  form  enactive  is  not  necessarily 
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to  be  taken  as  introductory  of  a  new  law,  a  *de-  *781 
claratory  law  is  a  positive  announcement  by  the 
legislature  that  the  law  declared  existed  before  thie  passing 
of  the  statute,  and  shall  have  a  retrospective  operation,  and 
shall  guide  the  decision  of  other  cases  similarly  circumstanced 
as  the  case  the  law  of  which  is  declared.  These  declaratory 
statutes  were  cited  at  the  bar,  but  they  are  not  noticed  by  the 
Lord  Chief  Justice  Tindal  ;  and  it  would  have  been  satisfac- 
tory to  have  known  how  they  were  viewed  by  the  Judges 
who,  ^^  after  considerable  fluctuation  and  doubt,  acceded  to 
the  opinion  of  the  majority." 

There  is  another  Act  of  Parliament  on  this  subject,  which 
I  himibly  think  is  entitled  to  some  consideration.  By  32d 
Geo.  3,  c.  21  (Irish),  Protestant  dissenting  ministers  may 
publish  banns  between  a  Protestant  dissenter  and  a  Roman 
Catholic,  and  marry  them,  but  are  prohibited  from  celebrat- 
ing marriage  between  a  Roman  Catholic  and  a  member  of 
the  Established  Protestant  Church;  affording  an  inference 
that  a  marriage  by  a  dissenting  minister,  Hke  a  marriage  by 
a  Roman  Catholic  priest,  would  be  valid  where  not  forbidden 
by  the  legislature. 

Much  reliance  has  been  placed  on  the  statement  that  actions 
for  breach  of  promise  of  marriage  have  been  maintained  in 
Ireland  where  there  had  been  a  copula  after  the  promise ; 
and  actions  for  seduction  after  a  promise  to  marry,  the 
daughter  being  called  as  a  witness ;  which  it  is  said  would 
be,  upon  the  doctrine  contended  for  by  the  Crown,  instances 
of  a  wife  being  permitted  to  sue  her  husband,  and  to  give 
evidence  against  him  in  a  Court  of  Justice.  But,  in  coun- 
tries where  the  canon  law  certainly  prevails,  it  does  not  follow 
that  in  every  case  marriage  is  necessarily  constituted  by  a 
eopvla  following  a  promise  to  marry.  To  constitute 
such  a  marriage  there  *  must  first  be  mutual  promises  *  782 
solemnly  and  sincerely  entered  into,  and  then  there 
must  be  a  copula  while  these  promises  remain  imreleased  and 
in  force.  Now  the  mere  words  indicating  an  intention  to 
marry,  used  in  the  course  of  soliciting  chastity,  not  under- 
stood to  be  serious,  however  culpable  they  may  be,  cannot 
be  construed  into  a  binding  contract  to  marry ;  and  regard 
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must  be  had  to  the  circumstances  under  which  the  copula 
takes  place ;  for  if  the  woman  in  surrendering  her  person  is 
conscious  that  she  is  committing  an  act  of  fornication  instead 
of  consummating  her  marriage,  the  copula  cannot  be  con- 
nected with  any  previous  promise  that  has  been  made,  and 
marriage  is  not  thereby  constituted.  In  examining  all  con- 
tracts you  must  look  to  the  intention  of  the  contracting  par- 
ties, and  there  can  be  no  binding  contract  without  the  parties 
intending  to  enter  into  it.  In  the  cases  referred  to,  it  would 
probably  be  found  that,  according  to  the  intention  of  the 
parties,  the  copvla  was  not  in  performance  of  the  promise ; 
and  that,  if  the  female  gave  any  credit  to  the  promise,  she 
did  not  think  of  then  being  made  a  wife,  and  still  treated  the 
promise  as  executory,  to  be  performed  at  a  future  time  by  a 
marriage  ceremony.  It  may  well  be  admitted  that  in  Ireland 
marriage  was  not  usually  constituted  by  such  means,  for  it 
was  not  in  the  contemplation  of  the  parties  so  to  constitute 
it ;  but  this  will  by  no  means  show  that  marriage,  was  aot 
constituted  by  a  ceremony  which  the  parties  intended  and 
believed  to  constituto  marriage,  and  after  which  they  lived 
together  as  man  and  wife. 

Then  it  is  said  that  the  Statute  of  Merton  shows  that  the 
canon  law  respecting  matrimony  was  never  admitted  into 

England.     The  Statute  of  Merton  does  not  relate  to 
*  783    the  subject  we  are  discussing ;  it  settles  *  only  who 

are  to  be  legitimate,  and  determines  that  none  shall  be 
legitimate  who  are  not  bom  after  the  marriage  of  their  par- 
ents ;  but  it  leaves  the  question  of  marriage  untouched,  and 
there  is  no  inconsistency  in  supposing  that  marriage  may  be 
contracted  according  to  the  rules  of  the  canon  law,  although 
the  marriage  of  the  parents  after  the  birth  of  children  may 
not  render  them  legitimate.  As  a  reductio  ad  absurdum^  this 
case  is  put :  '^  A.  made  a  contract  of  marriage  per  verba  de 
prcesenti  with  B.,  and  then  in  the  lifetime  of  B.  marries  C« 
in  facie  ecclesice^  and  has  children  at  the  same  time  both  by 
C.  and  B. ;  B.  dies.  Are  the  issues  of  both  legitimate  ?  "  I 
have  no  difficulty  in  answering  this  question.  If  A.  and  B. 
by  their  contract  meant  to  enter  into  instant  marriage,  and  to 
live  together  as  man  and  wife  without  waiting  for  any  other 
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ceremony,  the  issue  of  B.  are  legitimate,  and  the  issue  of  C.  are 
bastards.  On  the  other  hand,  if  A.  and  B.,  though  using  words 
deprcBsenti,  did  not  mean  to  become  complete  man  and  wife  till 
a  subsequent  ceremony  should  be  performed,  and  they  after- 
wards came  together  without  thereby  meaning  to  consum- 
mate a  marriage,  a  possible  though  not  a  probable  supposition, 
their  engagement  resting  merely  in  contract,  and  B.  dying 
before  a  marriage  was  solemnized,  the  issue  of  C.  would  be 
legitimate :  but  no  case  is  to  be  found  in  the  books  in  which 
issue  of  parties  who  have  contracted  per  verba  de  proesenti 
have  been  held  illegitimate ;  indeed,  in  almost  all  those  cases 
I  believe  it  will  be  found  that  the  parties  never  came  to- 
gether, and  never  meant  to  come  together  as  man  and  wife, 
so  that  issue  never  appeared.  It  is  easy  to  conceive  that 
parties  might  contract  per  verba  de  prcesenti^  without  mean- 
ing instantly  to  become  man  and  wife.  Such  an  en- 
gagement *  was  irrevocable. ;  but  there  might  well  be  *  784 
an  irrevocable  engagement,  although  it  was  at  the  same 
time  only  executory.  The  distinction  I  have  taken  solves 
with  equal  facility  the  case  put,  **  suppose  two  sons  born  at 
the  same  time,  one  from  each  mother,  which  is  the  eldest  son 
and  heir,?  " 

But  these  difficulties  are  trifling  compared  to  the  difficul- 
ties to  be  encountered  on  the  supposition  that,  by  the  com- 
mon law,  marriage  could  not  be  possibly  constituted  without 
the  intervention  of  a  priest  episcopally  ordained.  What  if 
the  person  who  officiates  as  a  priest,  and  is  believed  by  the 
parties  to  be  so,  is  no  priest,  and  has  never  received  orders  of 
any  kind?  This  question  was  suggested  during  the  argu- 
ment, but  is  not  met  by  the  Judges.  Mr.  Pemberton  ad- 
mitted at  the  bar,  as  according  to  the  authorities  he  was 
bound  to  do,  that  the  marriage  would  be  valid.  Lord  Stowell 
repeatedly  expressed  an  opinion  to  this  effect ;  and  it  turns 
out  that  in  the  instance  of  a  paevdo  parson,  who  about  twenty 
years  ago  officiated  as  curate  of  St.  Martin's-in-the-Fields, 
and  during  that  time  married  many  couples,  upon  the  dis- 
covery of  his  being  an  impostor,  which  became  a  matter  of 
great  notoriety,  no  Act  of  Parliament  passed  to  give  validity 
to  the  marriages  which  he  had  solemnized ;  which  could  only 
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have  arisen  from  the  government  of  the  day  being  convinced) 
after  the  best  advice,  that  in  themselves  they  were  valid. 

Indeed,  that  parties  who  have  vowed  eternal  fidelity  at  the 
altar,  and,  having  gone  through  all  the  forms  which  the 
Church  and  the  State  prescribe,  have  received  the  nuptial 
benediction  from  one  whom  they  have  every  reason  to  be- 
lieve was  commissioned  to  pronounce  it  by  a  successor  of  the 
holy  apostles,  should  run  the  risk  of  finding  that  some 
*  786  years  after,  *  from  the  rector  of  the  parish  being  im- 
posed upon  by  a  layman  pretending  to  be  a  priest  duly 
ordained,  they  are  living  in  a  state  of  concubinage  and  that 
their  children  are  bastards,  —  is  a  supposition  so  monstrous 
that  no  one  has  ventured  to  lay  down  for  law  a  doctrine 
which  would  lead  to  such  consequences.  But  what  becomes 
of  the  doctrine  of  the  necessity  of  a  priest  in  apostolical  orders 
to  the  validity  of  marriage  ?  The  proposition  must  now  be 
changed,  that  there  must  be  present  one  believed  by  the  par- 
ties to  be  a  priest  in  apostolical  orders ;  and  a  marriage  by  a 
layman  may  be  good.  There  is  a  good  marriage  by  a  layman 
from  the  mistake  of  the  parties,  who  thought  that  he  was  a 
priest  with  power  to  marry  them.  Does  it  not  seem  strange 
that  at  the  same  time  a  marriage  should  be  void  celebrated 
by  a  clergyman  who  is  actually  in  Presbyterian  orders,  having 
been  solemnly  ordained  by  the  imposition  of  hands  according 
to  the  rites  of  his  church,  and  who  is  believed  by  the  parties 
to  have  sufScient  authority  by  the  law  of  God  and  man  to 
join  them  in  wedlock  ? 

Here  I  must  observe  how  little  weight  is  to  be  given  to 
what  was  gravely  relied  upon  at  the  bar,  the  prevailing  be- 
lief among  mankind  of  the  necessity  of  the  presence  of  a 
priest  at  a  valid  marriage,  as  evinced  by  novelists  and  dram- 
atists: for  it  will  be  found  that  these  expounders  of  the 
law  always  make  a  marriage  by  a  sham  parson  void,  con- 
trary to  the  opinion  of  Lord  Stowell  and  the  canonists ;  and 
they  give  validity  to  marriages  in  masquerades,  where  the 
parties  were  entirely  mistaken  as  to  the  persons  with  whom 
they  are  united ;  marriages  which  would  hardly  be  supported 
in  the  Ecclesiastical  Court,  in  a  suit  of  jactitation,  or  for  res- 
titution of  conjugal  rights. 
[662] 


THE  QUEEN  V.  MILUS.  *  785 

,  There  is  another  case,  not  met  by  the  learned 
*  Judges,  whioh  essentially  breaks  in  upon  the  rule  *786 
they  have  laid  down.  It  has  been  repeatedly  held, 
and  there  can  be  no  doubt  that  such  is  the  law,  that  in  cir- 
cumstances where  it  is  utterly  impossible  to  procure  the 
presence  of  a  priest,  there  may  be  a  valid  marriage  by 
the  consent  of  the  parties.  Lord  Stowell  has  referred  to  the 
marriage  between  the  first  parents  of  mankind ;  and  looking 
to  a  more  modem  case,  which  would  be  determined  by  the 
common  law  of  England,  I  presume  the  learned  Judges 
would  not  doubt,  that  in  the  recent  settlement  of  Pit- 
cairn's  Island  the  descendants  of  the  mutineers  of  the 
"  Bounty "  might  lawfully  have  contracted  marriage  before 
they  had  been  visited  by  a  clergyman  in  episcopal  orders. 
The  necessity  for  the  presence  of  such  a  clergyman  must  be 
qualified  with  the  condition  that  his  attendance  may  by  pos- 
sibility be  procured.  Again,  the  rule  that  marriage  is  void 
unless  celebrated  per  presbyUrum  sacris  ordinibus  consti-- 
tutum^  is  broken  in  upon  by  the  admission  that  a  marriage  is 
valid  if  celebrated  by  a  deacon,  who  is  no  more  a  presbyter 
than  the  parish  clerk.  A  deacon  is  in  orders,  but  not  in 
priest's  orders ;  and  if  the  test  of  marriage  be  the  question 
usually  put  by  the  temporal  Courts  to  the  bishop,  on  the 
plea  of  ne  unqueB  aecouples  in  loyal  matrimonie,  where  the 
marriage  was  celebrated  by  a  deacon,  the  answer  must  have 
been  in  the  negative ;  so  that  the  widow  would  have  lost  her 
dower ;  and  upon  a  writ  of  right  by  the  son  as  heir,  there 
must  have  been  judgment  against  him  on  the  ground  that  he 
was  a  bastard. 

The  Judges  seem  to  intimate  that  a  marriage  by  a  deacon 
before  the  Reformation  would  have  been  bad,  but  that  since 
the  Reformation  it  is  valid.  I  should  like  to  know  by 
what  authority  the^  change  has  been  *  brought  about ;  *  787 
Lord  Hardwicke's  Act  is  silent  upon  the  subject,  and 
Parliament  has  in  no  shape  interfered.  Has  the  church  au- 
thority to  make  such  a  change,  with  or  without  the  consent 
of  the  Crown ;  and  might  it  now  be  ordained  by  the  Convo- 
cation that  marriage  may  not  be  celebrated  by  a  deacon,  or 
that  it  may  be  celebrated  by  a  parish  clerk  or  a  church- 
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warden  ?  May  the  law  of  England,  respecting  a  contract  op 
which  such  important  civil  rights  depend,  be  altered  without 
the  authority  of  Parliament?  But  if  such  a  power  does 
belong  to  the  church,  where  is  the  canon  by  which  it  was 
exercised  ?  All  the  canons  passed  since  the  time  of  Henry  8 
are  extant,  as  much  as  the  Acts  of  Parliament,  and  no  one  is 
to  be  found  alluding  to  such  a  subject.  In  the  book  of  Com- 
mon-prayer it  is  said  that  a  deacon  may  baptize  in  the  ab- 
sence of  the  priest ;  it  is  silent  as  to  his  authority  to  marry, 
which  seems  always  to  have  been  considered  one  of  his  ordi- 
nary functions. 

But  I  will  now  show  that  at  common  law  there  might  have 
been  a  valid  marriage  by  one  not  even  in  deacon's  orders, 
and  where  no  one  was  deceived,  where  there  was  no  mistake 
by  the  parties.  Till  the  13th  &  14th  Car.  2,  c.  4,  §  14,  there 
was  no  necessity  for  the  clerk  presented  by  the  patron  to  a 
living  being  in  orders  of  any  sort,  and  he  had  a  certain  time 
after  his  admission  to  be  ordained.  There  is  an  important 
case  upon  this  point,  not  hitherto  cited;  Costard  v.  Win- 
del.  (a)  One  who  was  a  mere  doctor  of  the  civil  law,  and 
never  any  spuritual  person,  was  admitted  to  a  benefice.  Not 
having  taken  orders,  he  was  afterwards  deprived  by  a  sen- 
tence  declaratory  quia  mere  laicu%,  A  question  arose 
*  788  whether  a  lease  *  granted  by  him  after  his  admission 
was  valid.  Gawdy,  Justice,  was*  at  first  of  opinion 
that  the  lease  was  void,  because  upon  the  matter  he  was 
never  incumbent ;  but  Popham  and  Fenner  contra,  ^^  for  it 
would  be  mischievous  if  all  the  Acts  by  such  averments 
should  be  drawn  in  question.  And  every  one  agreed  that 
all  spiritual  acts,  as  marriages,  &c.,  by  such  an  one,  during 
the  time  that  he  is  parson,  are  good ; "  and  so,  with  the  as- 
sent of  Gawdy,  they  resolved  to  adjudge  it. 

I  must  likewise  observe  that  there  might  have  been  great 
difficulty  in  determining  what  kind  of  priest  is  a  good  priest 
to  celebrate  a  marriage ;  the  test  being,  not  whether  he  be  a 
clergyman  of  the  Established  Church,  but  whether  he  has 
been  ordained  by  a  bishop.    Is  a  priest  of  the  Greek  Church 

(a)  Cro.  Eliz.  775. 
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sufficient?  or  of  the  Christian  church  of* Abyssinia?  or  of 
the  Lutheran  Church,  which  maintains  episcopacy  in  Den- 
mark and  Sweden,  while  in  other  countries  it  is  governed  by 
a  consistory  of  ecclesiastics,  by  whom  orders  are  conferred  ? 
Upon  a  question  of  the  validity  of  a  marriage  by  a  priest  of 
a  foreign  church,  by  whom  and  on  what  principle,  between 
the  time  of  the  Reformation  and  the  passing  of  Lord  Hard- 
wicke's  Act,  would  the  sufficiency  of  his  orders  have  been 
tried?  Before  the  Reformation  tiiere  would  have  been  no 
difficulty,  for  the  only  orders  recognized  would  have  been 
those  of  the  Church  of  Rome ;  but  that  test  cannot  now  be 
applied,  as  a  priest  ordained  by  an  English  Protestant  bishop 
would  not  be  competent,  for  there  is  no  reciprocity  between 
the  Church  of  Rome  and  the  Church  of  England  on  this  sub- 
ject; as  English  episcopalian  orders  are  not  recognized  by 
the  Church  of  Rome,  and  a  clergyman  of  the  Church  of  Eng- 
land conforming  to  the  Church  of  Rome  must  be  re- 
ordained  by  a  Roman  *  Catholic  bishop.  Although  *  789 
now  no  orders  are  recognized  by  the  Church  of  Eng- 
land except  those  conferred  by  a  bishop,  there  seems  for 
some  time  after  the  Reformation  to  have  been  considerable 
laxity  upon  this  subject.  It  would  appear  that  clergymen 
ordained  by  foreign  churches  which  had  laid  aside  episcopacy 
were  admitted  into  English  benefices  without  being  re- 
ordained.  Dr.  Whittingham,  who  had  been  ordained  by  the 
Swiss  clergy,  and  never  by  a  bishop,  was  appointed  Dean  of 
Durham,  and  held  the  office  many  years,  till  he,  died.  Arch- 
bishop GrindaU,  in  1582,  issued  a  license  to  Mr.  John  Morri- 
son, stating  that  as  he  had  been  ordained  to  sacred  orders 
and  the  holy  ministry  five  years  before,  in  the  *  kingdom  of 
Scotland,  by  the  imposition  of  hands,  according  to  the  laud- 
able forms  and  rites  of  the  reformed  church  of  Scotland, 
^*  We,  therefore,  as  much  as  in  us  lies  and  as  by  right  we 
may,  approving  and  ratifying  the  form  of  your  ordination  as 
aforesaid,  grant  unto  you  a  license  and  faculty  that  in  such 
orders  by  you  taken,  you  may  have  power,  throughout  the 
whole  province  of  Canterbury,  to  celebrate  divine  offices,  to 
minister  the  sacraments,"  &c.    Would  a  marriage  celebrated 
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by  Dr.  Whittingtam  or  by  Mr.  Morrison,  in  the  reign  of 
Elizabeth,  have  been  held  void  ? 

It  is  remarkable  that  in  the  Act  of  Uniformity  (sec- 
tion 15)  there  is  a  provision  "  that  the  Penalties  in  this  Act 
shall  not  extend  to  the  Foreigners  or  Aliens  of  the  Foreign 
Reformed  Churches,  allowed  or  to  be  allowed  By  the  King's 
Majesty,  his  heirs,  or  successors,  in  England."  Suppose  that 
Charles  the  2d  had  allowed,  as  he  might  have  done,  clergy- 
men of  the  church  of  Geneva  to  officiate  in  England,  would 
marrit^es  by  them  have  been  void  because  they  had  not 
been  episcopally  ordained?  Such  clergymen  could 
*  790  *  not  have  been  recognized  as  priests  when  the  com- 
mon law  took  its  origin ;  nor  any  clergy  not  allowed 
by  the  pope. 

The  question  again  arises,  by  what  authority  a  new  class 
of  persons,  viz.,  Protestant  clergymen,  disclaimed  by  the 
pope,  are  permitted  to  celebrate  a  yalid  marriage,  who  could 
not  have  done  so  at  the  common  law,  and  there  having  been 
no  statute  to  alter  the  law  upon  the  subject  ?  Is  not  the 
solution  of  the  difficulty  this,  that  at  the  common  law  the 
i)iterposition  of  a  priest  was  not  necessary  to  the  validity  of 
the  marriage  for  civil  purposes,  although  the  church,  treating 
marriage  as  a  sacrament,  from  time  to  time  varied  the  forms 
which  it  declared  necessary  to  constitute  a  regular  marriage 
such  as  the  church  would  entirely  approve  ? 

I  now  come  to  a  difficulty  met,  I  confess,  boldly  by  the 
Judges ;  the  consideration  of  the  marriages  of  Quakers,  which 
we  are  now  told  are  all  invalid,  because  not  contracted  before 
a  priest  episcopally  ordained.  I  admit  that  this  consequence 
follows  inevitably  from  the  doctrine  contended  for,  and  that 
the  validity  of  these  marriages  is  a  complete  test  of  that 
doctrine.  They  are  left  by  Lord  Habdwickb's  Act  as  they 
were  at  common  law ;  and  they  cannot  be  good  at  common 
law,  if  the  presence  of  a  priest  episcopally  ordained  was 
necessary  to  the  validity  of  marriage.  I  must  observe,  with 
great  deference  to  my  noble  and  learned  friend,  (a)  that  it 

(a)  Lord  Abinger,  who  had  left  the  House. 

[  666  ]  ^ 


THE  QUEBN  V.  MILUS.  *  790 

never  has  been  thought  till  to-day  that  that  Act  gave  any 
validity  to  Quakers'  marriages  which  Quakers'  marriages  had 
not  at  common  law ;  for  it  merely  excepts  those  marriages 
from  the  operation  of  the  Act,  and  leaves  them  as  it  found 
them.  I  will  by  and  by  cite  the  clause ;  it  treats  them 
exactly  like  marriages  in  Scotland. 

*  The  Lord  Chancellob.  —  What  I  understood  the  *  791 
noble  and  learned  Lord  to  state  was  to  adopt  in  sub- 
stance the  statement  of  the  Chief  Justice,  who  says,  *^  Since 
the  passing  of  the  Marriage  Act  it  has  generally  been  sup- 
posed that  the  exception  contained  therein  as  to  the  marriages 
of  Quakers  and*  Jews  amounted  to  a  tacit  acknowledgment 
by  the  legislature,  that  a  marriage  Bolemnized  with  the 
religious  ceremonies  which  they  were  respectively  known  to 
adopt  ought  to  be  considered  sufficient;  but  before  the 
passing  of  that  Act,  when  the  question  was  left  perfectly 
open,  we  find  no  case  in  which  it  has  been  held  that  a  mar- 
riage between  Quakers  was  a  legal  marriage  on  the  ground 
that  it  was  a  marriage  by  a  contract  per  verba  de  prcesenti^ 
but,  on  the  contrary,  the  inference  is  strong  that  they  were 
never  considered  legal." 

Lord  Campbell.  —  That  is  exactly  as  I  view  it,  —  that  it  is 
a  tacit  acknowledgment  that  the  marriages  were  valid. 

The  Lord  Chancellor.  —  I  do  not  think  that  my  noble 
and  learned  friend  meant  to  say  more  than  merely  to  adopt 
that  statement.  If  he  were  present  I  should  leave  him  to 
speak  for  himself,  but  that  is  the  way  I  understood  it. 

Lord  Campbell.  —  He  seemed  to  draw  a  line  of  distinction 
between  Quaker  marriages  before  Lord  Hardwickb's  Mar- 
riage Act,  and  since. 

Lord  Brougham.  —  So  I  understood  it. 

Lord  Campbell.  — But  is  not  the  18th  section  of  26th  Geo. 
2,  c.  33,  a  legislative  declaration  that  such  marriages,  if  con- 
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tracted  so  that  the  parties  intended  they  should  constitute 
the  relation  of  husband  and  wife,  were  valid  before 

*  792   the  Act  passed,  and  should  *  continue  valid  ?    The 

words  are,  '*  That  nothing  in  this  Act  contained  shall 
extend  to  that  part  of  Great  Britain  called  Scotland,  nor  to 
any  marriages  amongst  the  people  called  Quakers,  or  amongst 
the  persons  professing  the  Jewish  religion,  where  both  the 
parties  to  any  such  marriage  shall  be  of  the  people  called 
Quakers,  or  persons  professing  the  Jewish  religion,  respec- 
tively, nor  to  any  marriage  solemnized  beyond  the  sfeas." 
Marriages  were  valid  in  Scotland  before  the  passing  of  the 
Act  without  the  intervention  of  a  priest  in  orders,  and  so 
they  were  to  continue. 

The  sect  of  Quakers  had  existed  in  England  for  150  years 
before  the  Marriage  Act  passed.  They  did  not  recognize  any 
order  of  priesthood,  and  they  had  contracted  marriage  by  a 
ceremony  which  took  place  only  among  members  of  their 
own  persuasion.  They  would  have  considered  it  sinful  to  be 
married  in  a  church,  or  to  have  been  united  by  a  clergyman. 
They  would  have  submitted  to  any  penalty  or  punishment, 
rather  than  submit  to  the  ceremony  of  marriage  prescribed  by 
the  Church  of  England.  They  could  not  be  brought  under 
the  operation  of  the  new  Act.  What  was  the  intention 
of  the  legislature  respecting  their  past  and  future  condition  ? 
Was  it  meant  that  they  should  be  considered  as  then  aU  liv- 
ing in  concubinage,  their  children  being  all  illegitimate  ;  and 
that  they  should  be  incapable  of  entering  into  lawful  wedlock 
in  all  time  to  come?  If  there  had  been  then  any  grave 
doubt  as  to  the  validity  of  their  marriages  entered  into 
according  to  their  own  forms,  would  there  not  have  been  an 
enactment  giving  validity  to  such  marriages  ?  As  to  the 
taking  of  oaths  in  Courts  of  Justice,  a  matter  of  much  less 
consequence,  relief  had  long  before  been  afforded  to  them. 
The  Statute  6  &  7  Will.  8,'  c.  6,  when  properly  exam- 

♦  793   ined,  I  think  *  furnishes  strong  evidence  to  show  that 

these  were  legal  marriages.    The  Act  is  "  for  granting 

to  his  Majesty  certain  rates  aad  duties  upon  marriages,  births, 

and  burials."     Quakers  marrying  are  expressly  subjected  to 

the  duty.     In  one  place  the  marriage  between  them  is  called 
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a  pretended  marriage ;  but  by  this  uncivil  expression  was  it 
intended  to  declare  that  the  marriage  was  void,  and  to  levy  a 
tax  upon  concubinage  ?  On  the  contrary,  it  is  declared  that 
*^  any  such  marriage  or  pretended  marriage  shall  be  of  the 
same  force  and  nature  as  if  the  Act  had  not  been  made." 
The  tax  is  imposed  on  any  other  persons  who  should  cohabit 
and  live  together  as  man  and  wife,  —  affording  a  strong  evi- 
dence that  marriage  was  then  constituted  by  cohabitation 
and  living  together  as  man  and  wife. 

In  1661,  a  marriage  between  Quakers  according  to  their 
own  ceremonies  was  held  valid  at  Nisi  Prius  in  an  action  of 
ejectment,  and  the  ruling  appears  to  have  been  acquiesced 
in.  (a)  The  casual  doubt  imputed  to  Lord  Hale,  when  he 
directed  a  case  to  be  made  as  to  the  validity  of  a  Quaker 
marriage,  can  be  entitled  to  no  weight. 

Since  the  Marriage  Act  in  1753,  down  to  the  present  day, 
Quakers,  many  of  them  men  not  only  of  great  wealth  but 
highly  educated,  not  only  distinguished  for  literature  and 
science,  but  eminent  lawyers,  and  ladies,  not  only  of  the 
strictest  virtue  and  the  most  refined  delicacy,  but  of  the  most 
brilliant  talents  and  accomplishments,  have  contracted  mar- 
riage according  to  the  forms  of  their  religion,  without  the 
most  distant  suspicion  that  in  doing  so  they  were  violating 
the  law  of  God  or  of  man.  I  confess  I  should  like  to  know 
whether  all  the  Judges  who  have  concurred  in  the 
opinion  that  a  marriage  is  void  by  the  common  *  law  if  *  794 
not  celebrated  in  the  presence  of  a  priest  in  episcopal 
orders,  are  of  opinion  that  all  Quakers,  male  and  female, 
cohabiting  as  man  and  wife,  are  living  in  a  state  of  concu- 
binage, and  that  all  the  children  of  all  Quakers  are  ille- 
gitimate ? 

Till  this  controversy  began  by  a  note  of  the  editor  of  a 
new  edition  of  an  obscure  law  book,  I  believe  that  the  valid- 
ity of  the  marriage  of  Quakers  had  not  been  questioned. 
Quakers  have  maintained  actions  for  criminal  conversation, 
where  direct  proof  of  a  valid  marriage  is  to  be  given.    Dean 

(a)  1  Hagg.  Cons.  Rep.  App.  9. 
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V.  Thomas^  (a)  Harford  v.  Morris.  (6)  Widowers  and 
widows,  being  Quakers,  and  the  children  of  Quakers,  have 
received  administration  in  the  Ecclesiastical  Courts  ;  and  in 
cases  of  intestacy  have  succeeded  to  personal  property  ac- 
cording to  the  Statute  of  Distributions.  In  tracing  a  title 
to  real  property,  po  objection  has  ever  been  made  on  the 
ground  that  it  had  been  in  a  Quaker  family,  and  no  doubt 
has  existed  that  the  eldest  son  of  a  Quaker  marriage  would 
take  by  descent  lands  of  which  his  father  died  seised  in  fee- 
simple.  I  cannot  help  thinking  that  such  a  general  under- 
standing and  such  a  long  course  of  acting  greatly  outweigh 
any  nice  scruples  that  may  now  be  raised  upon  the  subject. 

Most  of  these  observations  apply,  if  possible,  with  greater 
strength  respecting  the  marriages  of  Jews.  It  was  utterly 
impossible  that  Jews  ever  could  have  been  married  by  the 
intervention  of  a  Christian  priest.  In  every  country  where 
they  have  inhabited,  they  have  been  allowed  to  marry  ac- 
cording to  their  own  rites  and  ceremonies,  and  marriages  so 
contracted  have  been  held  valid.     Jews  were  banished 

*  795   from  this  *  country  from  the  time  of  Edw.  1  till  the 

time  of  Oliver  Cromwell ;  but  then  they  were  per- 
mitted to  settle,  and  they  did  settle,  in  England  in  consider- 
able numbers.  They  have  married  here  according  to  their 
own  rites  and  ceremonies,  and  their  marriages  so  contracted 
have  undoubtedly  been  considered  valid.  Did  the  Marriage 
Act  mean  again  to  banish  them  from  England,  or  to  prevent 
them  from  entering  into  the  married  state  ?  It  is  said  they  were 
considered  as  foreigners.  There  can  be  no  doubt  that  when 
bom  in  England,  they  are  in  all  respects  British  subjects. 
But  suppose  they  were  aliens :  aliens  can  only  contract  mar- 
riage in  England  according  to  the  law  of  England ;  and  if 
by  that  law  the  presence  of  a  priest  episcopally  ordained 
were  necessary  to  the  due  constitution  of  marriage,  without 
the  presence  of  such  a  priest  marriage  could  not  be  lawfully 
constituted  between  any  aliens  in  England.  Therefore,  the 
moment  it  is  allowed  that  in  England  a  marriage  contracted 

(a)  1  Moo.  &  M.  361.  (b)  1  Hagg.  Cons.  Rep.  App.  9. 
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by  Jews  according  to  their  own  rites  and  ceremonies  is  valid, 
the  doctrine  is  gone  that  by  the  common  law  the  presence  of 
a  priest  episcopally  ordained  was  necessary  to  the  due  con« 
stitution  of  marriage.  Although  the  Lord  Chief  Justice 
intimates  his  opinion  that  Quaker  marriages  are  void,  he 
does  not  say  the  same  of  the  marriages  of  Jews ;  and  I  think 
it  is  impossible  that  he  should,  after  the  express  decisions  on 
the  subject. 

There  is  the  case  of  Andreas  v.  Andreas^  in  the  Consistory 
Court  in  1737,  before  Dr.  Henchman.  That  was  a  suit  by  a 
wife  against  her  husband  for  the  restitution  of  conjugal  rights. 
The  parties  were  both  Jews,  and  the  libel  alleged  that  they 
were  married  according  to  the  forms  of  the  Jewish  nation. 
Objection  was  made  that  as  they  had  not  been  married 
by  a  *  priest  in  orders,  the  marriage  was  void,  and  the  *  796 
Court  could  take  no  notice  of  it.  The  Court  was  of 
opinion,  however,  that  as  the  parties  had  contracted  such  a 
marriage  as  would  bind  them  according  to  the  Jewish  forms, 
the  woman  was  entitled  to  a  remedy,  and  that  the  proceeding 
would  well  lie,  and  admitted  the  libel.  Again,  in  the  case  of 
Vigevena  v.  Alvarez^  (a)  in  the  Prerogative  Court  in  1794, 
before  Sir  William  Wynne;  the  libel  pleaded  a  marriage 
between  Jews,  according  to  the  rites  and  ceremonies  of  the 
Jewish  religion.  It  was  objected  that  the  libel  was  bad  upon 
the  face  of  it,  and  ought  to  be  rejected;  for  that  persons 
coming  before  the  Ecclesiastical  Court  to  claim  any  right  by 
marriage,  must  show  the  m.arriage  to  have  been  according  to 
the  rites  and  ceremonies  of  the  church  Christian  ;  for  which 
Hay  don  v.  Giauld  was  cited.  Sir  W.  Wynne  said,  that  if  a 
Jew  were  called  upon  to  prove  his  marriage,  the  mode  of 
proof  must  have  been  conformable  to  the  Jewish  rites  ;  par- 
ticularly siQce  the  Marriage  Act,  which  lays  down  the  law  of 
this  country  as  to  marriages,  with  an  exception  for  Jews  and 
Quakers.  That  is  a  solemn  adjudication  upon  the  validity  of 
such  marriages.  Here  the  allegation  being  that  the  parties 
were  married  according  to  the  rites  of  the  Jewish  church,  the 
Court  thought  that  the  libel  ought  to  be  admitted ;  as  if  the 

(a)  1  Hagg.  Cons.  Bep.  App.  7. 
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allegation  was  proved,  a  valid  marriage  was  constituted.  In 
Lindo  V.  Belisario^  (a)  which  first  came  before  Sir  W,  Scott 
in  the  Consistory  Court  of  London,  and  then  before  Sir  W. 
Wynne  in  the  Court  of  Arches,  a  Jewish  marriage  was  set 
aside  because  the  ceremonies  prescribed  by  the  Jewish  law 
had  not  been  duly  observed,  although  words  amount- 
*  797  ing  to  a  contract  per  verba  de  prceaerUi  *  had  passed 
between  the  parties ;  but  if  those  ceremonies  had  been 
duly  observed,  the  marriage  would  unquestionably  have  been 
held  valid,  although  no  Christian  priest  was  present  at  it. 
Lindo  V.  Belisario  was  cited  to  show  that  even  among  the  Jews 
mere  verba  de  prceserUi  will  not  make  marriage  without  the 
religious  ceremony.  This  only  illustrates  what  I  have  tried 
to  explain,  that  the  contract  per  verba  de  prceaenti  only  con- 
stitutes marriage  when  the  parties  intended  that  it  should  do 
so  without  any  subsequent  ceremony ;  but  that  when  a  sub- 
sequent ceremony  is  necessary  to  the  completion  of  the  mar- 
riage, the  verba  de  prcasenti  only  operate  as  an  executory 
contract. 

I  ought  to  observe  that  the  language  of  the  legislature  in 
6  &  7  Will.  4,  c.  86,  §  2,  regulating  the  marriage  of  Quakers 
and  Jews  in  future,  is,  in  my  opinion,  very  strong  to  show 
that  their  past  marriages  were  valid :  "  That  the  Society  of 
Friends,  commonly  called  Quakers,  and  also  persons  professing 
the  Jewish  religion,  may  continue  to  contract  and  solemnize 
marriages,  according  to  the  usages  of  the  said  society  and  of 
the  said  persons  respectively,  and  every  such  marriage  is 
hereby  declared  and  confirmed  good  in  law,"  &c.,  "  provided 
that  notice  to  the  registrar  shall  have  been  given,"  &c.  A 
new  condition  is  imposed,  and  that  being  observed,  the  par- 
ties continuing  to  contract  and  solemnize  marriage  as  before, 
every  such  marriage  is  declared  and  confirmed  good  in  law. 
It  comes  to  this,  then,  that  marriages  of  Jews  and  Quakers, 
excepted  from  Lord  Habdwicke's  Act,  are  valid  at  common 
law,  and  prove  that  at  common  law  there  might  be  a  mar- 
riage without  the  intervention  of  a  priest  in  episcopal  orders. 

In  some  parts  of  the  Lord  Chief  Justice's  opinion,  he  in- 

(a)  1  Hagg.  Cons.  Bep.  216,  and  App.  7. 

[672] 


THE  QUEEN  V.  MILLIS,  ♦  797 

timates  that  the  condition  required  for  the  validity 

*  of  a  marriage  is  only  that  there  should  be  a  religious  *  798 
ceremony  performed  on  the  occasion.  However  be- 
coming  and  desirable  it  may  be  that  a  relation  of  such  deep 
importance  should  be  contracted  in  the  manner  the  most 
solemn  and  impressive,  and  that  the  blessing  of  heaven  should 
be  invoked  on  those  entering  into  it,  I  cannot  find  that  any 
religious  ceremony  has  been  considered  necessaiy  to  its 
validity.  But  supposing  the  sound  doctrine  to  be  that  some 
religious  ceremony  upon  the  occasion  is  indispensable,  I  think 
it  would  deserve  great  consideration  whether  the  religious 
ceremony  which  the  parties  consider  the  most  sacred  should 
not  be  deemed  8u£Bcient.  Before  the  Reformation,  when 
there  was  a  religious  ceremony,  it  was  celebrated  by  a  priest 
recognized  as  in  orders  by  the  church  of  Rome.  Since  the 
Reformation,  among  members  of  the  church  of  England,  it 
has  been  celebrated  by  a  priest  whom  the  church  of  Rome 
would  consider  a  mere  layman.  Among  Protestant  dissenters 
in  England  down  to  the  Marriage  Act,  and  in  Ireland  down 
to  the  present  time,  the  religious  ceremony  has  been  cele- 
brated by  a  priest,  not  episcopally  ordained,  but  ordained  by 
the  imposition  of  the  hands  of  those  who  had  been  themselves 
so  ordained,  and  whom  they  consider  duly  commissioned  to 
preach  the  Gospel  of  Jesus  Christ,  and  to  administer  the 
sacraments  of  his  holy  religion ;  although  by  the  Church  of 
England  he  is  considered  only  as  a  layman.  The  question  is, 
whether  this  priest  might  not  as  effectually  perform  the  re- 
ligious ceremony  required  by  the  common  law,  as  the  priest 
who  would  have  beeji  regarded  as  a  layman  by  the  church 
which  was  dominant  when  the  common  law  took  its  origin, 
and  for  many  centuries  after. 

For  these  reasons,  my  Lords,  I  have  arrived  at 

*  the  clear  conclusion  that  the  marriage  between  the    *  799 
prisoner  and  Hester  Graham  was  a  valid  marriage. 

Had  I  regarded  the  question  as  originally  more  doubtful,  I 
should  have  thought  it  right  to  adhere  to  decisions  by  which 
the  law  has  been  considered  settled  for  half  a  century.  On 
questions  of  property  it  has  often  been  said  that  it  is  the  duty 
of  a  Judge  to  support  decisions  which  have  been  some  time 
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acquiesced  in,  and  which  have  been  acted  upon,  even  if  he 
would  not  have  concurred  in  them  when  they  were  pro- 
nounced, lest  titles  should  be  shaken.  Does  not  this  rule 
apply  with  infinitely  greater  force  to  questions  of  status^  and 
most  of  all  to  questions  respecting  marriage,  on  which  the 
happiness  of  individuals  and  the  welfare  of  society  so  essen- 
tisdly  depend?  Consider  the  consequences  of  now  holding 
that  by  the  common  law  a  valid  marriage  cannot  be  con- 
tracted without  the  presence  of  a  priest  episcopally  ordained. 
I  do  not  suppose  that  as  yet  it  is  intended  to  impeach  mar- 
nsges  in  Scotland  on  this  ground,  but  hundreds  of  thousands 
of  marriages  which  have  taken  place  in  Ireland  since  the  time 
of  James  1,  and  the  validity  of  which  had  never  been  doubted, 
are  now  asserted  to  have  been  null.  In  England,  the  mar- 
riages of  all  Quakers  and  Jews,  and  of  all  persons  who  before 
the  Marriage  Act  may  have  been  married  by  Presbyterian  or 
other  dissenting  ministers,  are  also  asserted  to  have  been  null. 
And  do  not  let  it  be  supposed  that  the  evil  is  confined  to  the 
members  of  those  sects,  with  whom  there  might  be  less  sym- 
pathy ;  but  the  members  of  the  Established  Church  may  be 
deprived  of  most  valuable  rights  of  property  by  the  invalidity 
of  such  marriages. 

When  we  consider  our  extensive  colonies  in  every 
*  800  quarter  of  the  globe,  where  the  common  law  of  *  Eng- 
land respecting  marriage  prevails,  the  confusion  and 
dismay  will  be  still  greater.  Vast  numbers  of  marriages  have 
been  celebrated  in  the  East  Indies  and  elsewhere  by  Presby- 
terian and  missionary  ministers  of  various  persuasions,  under 
circumstances  in  whixih  no  validating  statute  would  apply  to 
them:  and  where  the  attendance  of  a  minister  of  religion 
could  not  be  procured,  many  marriages  have  taken  place 
without  any  scruple  of  the  parties,  or  their  parents  or  rela- 
tives, before  consuls,  military  ofiScers,  magistrates,  and  cap- 
tains of  ships.  As  to  the  past,  we  may  resort  to  the  clumsy 
expedient  of  ex  post  facto  legislation,  and  enact  that  all  those 
marriages  shall  be  as  valid  and  effectual  as  if  they  had  been 
celebrated  by  a  priest  in  episcopal  orders ;  but  what  are  you 
to  do  for  the  future  ?  The  common  law  in  its  wisdom  ac- 
commodates itself  with  respect  to  marrriage  to  the  varying 
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circumstances  in  which  the  parties  may  be  placed.  By  stat- 
ute you  must  have  rigid  rules,  to  be  strictly  complied  with. 
Such  rules  have  been  wisely  framed  by  the  last  Marriage 
Act  for  England,  which  proceeds  on  the  principle  that  mar- 
nsLge  is  a  civil  contract  to  be  accompanied  by  a  religious  cere- 
mony, unless  the  parties  are  so  absurd  and  perverted  in  their 
understandings  that  they  object  to  a  religious  ceremony ;  in 
which  case  (which  I  rejoice  to  think  has  been  very  rare)  the 
religious  ceremony  has  been  dispensed  with.  But  the  fram- 
ing of  a  similar  Act  for  Ireland,  which  shall  give  satisfaction 
to  the  Established  Church,  to  the  Roman  Catholic  priesthood 
and  population,  and  to  the  Presbyteriana  and  other  Protes- 
tant dissenters,  with  the  necessary  machinery  for  notice, 
license,  and  registration,  I  am  afraid  will  be  found  a  task 
very  difficult  for  any  government  to  accomplish.  Then 
what  *  prospective  provisions  are  to  be  made  for  mar-  *  801 
riages  between  British  subjects  in  the  colonies,  in  pagan 
countries,  and  on  the  wide  ocean  ?  May  you  not  be  driven  to 
enact  that  the  ancient  canon  law,  which  Lord  Stowell,  as  it 
is  now  said,  erroneously  supposed  to  have  been  the  common 
law  of  England,  shall  be  taken  to  be  the  law  of  England 
wherever  it  has  not  been  altered  by  positive  statutes ;  and 
thus  reduce  things  to  the  quiet  and  satisfactory  state  in 
which  they  were  before  this  controversy  arose  ? 

But  a  wiser  and  more  salutary  course  will  be  for  your 
Lordships  judicially  to  decide  that,  according  to  the  opinion 
of  Lord  Stowell,  the  marriage  is  valid,  and  all  legislation 
on  the  subject  may  be  unnecessary.  No  one  can  feel  more 
strongly  than  I  do  the  embarrassment  of  coming  to  such  a 
decision  against  the  unanimous  opinion  of  the  English  Judges 
whom  you  have  consiUted ;  but  it  is  my  duty  to  remind  your 
Lordships,  that,  paying  all  due  deference  to  that  opinion,  you 
are  not  bound  by  it.  By  the  constitution  of  the  country, 
judgment  is  to  be  given  on  this  writ  of  error  by  your  Lord- 
ships ;  you  consult  the  Judges  only  to  assist  you  in  coming 
to  a  right  judgment,  and  you  are  to  be  governed  by  their 
opinion  only  in  as  far  as  you  are  persuaded  by  the  reasons  on 
which  it  is  founded.  Your  Lordships  have  repeatedly  re- 
versed unanimous  decisions  of  the  fifteen  Judges  of  Scotland, 
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on  points  of  'Scottish  law ;  and  I  myself  have  several  times 
heard  Lord  Eldon  quote  with  approbation  a  sayings  that  a 
decision  of  the  majority,  where  there  was  a  difference  of 
opinion  on  the  Bench,  with  the  reasons  of  all  the  Judges  on 
both  sides  of  the  question,  was  more  to  be  regarded  than  the 

unanimous  decision  of  the  whole,  pronounced  by  a  single 
*  802   Judge,  —  which  raised  in  his  mind  a  suspicion  *  that 

some  might  have  compromised  their  opinion,  who  might 
have  doubted,  and  who,  had  they^  reduced  their  thoughts  into 
writing,  not  only  might  have  confirmed  themselves  in  the 
views  originally  taken  by  them,  but  might  have  brought  over 
the  majority.  The  unanimous  opinion  of  the  English  Judges 
on  questions  of  English  law  has  likewise  several  times  been 
overruled  by  this  House.  If  I  am  to  be  governed  by  the 
authority  of  great  names,  I  must  say,  with  all  respect  for  the 
distinguished  magistrates  now  adorning  the  Bench,  I  cannot 
place  them  higher  than  their  predecess6rs.  Lord  Holt,  Mr. 
Justice  Gould,  Mr.  Justice  Powis,  Mr.  Justice  Powell,  Lord 
Kenton,  Lord  Ellenbobough,  Lord  Chief  Justice  Gibbs,  Lord 
Wynfobd,  Lord  Tenterden,  and  Lord  Stowell. 

It  is  a  great  consolation  to  me  to  find  that  the  name  of  my 
noble  and  learned  friend,  the  present  Chief  Justice  of  Eng- 
land, is  to  be  added  to  this  illustrious  list. 

Lord  Brougham  stated  that  Lord  Denman  concurred  with 
Lord  Campbell  and  himself  on  this  subject ;  but  hoped  that 
the  noble  and  learned  Lord,  who  was  then  on  circuit,  would 
be  able  to  attend  to  give  his  reasons  in  person. 

Lord  Campbell.  —  Your  Lordships  should  likewise  bear  in 
mind,  that  two  of  the  common-law  Judges,  Mr.  Justice  Colt- 
man  and  Mr.  Justice  Wightman,  have  not  expressed  any 
opinion  upon  the  question ;  and  that  the  two  Judges  of  the 
Ecclesiastical  Courts,  who  are  Privy  Councillors,  and  might 
have  been  summoned  by  your  Lordships  (who  'would  have 
been  peculiarly  well  qualified  to  assist  you  on  such  a  ques- 
tion), might  have  adhered  to  the  doctrine  upon  marriage, 
which  has  uniformly  prevailed  in  Doctors'  Commons  from 
the  most  remote  times  to  the  present  hour. 
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*  Supposing  the  first  marriage  to  be  valid,  that  the  *  803 
prisoner  was  "  married "  within  the  meaning  of  10 
Geo.  4,  c.  84,  and  so  guilty  of  bigamy  by  marrying  again,  I 
cannot  doubt  for  one  moment ;  and  my  opinion  would  have 
been  the  same  if  the  second  marriage  had  been  exactly  in  the 
same  form  as  the  first,  instead  of  being  in  a  church  according 
to  the  rites  and  ceremonies  of  the  Church  of  England.  How 
can  this  be  considered  a  mere  executory  contract  not  in- 
tended to  operate  as  marriage  till  publicly  solemnized,  when 
the  parties  were  actually  married  by  a  minister  of  religion, 
who  they  believed  had  power  to  marry  them,  and  after  re- 
ceiving the  nuptial  benediction  from  him  lived  together  as 
husband  and  .wife  ? 

I  must  therefore  very  humbly  advise  your  Lordships  to 
reverse  the  judgment  of  the  Court  of  Queen's  Bench  in  Ire- 
knd,  and  to  give  judgment  for  the  Crown. 

The  Lord  Chancellor.  —  The  course  I  should  propose  to 
your  Lordships  is,  to  postpone  the  further  consideration  of 
this  case.  With  respect  to  the  proposition  which  has  been 
made  by  my  noble  and  learned  friend  (a)  for  calling  in  the 
assistance  of  the  Judges  of  the  Ecclesiastical  Court,  I  doubt 
very  much  whether  it  would  be  consistent  with  the  forms  of 
this  House.  I  presume  that  the  suggestion  is  founded  upon 
what  is  stated  by  the  Lord  Chief  Justice  in  his  judgment, 
that  as  far  as  related  to  the  ecclesiastical  part  of  the  question, 
the  learned  Judges  had  not  been  able  to  give  that  attention 
to  the  subject  which  they  were  desirous  of  giving,  and  which 
they  would  have  given  under  other  circumstances.  I  am 
afraid  that  the  utmost  that  could  be  done,  would  be 
to  hear  *  civilians  at  the  bar.  I  doubt  whether  we  can  *  804 
take  the  advice  of  civilians.  From  what  the  learned 
Chief  Justice  says,  speaking  of  the  ecclesiastical  law,  (5)  it 
is  quite  obvious  that  the  Judges  feel  that  they  had  not  had 
sufficient  time  to  consider,  with  the  attention  and  care  they 
would  have  desired  to  give,  this  very  important  part  of  the 
subject. 

(a)  Lord  Brougham,  antCj  p.  742. 
(6)  Ante,  pp.  654,  678,  679. 
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Lord  Brougham.  —  I  am  quite  aware  of  the  difficulty  to 
which  my  noble  and  learned  friend  refers.  My  suggestion 
was  grounded  upon  the  ^ncient  practice  of  this  House  having 
the  attendance  of  Privy  Councillors.  It  is  not  as  Judges  of 
the  Ecclesiastical  Court  that  I  proposed  their  assistance  being 
obtained,  but  as  Privy  Councillors,  which  the  learned  Judges 
of  that  Court  always  are ;  but  it  requires  a  further  consideia- 
tion,  and  I  only  throw  it  out  as  a  suggestion. 

Lord  Campbell.  —  IH  Mr.  Macqueen's  book  it  is  stated  (a) 
that  Privy  Councillors  used  to  attend  to  assist  the  House  in 
judicial  matters ;  and  I  apprehend  that  the  Judges  of  the 
Ecclesiastical  Courts,  who  are  Privy  Councillors,  would  have 
been  able  in  this  case  to  render  your  Lordships  valuable  as- 
sistance. But,  however,  this  may  be  made  the  subject  of 
future  consideration.  I  shall  not  oppose  further  argument, 
although  I  am  now  prepared  to  decide  the  first  marriage  to 
be  valid,  and  to  give  judgment  for  the  Crown. 

The  further  consideration  of  the  cause  was  postponed. 

August  11, 1S43. 

Lord  Denman.  —  In  approaching  this  great  subject,  I  wish, 
in  the  first  place,  to  declare  my  entire  concurrence 
*  805  *  with  those  who  think  that  this  Court  of  Error  ought 
to  give  a  judgment  upon  the  question  which  is  brought 
before  them.  Whatever  the  law  is,  I  think  it  ought  to  be 
ascertained  and  declared.  The  consequences  are  of  immense 
importance  to  individuals,  inasmuch  as  the  present  decision 
acquits  the  prisoner  of  bigamy,  by  assuming^  that  she  with 
whom  he  first  contracted  marriage  is  not  his  wife,  but  his 
concubine,  and  all  their  children  illegitimate.  In  prosecutions 
of  this  nature  both  marriages  are  under  discussion ;  and  it  is 
often  not  more  desirable  for  the  first  wife  to  prove  that  she 
holds  that  relation,  and  enjoys  the  rights  which  flow  from  it, 
than  it  is  for  the  second  wife  to  be  released  from  the  tie  into 
which  she  has  been  entrapped.    But  this  judgment  annuls 

(a)  Page  671  et  ieq. 
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the  first  contract,  to  the  disgrace  and  prejudice  of  the  female, 
and  fixes  the  second,  to  the  end  of  life,  upon  one  who  might 
probably  be  happy  to  escape  from  it. 

The  more  general  consequences  of  this  decision  are  im- 
portant to  an  extent  which  cannot  be  calculated.  It  will 
affect  all  marriages  contracted  by  British  subjects  in  foreign 
countries  where  no  municipal  laws  prevail,  on  the  high  seas, 
and  many  in  our  own  colonies,  as  well  as  the  discussion  of 
all  marrii^es  which  may  have  been  contracted  in  this  coun- 
try before  the  Marriage  Act.  Probably  some  of  these  may 
yet  become  the  subject  of  controversy  in  the  Courts  of  Law ; 
and  aU,  in  my  opinion,  ought  to  be  decided  by  the  law  as  it 
now  stands,  -^  not  disposed  of  by  some  sweeping  legislative 
enactment,  varying  the  legal  rights  and  permanent  interests 
of  thousands  who  cannot  be  heard  in  their  own  behalf. 

After  what  has  taken  place  in  this  cause,  the  subject  itself 
must  be  confessed  to  be  full  of  difficulty,  — a  difficulty 
greatly  increased  by  the  respect  and  admiration  *  which  *  806 
we  have  habitually  felt  for  the  learning  and  attain- 
ments of  the  Irish  Judges.  Yet  I  cannot  claim  the  praise  of 
courage  in  scrutinizing  what  they  have  laid  down,  for  to  de- 
cline that  task  would  be  to  abdicate  the  functions  of  a  Court 
of  Error.  The  single  duty  of  such  a  Court  is,  to  enter 
freely  into  the  examination  of  what  it  is  called  to  review,  with 
reference  only  to  the  correctness  of  the  reasoning  and  the 
validity  of  the  judgment,  admitting  no  other  influence  from 
the  authority  of  the  former  tribunal  than  the  necessity  of 
canvassing  all  its  proceedings  with  caution,  deference,  and 
distrust  of  ourselves,  when  we  may  discover  grounds  for  dis- 
sent. This  course  I  have  pursued :  I  carefully  studied  as 
well  the  arguments  in  the  Court  of  Queen's  Bench  in  Dublin, 
as  the  juc^ments  which  were  pronounced  upon  them;  I 
heard  the  able  discussion  at  the  bar  of  this  House,  and  have 
since  attentively  read  the  notes  of  it,  and  I  came  to  my  con- 
clusion with  no  other  hesitation  in  my  own  mind  than  what 
was  produced  by  the  feelings  to  which  I  have  alluded ;  and 
I  am  now  compelled  to  declare  my  conviction  that  the  opinion 
delivered  by  the  majority  of  those  able  Judges  is  not  con- 
formable to  the  law  of  England. 
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The  great  mistake  (if  I  may  so  express  myself  without 
offence)  which  appears  to  me  to  have  been  committed  is,  that 
of  reversing  the  order  of  proof.  The  burden  has  been  sup- 
posed to  lie  upon  those  who  assert  that  a  marriage  may  be 
lawful  without  the  intervention  of  a  priest.  Now,  I  most 
confidently  maintain  that  marriage,  being  a  civU  contract 
flowing  from  the  natural  law,  must  be  taken  as  lawful  till 
some  enactment  which  annuls  it  can  be  produced  and  proved 
by  those  who  deny  its  lawfulness.  This  mistake  (as 
*  807  I  think)  pervades,  in  a  still  more  striking  *  manner, 
the  opinions  of  those  learned  Judges  who  have  been 
consulted  by  your  Lordships.  The  contract  is  lawful  in  its 
nature ;  its  language  is  plain ;  it  is  entered  into  by  parties 
competent  to  contract ;  surely,  then,  it  must  bind  those  par- 
ties to  the  extent  of  the  stipulation,  unless  there  is  some 
enactment  that  it  shall  not  bind  them.  I  can  see  no  differ- 
ence in  this  respect  between  marriage  and  any  other  lawful 
contract.  Surely  it  behoves  those  who  say  there  is  such  an 
enactment  to  point  it  out  distinctly,  and  to  show  where  it 
exists;  and  if  it  does  not  exist  in  specie^  then  to  give  the 
clearest  proof,  by  conclusive  reasoning  on  collateral  circum- 
stances, that  it  has  been  acted  upon  as  a  law.  All  will  admit 
that  marriage  de  facto  may  be  vitiated  by  non-compliance 
with  such  a  law,  and  that  possibly  the  law  may  be  traced  in 
the  history  of  society,  though  nowhere  to  be  foumd  in  words 
and  sentences.  It  may  be  inferred  from  decisions  and  au- 
thorities, and  from  the  text-writers  on  the  subject.  We  only 
require  that  it  should  be  so  inferred  by  the  deduction  of 
clear  reason. 

We  must  next  inquire  what  is  the  proposition  to  be  proved  ? 
Not  merely  (as  I  submit)  that  the  church  has  desired  and  di- 
rected that  such  and  such  solemnities  shall  attend  the  contract 
of  marriage,  but  that  the  want  of  them  is  fatal  to  the  contract 
It  is  not  enough  that  there  should  be  strong  requirements  that 
the  forms  must  be  observed,  strong  censures  upon  the  impro- 
priety and  irregularity  of  mformal  marriages,  but  there  must 
be  declarations  of  their  illegality.  lUegjd  in  one  sense  they 
must  be  admitted  to  be,  if  they  depart  from  the  circum- 
stances which  the  law  prescribes.  But  the  question  is  on 
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the  substance,  not  on  the  details.  These  may  be  wrong,  as 
^  not  entirely  conformable  with  the  law ;  and  yet  the 
law  may  give  full  *  effect  to  the  contract  as  to  the  *  808 
civil  rights  and  statiis  of  the  parties.  Therefore,  I 
look  not  to  exhortations,  denunciations,  reproachful  names 
cast  on  certain  marriages  and  married  persons  by  men  of  the 
church,  but  I  look  for  some  authority  promulgating  the  con- 
sequences that  are  said  to  attach  to  a  marriage  not  solemnized 
'  as  the  church  prescribes.  I  cannot  affirm  that  it  is  in  point 
of  fact  void,  till  I  clearly  discern  the  law  which  avoids  it. 

The  first  document  referred  to  is  as  early  as  the  second 
century,  the  letter  of  Pope  Evaristus  to  the  bishops  of  Africa, 
as  showing  what  was  the  law  of  the  church  upon  that  sub- 
ject. He  denounces,  he  exhorts,  he  condemns.  He  says  all 
these  marriages  are  stupra^  adulteria^  contubemia.  He  depre- 
cates them  in  the  most  earnest  language,  and  urges  the  faith- 
ful by  every  consideration  to  abstain  from  them ;  but,  with 
all  his  vehement  desire  to  dissuade  from  secret  marriages,  he 
never  once  employs  that  argument  which,  if  just,  wQuld  have 
supplied  the  most  powerful  motive  against  contracting  them. 
He  neither  affects  to  annul  them  by  his  own  authority  nor 
refers  to  the  law  as  doing  so  already.  (He  utters  a  passionate 
remonstrance,  but  never  threatens  the  offending  parties  with 
the  nullity  of  their  clandestine  contract.  Could  he  have 
overlooked  a  nullifying  law,  if  such  had  been  in  force  ? 
But,  my  Lords,  I  go  further  still :  I  say  that  the  very  evil 
condemned  is,  that  marriages  so  contracted  were  binding; 
however  irregular  and  sinful  in  their  manner,  they,  being 
once  made,  were  lawful. 

A  constitution  of  Archbishop  Lanfranc,  in  the  year  1076, 
has  been  quoted  in  the  course  of  the  argument,  for  the  same 
purpose  as  this  letter  of  Pope  Evaristus.  It  was  littie 
touched  upon  in  the  Court  of  Queen's  Bench  in  Ire- 
land ;  but  Mr.  Pemberton  •  brought  forward  a  trans-  *  809 
lation,  which  I  think  rather  a  free  one,  approaching 
nearer  to  the  consequence  of  nullity  than  the  original  words ; 
which  might,  possibly,  be  properly  construed  to  pronounce 
such  a  marriage  sinful,  but  not  declare  it  void.  But  sup- 
posing Lanfranc  to  have  issued  a  constitution  in  the  eleventh 
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century  for  annulling  all  marriages  not  contracted  in  the 
presence  of  a  priest,  did  that  become,  and  did  it  continue, 
the  law  of  England,  in  the  face  of  those  decretals  of  Pope 
Gregory  mentioned  yesterday  in  the  argument  of  my  noble 
and  learned  friend  ?  Could  it  be  the  law  in  force  at  the  time 
when  the  Synod  of  Exeter,  in  1270,  condenmed  a  secret  first 
marriage,  because  persons  ignorant  of  it  may  be  entrapped 
into  a  second  marriage,  which  would  be  void  by  reason  of 
the  first  ?  The  first  marriage  is  there  stated  to  be  objection- 
able only  because  it  was  clandestine,  and  so  might  lead  to 
impose  the  consequences  of  concubinage  and  illegitimacy 
upon  the  wife  and  offispring  of  a  second  marrii^e. 

Again,  in  the  fifteenth  century  Archbishop  Bourchier  in- 
veighs against  the  same  evil.  He  requires  solemnity  and 
publicity  in  marriages,  to  save  innocent  and  unsuspecting 
persons  from  contracting  them  with  those  already  made  man 
and  wife  by  a  clandestine  union.  The  purport  is,  let  certain 
forms  attend  the  marriage,  and  ensure  the  registration  of  it, 
so  that  its  existence  may  be  notorious  to  all.  Applying  his 
enactment  to  the  facts  of  the  present  case,  he  would  condemn 
the  prisoner  for  not  marrying  his  first  wife  in  the  face  of  the 
church,  because  he  was  thereby  enabled  to  induce  the  second 
wife  to  yield  to  his  embraces ;  but  still  more  for  solemnizing 
the  second  marriage,  which,  in  spite  of  its  solemnity,  he  con- 
sidered void,  because  it  came  too  late  after  a  marriage, 
*  810  *  which,  however  irregular,  created  the  conjugal  rela- 
tion between  the  parties.  If  Lanfranc's  constitution 
had  been  the  law,  it  is  impossible  that  either  of  those  decrees 
should  have  appeared  in  the  thirteenth  and  the  fifteenth  cen- 
turies. They  demonstrate  to  my  mind,  that  in  point  of  fact 
the  church  held  the  marriage  good  which  was  complete  as  a 
marriage  contract,  though  not  celebrated  by  a  priest. 

If  the  law  of  the  church  was  thus  deficient,  the  municipal 
laws  referred  to  as  the  laws  of  King  Edmund  are  equally  so. 
They  also  prescribe  what  shall  be  done,  though  most  imper- 
fectly ;  they  require  the  presence  at  the  ceremony  of  a  mass- 
priest  ;  a  description  not  very  intelligible,  but  explained  as 
meaning  a  priest  in  holy  orders,  prenbyterum  sacris  ordinibus 
canstitutum.  This  priest  is  not  required  to  take  any  part  in 
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the  proceedings.  This  is  quite  consistent  with  the  supposi- 
tion that  the  want  of  notoriety  was  the  evil  to  be  remedied, 
and  that  the  remedy  would  be  found  in  the  presence  of  the 
most  respectable  neighbour  to  attest  it,  and  of  one  belonging 
to  the  only  lettered  class  by  whom  it  might  be  recorded,  but 
hard  to  reconcile  with  the  notion  that  a  religious  rite  was 
essential  to  the  validity  of  the  contract. 

If  such  was  the  case  by  the  prevaUmg  law  of  the  land  at 
any  period,  how  has  it  been  changed  ?  That  it  has  not  oper- 
ation now,  is  admitted  on  all  hands ;  for  though  the  language 
of  pleading  requires  presbi/terum  saoris  ordinilms  constitutum^ 
the  competency  of  a  deacon  to  perform  the  ceremony  is  now 
universally  acknowledged ;  yet  a  deacon  is  no  more  a  priest 
than  is  the  teacher  of  any  dissenting  congregation.  ^The 
Bame  remark  appUes  to  marriages  celebrated  by  some  impos- 
tor  officiating  as  a  clergj^man  without  any  right  to  that 
character ;  these  have  been  frequently  declared  *  valid  *  811 
and  binding.  There  is  no  midL  cli  between  priest 
and  no  priest ;  every  one  must  be  the  one  or  the  other.  We 
are  therefore  fully  warranted  in  maintaining  that  if  at  any 
time  the  law  required  the  presence  of  a  priest,  "that  law  in 
early  times  was  abrogated  or  became  obsolete :  but  it  seems 
to  me  more  rational  to  infer  that  the  presence  of  the  priest, 
however  desirable  for  many  obvious  advantages,  was  never 
made  necessary. 

If  it  should  be  said  that  a  deacon  is  respected  as  a  minister 
of  religion,  and  that  his  intromission  may  supply  the  absence 
of  a  priest,  because  the  conscience  of  the  parties  would  be 
affected  in  the  same  manner ;  I  answer,  that  the  Presbyterian 
minister  in  Ireland  might  for  the  same  reason  be  substituted ; 
and,  indeed,  that  the  conscience  of  a  Christian  would  tell  him 
that  he  is  equally  bound  by  such  a  promise,  whether  it  be  or 
be  not  environed  by  a  religious  ceremony. 

If  previously  to  these  constitutions  and  decrees  marriage  had 
been  a  thing  prohibited  by  law,  and  requiring  to  be  licensed 
by  a  legal  sanction,  or  if  it  had  been  a  newly-discovered 
species  of  contract,  which  the  ruling  powers  thought  likely 
to  be  beneficial,  and  therefore  determined  upon  introducing, 
there  might  be  strong  reason  for  throwing  the  burden  of  proof 
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on  those  who  assert  the  validity  of  the  marriage.  The  creat- 
ures of  positive  law  can  only  exist  in  the  form  in  which  that 
law  created  them ;  but  the  institution  of  marriage  is  older 
than  any  law ;  it  may  be  said  to  exist  by  the  common  law  of 
all  mankind,  subject  to  all  the  varying  forms  which  expediency 
may  dictate,  and  to  any  consequences  that  legislation  may 
attach  to  the  neglect  of  them;  but  subject  to  those  alone. 
Nothing  in  the  Old  Testament  requires  the  presence  of  a 

priest  at  a  marriage ;  nothing  in  the  New. 
*  812        *  In  the  early  times  of  Christianity  we  have  no  trace 

of  proof  that  the  priestly  benediction  or  presence  was 
required :  up  to  the  period  of  the  Council  of  Trent,  marriages 
might  be  contracted  throughout  Christendom  without  the  in- 
tervention of  a  priest.  Then,  if  the  want  of  that  intervention 
has,  by  some  positive  enactment,  the  effect  of  annulling  the 
marriage,  and  if  ^that  legislative  Act  cannot  be  produced,  if 
no  account  can  be  given  of  it«  date,  or  the  occasion  of  its 
passing,  or  the  authority  by  which  it  was  established,  but  I 
am  to  infer  its  existence  from  a  variety  of  circumstances 
collected  from  loose  language  and  equivocal  appearances,  — 
I  must  first  call  attention  to  the  extreme  improbability  that  a 
proceeding  of  such  immense  importance  should  be  left  to  such 
an  uncertain  mode  of  proof,  instead  of  being  promulgated 
with  as  much  distinctness  as  the  ordinance  of  the  Council  of 
Trent,  or  our  own  Clandestine-Marriage  Act  of  1753.  But, 
secondly,  I  must  entreat  your  Lordships  to  consider  how 
many  obvious  reasons  there  are  to  induce  humane  and  con- 
siderate men  to  pause  before  they  would  attach  the  pain  of 
nullity  to  irregularly  contracted  marriages.  The  husband 
would  most  commonly  be  responsible  for  the  irregularity; 
but  it  is  the  husband  who  generally  seeks  to  release  himself 
from  the  matrimonial  obligation.  The  wrong-doer  would  be 
enabled  to  take  advantage  of  his  own  wrong,  and,  for  the 
purpose  of  indulging  in  a  career  of  vicious  propensity,  to  sac- 
rifice the  rights,  the  interests,  and  the  honour  of  those  to 
whom  he  is  bound  by  the  strongest  ties  which  nature  and 
justice  can  impose. 

Besides,  in  the  early  stages  of  society  the  attendance  of 
a  priest  might  in  various  cases  be  impossible,  or  it  might  be 
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refused  from  personal  and  unworthy  motives,  which 
even  the  church  would  strongly  condemn  in  its  *  min-  *  813 
ister.  Can  we  believe  that  the  power  of  marrying 
should  be  left  entirely  to  his  caprice,  or  to  the  accidental 
circumstances  which  might  permit  or  forbid  him  to  visit  the 
district  where  the  parties  dwelt  ?  Is  it  not  much  easier  to 
believe,  and  much  more  respectful  to  the  church  to  believe, 
that  while  it  would  issue  directory  instructions  as  to  the 
course  it  required  the  faithful  to  pursue,  and  might  even  pro- 
nounce its  censures  on  any  who  neglected  them,  it  would  yet 
long  pause  and  deliberate  before  it  assisted  parties  to  take 
advantage  of  the  defect  to  nullify  their  own  marriage  con- 
tract? 

Looking  to  the  most  ancient  authorities  among  the  text- 
writers  on  general  law,  I  find  them  frequently  declaring  that 
the  contract  is  completed  by  the  act  of  the  parties  alone,  —  a 
strong,  direct  proof  that  no  law  of  nullity  was  known  in  their 
time,  and  a  challenge  to  the  makers  of  such  a  law  to  proclaim 
its  passing.  The  opposite  opinion  of  other  writers  is  of  much 
less  weight,  because  their  proposition  did  not  rest  on  opinion, 
but  on  positive  enactment,  that  might  at  once,  if  it  existed, 
be  pointed  out.  The  opinions  of  learned  men  on  our  law  are 
so  nearly  balanced,  that  I  doubt  whether  there  is  any  one  of 
the  passages  that  has  been  quoted  against  the  validity  of  these 
marriages,  which  might  not  with  equal  plausibility  be  so  con- 
strued as  to  arrange  itself  on  the  other  side  of  the  argument. 
Perkins's  learned  work  puts  forward  some  particular  proposi- 
tions, from  which  it  has  been  inferred  that  by  the  old  law  of 
England  marriages  without  the  intervention  of  a  priest  were 
no  marriages.  But  he  states  that  the  law  applicable  to  the 
case  had  in  bis  time  undergone  alteration.  How  came  it 
to  be  altered?  How  unsettled  and  varying  the  law  here 
supposed  I  How  unlike  the  distinctness  and  force 
*  requisite  for  a  severe  penal  enactment  I  That  which  *  814 
was  the  law  in  the  time  of  Queen  Elizabeth  must  have 
been  the  law  in  the  time  of  Henry  3.  We  accept  his  admis- 
sion that  such  was  not  the  law  in  the  latter  reign,  but  we  also 
deny  that  it  was  such  in  the  former.  The  case  in  the  Year 
Books,  upon  which  his  first  opinion  was  founded,  clearly  does 
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not  support  it.  I  took  the  pains  to  translate  that  case  as  the 
argument  proceeded,  and  the  learned  counsel  perceived  that 
Perkins  had  mistaken  its  import.  No  man  now  contends 
for  it. 

Some  cases  are,  however,  cited  to  prove  the  necessity  for  a 
priest's  presence  at  a  marriage.  Foxcroft's  is  the  first.  But 
does  it  make  out  the  proposition  ?  It  proves  that  the  presence 
of  no  less  a  priest  than  the  Bishop  of  London  was  not  sufficient. 
If  the  decision  is  correct,  the  marriage  must  have  been  vitiated 
for  some  other  circumstance,  and  those  that  accompanied  the 
marriage  were  no  doubt  singular.  Another  of  these  decisions 
was  Del  SeitVs  Case^  in  which  no  priest  but  the  parish  priest 
was  held  sufficient  to  solemnize  a  marriage.  These  decisions 
are  evidently  of  no  value,  because  they  prove  too  much.  So 
also  in  modem  times,  when  Scrimshire  v.  Scrimshire  (a)  was 
decided  by  Sir  E.  Simpson  against  a  marriage  celebrated  by  a 
Roman  Catholic  priest,  he  committed  an  error  now  condemned 
by  the  unanimous  voice  of  all  lawyers.  These  are  manifestly 
worthless  decisions,  and  we  shall  vainly  attempt  to  select  from 
them  any  sound  principle. 

Most  of  the  other  cases  appearing  in  our  later  reports  may 
be  employed  by  ingenuity  on  either  side.  Such  is 
♦  815  Bunting  v-  LepingweU.  (6)  I  feel  that  neither  *  party 
can  claim  it  as  conclusive.  It  was  very  carefully  sifted 
yesterday,  with  some  fresh  light  thrown  upon  it  by  a  more 
correct  translation  of  the  Latin  record.  I  do  not  think  it 
necessary  to  comment  more  largely  on  the  facts ;  but  it  sug* 
gests  the  remark,  that  another  fallacy  appears  to  have  insinu* 
ated  itself  into  the  argument,  with  reference  to  the  meaning 
of  those  weighty  words,  "  a  contract  per  verba  de  prce^eniu^^ 
They  seem  to  have  been  taken  to  import  a  present  agreement 
to  many  at  a  future  time,  and  not  an  agreement  presently 
executed,  whereby  the  parties  declared  themselves  man  and 
wife  at  that  very  moment.  If  the  former  meaning  should 
prevail,  we  all  allow  that  it  could  only  found  a  right  to  sue 
for  completion  of  the  contract,  or  for  damages  on  breach  of 
the  promise ;  but  the  latter  is,  beyond  all  dispute,  the  true 

(a)  2  Hagg.  Cons.  R.  395.  (b)  4  Ck>.  Rep.  29;  Moor«  109. 
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meaning  ;  and  thus  the  question  recurs,  Wherefore  is  not  this 
executed  contract  what  it  purports  to  be  ? 

So  much  reliance  has  been  placed  on  one  authority  that  I 
cannot  excuse  myself  from  a  full  consideration  of  it ;  it  is  a 
case  supposed  to  be  stated  as  law  by  Lord  Hale,  and  appears 
in  a  note  to  Coke  upon  Littleton,  (a)  The  case  was  this : 
A.  entered  i^^to  a  contract  of  marriage  with  B. ;  A.  then  actu- 
ally married  in  church  another  person  ;  then  B,  compelled  A. 
to  perform  the  marriage  ceremony  with  B.  by  sentence  of  the 
Court.  A.,  the  husband,  in  the  mean  time  btween  the  sen-  . 
tence  and  the  solemnization,  had  conyeyed  away  his  land  by 
per  fraudem  mediate^  during  the  time  of  the  excommunica- 
tion which  he  had  incurred  by  disobeying  the  sentence.  The 
Court  of  Common  Pleas  had  held,  that  on  the  death  of 
A.,  the  wife  to  whom  *  he  had  first  contracted  himself,  *  816 
and  whom  he  had  been  thereupon  compelled  to  marry 
by  sentence  of  the  Spiritual  Court,  was  entitled  to  her  dower 
out  of  the  lands  which  he  had  alienated  during  that  interval. 
From  the  judgment  of  the  Common  Pleas  an  appeal  was  pre- 
ferred before  some  Court  bearing  the  style  and  tide  ^^  Coram 
Rege  et  OoncUio^^^  and  the  judgment  is  there  said  to*  have  been 
reversed ;  and  by  the  appellate  jurisdiction  the  wife  was  held 
to  be  thus  cheated  out  of  her  dower. 

Now,  first,  on  the  nature  of  the  points  decided,  it  appears 
to  me  that  the  opinion  of  the  inferior  Court  was  soimd  and 
just,  and  that  the  opposite  doctrine  upon  its  own  fetce  con- 
demns itself.  It  is  to  me  perfectly  clear  that  the  marriage 
solemnized  between  A.  «nd  B.  in  the  face  of  the  church  had 
relation  to  the  time  of  the  contract,  and  set  up  that  contract 
as  binding  from  that  time.  It  could  not  otherwise  supersede 
the  later  marriage  performed  in  the  face  of  the  church  and 
with  all  its  forms,  nor  render  illegitimate  the  children  of  such 
later  marriage.  That  this  was  its  operation  is  proved  by  the 
quotation  of  Lord  Chief  Justice  Tihdal,  from  RoUe's  Abridg- 
ment, where  it  is  said  that  a  divorce  by  reason  of  precontract 
bastardizes  the  subsequent  issue.  Then,  by  the  principle  of 
relation,  all  things  stood  in  the  same  position,  as  to  the  rights 

(a)  83  a,  n.  (10). 
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of  the  several  parties  at  the  time  of  the  solemnizatioii,  which 
they  had  occupied  at  the  period  of  the  contract ;  and  what- 
ever rights  the  wife  at  that  time  enjoyed  over  her  husband's 
land,  she  must  have  retained  at  that  of  the  solemnization.  It 
seems  to  follow  as  a  consequence,  or,  rather,  to  be  the  self- 
same proposition,  that  by  alienating  the  land  at  a  subsequent 
period,  the  husband  could  defeat  no  right  of  hers  to 

*  817    dower  ;  and  this  is  the  more  strikingly  true  *  because 

fraud  is  found  as  a  fact  in  the  case.  Another  peculiar- 
ity belongs  to  the  transaction  which  formed  the  subject  of 
that  antiquated  lawsuit :  the  husband  was  actually  excom- 
municated at  the  time  of  alienating  ;  that  is,  he  was  in  a  con- 
dition in  which  a  man  is  disabled  from  performing  any  act 
whatever,  or  entering  into  any  of  the  ordinary  transactions  of 
life ;  yet  this  his  act  was  permitted  to  be  available  for  the 
very  purpose  of  getting  rid  of  an  obligation  clearly  created 
against  him,  in  favour  of  his  wife,  by  a  contract  afterwards 
carried  into  effect  through  the  medium  of  that  very  sentence 
of  excommunication. 

Observations  alone  upon  a  case  we  may  think  insufficient 
to  destroy  its  authority,  if  emanating  from  a  jurisdiction 
known  to  the  law  and  constitution  of  the  country ;  but  from 
what  Court  does  this  extraordinary  judgment  come  ?  *^  Coram 
Rege  et  Concilio  '^  has  been  said  to  describe  a  Court  of  very 
high  authority,  composed  of  some  of  the  eminent  officers  of 
state  and  Judges ;  but  on  looking  at  Lord  Hale*s  Treatise 
on  the  Jurisdiction  of  this  House,  I  find  that  such  Court  is 
not  the  only  one  indicated  by  the  title  just  mentioned.  There 
are  many.  One  of  them  should  seem  to  be  this  very  House  of 
Parliament,  which  is  now  in  deliberation  on  the  law  there  laid 
down ;  if,  indeed,  this  House  had  in  the  time  of  Edward  1 
a  separate  existence.  *^  Sometimes,*'  says  Lord  Hale, 
^'  we  shall  find,  and  that  very  often,  that  tiie  style  ^  Coram 
Nobis  et  Concilio,'  generally,  in  Parliament  time,  is  intended 
of  the  Lords'  House,  as  appears  by  the  precedents  thereof  in 
the  writs  of  the  King  or  petitions  of  error  in  both  Houses." 

Now,  I  must  inquire  what  knowledge  we  possess  of  the 
judicial  proceedings  of  the  Lords'  House,  or  of  the 

*  818   Parliament,  in  the  reign  of  Edward  1  ?    *  Are  we 
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sufficiently  aware  of  the  principle  on  which  they  acted; 
whether  they  held  themselves  bound  by  law,  or  thought  it 
right  to  i^sort  to  some  notions  of  equity,  or,  finally,  assumed 
the  freedom  of  disposing  pro  re  natd^  according  to  the  cir- 
cumstances of  fjEkmilies,  of  the  interest  of  their  several  mem- 
bers ?  Whether  they  professed  to  apply  the  law,  or  to  do 
equity,  or  to  confer  favours,  we  may  believe  that  individual 
canvassing  or  powerful  influence  might  not  be  altogether 
excluded  from  their  minds ;  and  this  may  account  for  the  fact 
which  is  stated  to  me,  that,  except  this  single  and  most  ques- 
tionable decision,  not  a  judgment  or  a  dictum  of  that  Court, 
whatever  it  may  have  been,  is  reported  in  any  one  of  our 
books.  That  case  is,  however,  supposed  to  derive  great 
authority  from  the  adoption  of  Lord  Hale.  Now,  what  is 
the  adoption  of  Lord  Hale  ?  We  are  informed,  in  the  pref- 
ace to  the  thirteenth  edition  of  Coke  upon  Littleton,  which 
was  commenced  by  Mr.  Hargrave,  and  brought  to  its  con- 
clusion by  Mr.  Butler,  that  the  notes  there  appearing  ^^  were 
transcribed  from  a  copy  of  Lord  Hale's  manuscript  notes  in 
the  margin  of  Coke  upon  Littleton,  presented  by  Lord  Hale  " 
to  a  gentleman  named.  The  utmost  effect,  then,  that  can 
be  given  to  the  note  in  question  is,  that  it  may  have  been 
copied  out  by  Lord  Hale  from  some  old  work  not  now  in 
existence,  and  the  result  of  it  summed  up  by  him  in  few 
words.  How  does  that  import  any  approbation  by  Lord  Hale 
of  the  doctrine  ?  How  do  I  know  but  that  he  set  it  down 
for  the  sake  of  contraverting  and  refuting  it?  That  is  a  much 
more  probable  reason  for  his  copying  it  out,  when  we  recol- 
lect his  known  opinions  upon  the  general  subject,  and  his  little 
disposition  to  approve  of  the  triumph  of  fraud  on  any 
occasion.  No  man  who  ever  lived  was  less  *  likely  to  *  819 
have  gone  out  of  his  way  to  maintain  a  doctrine  so 
full  of  doubt,  both  in  law  and  morals,  in  a  judgment  sub- 
verting that  of  the  Court  of  Law  in  which  he  himself  for  a 
time  administered  justice.  Even  if  Lord  Qale,  meditating 
in  his  study  on  ancient  and  abstruse  dogmas,  had  at  the  time 
when  he  copied  the  case  an  impression  that  it  was  rightly 
decided,  we  ought  not  to  be  blinded  by  our  deference  to 
so  great  a  name,  and  yield  up  our  own  reason  to  every  sug- 
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gestion  of  another's  mind.  This  is  a  duty  of  the  first  impor* 
tance  which  we  owe  to  our  own  position.  We  have  lately 
heard  much  of  the  distinction  between  the  obiter  dicta  that 
may  fall  from  a  Judge  in  the  course  of  a  judicial  argiunent, 
and  the  principles  on  which  he  himself  rests  the  conclusion  at 
which  he  arrives.  But  what  is  merely  written  by  a  Judge  in 
his  closet  is  not  even  an  obiter  dictum.  If  for  any  one  of  the 
great  judicial  characters  of  England  this  authority  could  be 
claimed,  Lord  Hale  would  assuredly  be  that  man  ;  but  I  am 
most  confident  that  he  would  have  repudiated  the  claim  for 
himself.  One  of  his  warmest  admirers,  himself  an  eminent 
Judge  and  a  most  useful  writer  on  the  law,  Sir  Michael 
Foster,  actually  published,  among  his  famous  Discourses, 
"  Observations  on  some  Passages  in  the  Writings  of  Lord 
Hale,"  tending  to  expose  mistakes  in  those  passages.  He 
accounts  for  those  mistakes  in  his  preface  to  his  work  on 
Crown  Law,  (a)  by  the  imperfect  state  in  which  the  manu- 
script was  left.  He  observes,  '^The  author's  last  thoughts 
were  suppressed  ;  and  one  may  venture  to  say  for  him,  now 
he  cannot  speak  for  himself,  that  the  Summary,  a  collection 
of  extracts  hastily  put  together  at  dififerent  times  and  in  the 

hurry  of  a  public  employ,  —  mere  hints  for  private 
*  820   use,  though  thrown  *  into  some  method,  and  for  the 

most  part  placed  under  proper  heads  (as  his  collections 
upon  every  subject  generally  were),  —  was  never  intended  for 
the  press,  nor  fitted  for  it ;  and  that  the  history  itself  was 
not  intended  by  him  for  public  view  in  the  dress  in  which  it 
now  appeareth."  But  this  manuscript  mazginal  note  is  open 
to  all  the  objections  here  enumerated,  and  more ;  it  is  not 
made  part  of  any  treatise,  nor  thrown  under  any  general  head, 
nor  accompanied  with  any  one  indication  that  it  agreed  with 
his  own  opinion  at  any  period  of  his  life.  Let  me  illustrate 
this  remark :  it  frequently  happens  that  the  different  mem- 
bers of  the  same  Court  derive  different  impressions  from  the 
argument  of  counsel ;  they  meet  to  consult,  and  the  most  con- 
venient method,  perhaps,  of  testing  their  opinions  is  for  each 
to  write  his  own,  and  afterwards  compare  them  all.    The 

(a)  Page 
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most  ordinary  result  is,  that  one  view  is  adopted  by  all,  and 
announced  as  the  unanimous  opinion  of  the  Court ;  and  the 
other,  on  mature  reflection,  is  deliberately  rejected  as  un- 
tenable. Let  me  now  suppose  that  the  opinions  of  the 
majority  were  not  recorded  in  our  reports,  and  that  the 
rejected  one,  written  by  a  Judge,  finds  its  way  from  his  port- 
folio to  future  ages ;  that  rejected  opinion  would  have  far 
more  appearance  of  judicial  authority  than  this  manuscript 
sentence  of  Lord  Hale. 

This  yery  long  discussion  of  the  manuscript  note  will,  I 
trust,  be  forgiven  for  the  importance  which  has  been  assigned 
to  it.  I  have  endeavoured  to  show  that  it  is  wrong  in  prin- 
ciple, deficient  in  authority,  unwarrantably  asserted  as  a 
judicial  opinion,  even  if  shown  to  represent  that  of  Lord 
Hale  ;  but  wholly  denuded  of  proof  that  it  ever  was  that 
great  man's  opinion ;  the  contrary  being  far  more  probable. 
Yet  that  rotten  case  is  the  comer-stone  of  the  argu- 
ment *  which  has  been  up  to  this  time  successful  in  *  821 
the  cause  now  abiding  your  Lordships'  determination. 

I  pass  on  to  the  modern  authorities.  Their  uniform  current 
does  not  indeed  commence  in  very  modern  times ;  the  doc- 
trine for  which  I  contend  having  been  broached  by  Nov,  when 
he  was  Attorney-General,  and  being  stated  as  the  law  by  a 
commission  appointed  by  the  Long  Parliament  in  1644,  com- 
prising lawyers  of  very  great  authority.  These  eminent  men 
do  not  appear  as  inventors  of  a  doctrine  so  often  taught  before, 
but  as  the  reporters  of  it  from  the  civil  law.  They  must  have 
received  it  from  their  predecessors,  as  they  handed  it  down  to 
still  more  eminent  members  of  our  profession.  Lord  Hale, 
according  to  my  view,  adopted  it  at  Nisi  Prius,  and  so  earned 
the  vituperation  of  Roger  North.  His  deliberate  opinion  we 
have  in  his  life  recorded  by  Burnet,  and  his  general  views 
went  along  with  it.  It  is  proved,  to  my  entire  conviction,  to 
have  been  the  opinion  of  Lord  Holt,  the  opinion  of  Chief 
Baron  Comtn,  the  opinion  of  Lord  Habdwicke,  of  Mr.  Justice 
Blackstone,  of  Lord  Mansfield,  of  Lord  Kenton,  of  Sir 
ViCART  GiBBS,  of  Lord  Ellenbobouqh,  of  Lord  Tenterden, 
and  of  Lord  Wtnford.  Now  I  believe  I  have  mentioned 
eleven  names  of  the  very  highest  rank  in  reputation,  all  of 
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whom  appear  to  me  to  have  taken  it  for  granted,  without  one 
dissentient  voice,  without  one  single  doubt,  that  a  solemn  con- 
tract of  marriage  executed  per  verba  de  prcesenti  does  in  fact 
constitute  a  marriage.  This  is  proved  to  have  been  Lord 
Hardwicke's  opinion  by  the  Marriage  Act  itself;  and  the 
same  proof  applies  to  Lord  Mansfield,  who  is  supposed,  nev- 
ertheless, to  have  held  the  contrary  doctrine,  from  his  speech 

in  recommending  that  Act  to  the  House  of  Commons. 
*  822    Supposing  that  speech  correctly  reported,  *  we  should 

not  forget  that  he  was  then  endeavouring  to  conciliate 
a  very  strong  and  much  exasperated  enemy,  and  wished  to 
smooth  the  way  as  much  as  possible  to  the  conclusion.  But 
after  he  had  been  above  a  quarter  of  a  century  upon  the 
Bench,  we  have  the  doctrine  laid  down  by  him,  in  the  case  of 
Morton  v.  Fenn^  (a)  in  exact  conformity  with  the  principle  I 
have  sought  to  establish.  Blackstone  avowed  this  opinion  in 
his  inestimable  Commentaries,  immediately  after  the  passing 
of  that  Act.  Is  Lord  Tenterden  to  be  considered  as  rash  and 
violent  ?  One  of  the  most  learned  and  reflecting  of  Judges, 
in  whose  mind,  as  we  all  remember,  caution  was  the  quality, 
perhaps,  which  held  undue  predominance.  Called  upon,  in 
the  course  of  the  trial  of  Beer  v.  Ward,  (6)  to  decide  upon 
the  validity  of  a  marriage  before  the  Marriage  Act,  he  did  not 
shrink  from  directing  the  jury  in  the  same  manner  in  which 
his  illustrious  predecessors  would  undoubtedly  have  directed 
them ;  and  this  was  a  second  trial,  so  that  he  knew  before- 
hand that  the  point  would  arise.  The  issue  was  raised  by 
the  Court  of  Chancery,  and  he  knew  that  his  opinion  would 
be  reviewed  by  Lord  Eldon's  acuteness  and  sagacity.  "  The 
law  of  England,  as  I  understand  it,'*  says  Lord  Tenterden, 
*'  was,  that  per  verba  de  prcBsenti,  followed  by  cohabitation, 
was  ipsum  matrimoniwrnJ*^  The  cohabitation  is  universally 
known  to  make  no  difference  in  this  matter,  yet  I  do  not 
think  the  word  was  introduced  by  inadvertence ;  I  rather 
ascribe  it  to  that  caution  which  led  him  to  reject  no  circum- 
stance that  tended  in  the  smallest  degree  to  countenance 
his  decision  in  each  particular  case.    But  the  general  doc- 

(a)  3  Dong.  211,  Robc.  n.  ed.  (6)  MS. 
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trine  that  a  contract  per  verba  de  prcesenti^  though 
*  without  the  interyention  of  a  priest,  was  a  valid  mar-  *  823 
riage,  he  states  to  have  been  the  old  law  of  England 
as  he  understood  it.  I  apprehend  that  Lord  Tenterden  did 
understand  the  law  of  England,  and  had  as  good  a  right  to 
give  a  confident  opinion  upon  it  as  any  of  the  most  distin* 
gmshed  men  who  have  at  any  time  appeared  in  Westminster 
Hall. 

Your  Lordships  naturally  anticipate  my  reference  to  an 
authority  greater,  if  possible,  than  all  of  these,  though  mainly 
founded  upon  the  deference  justly  felt  to  be  due  to  the  earlier 
among  them.  I  need  but  name  it,  because  no  man  of  educa- 
tion, or  possessing  those  literary  habits  that  indicate  a  gentle- 
man and  a  scholar,  no  one  endowed  with  a  liberal  curiosity 
on  general  matters  of  the  most  interesting  research,  can  be 
ignorant  of  Lord  Stowell's  judgment  in  the  case  of  Dalrym- 
ple  y.  Dalrymple.  (a)  Lord  Stowell  there  goes  through  the 
whole  of  the  authorities,  and  gives  a  judgment  which  never 
can  be  forgotten,  or  read  without  the  highest  admiration; 
but  its  principal  value  consists  in  the  clearness  of  his  argu- 
ment and  the  conclusiveness  of  his  reasoning.  Little  did  I 
expect  that  it  could  ever  be  my  task  to  defend  this  remark- 
able judgment,  now  for  the  first  time  questioned  and  repu- 
diated in  England.  The  leading  objection  to  the  assertion  of 
its  principal  doctrine,  that  it  was  extrajudicial,  I  beg  leave, 
with  my  noble  and  learned  friend,  entirely  to  dispute.  I 
think  it  is  strictly  and  properly  judicial.  It  is  the  reason- 
ing upon  which  he  saw  that  his  judgment  must  be  founded, 
and  upon  which  his  mind  must  have  been  completely  satis- 
fied before  he  reached  his  conclusion.  Did  he  possess  the 
knowledge  and  experience  requisite  for  discerning 
the  *  propositions  which  were  necessary  for  his  argu-  *  824 
ment  ?  He  spoke  on  that  department  of  the  law  with 
which  he  bad  been  for  half  a  century  perfectly  familiar,  which 
he  had  studied  from  his  youth,  and  was  daily  applying  in  his 
manhood  and  old  age. 

But  he  is  boldly  charged  with  the  mistake  of  supposing 

(a)  2  Hagg.  Cons.  Rep.  54. 
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that  the  canon  law  prevailed  in  England,  whereas  we  know 
that  by  the  Statute  of  Merton  the  canon  law  was  rejected. 
Are  we  really  to  believe  that  Lord  Stowell  was  ignorant  of 
the  Statute  of  Merton ;  or  can  we  fail  to  perceive  that  in  de- 
claring the  canon  law  to  have  prevailed  in  England,  he  was 
not  speaking  of  the  whole  body  of  the  canon  law,  but  of  that 
part  which  applies  to  the  subject-matter  of  his  judgment,  the 
law  of  the  marriage  contract  ?  That  a  subsequent  marriage 
was  never  permitted  in  this  country  to  legitimate  children 
previously  bom,  he  well  knew ;  but  that  the  canon  law  was 
the  law  of  England  with  reference  to  the  mode  of  contract- 
ing marriage  (the  question  before  him),  not  only  does  Lord 
Stowell  distinctly  affirm,  but  Lord  Eldon,  in  the  case  of 
Walker  v.  WAdam^  (a)  goes  along  with  him  to  the  full  ex- 
tent. Nor  was  he  taken  by  surprise  or  led  unawares  into  a 
declaration  of  his  opinion,  having  professed  the  same  in  Linda 
V.  Belisario^  (li)  near  twenty  years  before. 

Another  circumstance  was  urged  in  the  Court  at  Dublin,  as 
detracting  from  the  weight  of  Lord  Stowbll's  judgment :  it 
seems  that  he  did  not  know  all  that  is  known  now ;  recent 
discoveries  have  brought  to  light  new  matters  of  law  and  his- 
tory, with  which  it  was  his  misfortune  to  be  unacquainted. 
It  is  even  surmised  that  a  different  opinion  might  have  been 

expected  from  him,  if  the  whole  truth  had  been  before 
*  825    him.   It  *  is  to  be  lamented  that  these  treasures  are  not 

pointed  out  to  our  attention.  I  find  no  new  fact,  but 
that  the  old  Saxon  laws  have  been  lately  printed  by  order  of 
the  Record  Commissioners.  But  the  substance  of  all  that  is 
now  put  forward,  —  the  letters  of  popes,  decretals,  constitu- 
tions, Saxon  concilia,  —  all  these  are  things  with  which  Lord 
Stowell  was  conversant  from  his  academic  days.  Whatever 
materials  they  supplied  for  a  contrary  decision  were  assuredly 
then  urged  with  zeal  and  ability  by  the  learned  civilians  at 
Doctors'  Commons,  and  by  the  advocates  who  conducted  Miss 
Manners's  appeal  before  the  Court  of  Delegates.  I  well  re- 
member the  sensation  excited  by  that  remarkable  composi- 
tion, the  admiration  that  it  excited,  and  the  value  that  was 

(a)  1  Dow,  148.  (6)  1  Hagg.  Cons.  Rep.  210. 
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attached  to  it.  Lord  Chief  Justice  Gibbs  and  the  whole  Court 
of  Common  Pleas  had  a  speedy  opportunity  of  declaring  their 
adhesion ;  so  has  every  Judge  of  every  Court,  when  the  point 
has  come  under  discussion.  Considering  the  circumspection, 
the  sagacity,  the  practical  wisdom  of  that  great  master  of  the 
law  of  marriage,  his  love  of  order  and  discipline,  his  habitual 
desire  to  uphold  the  controlling  power  of  the  church ;  consid- 
ering, too,  the  decisions  of  common-law  authority  by  which  it 
was  both  preceded  and  followed,  I  feel  that  that  doctrine 
cannot  be  rejected  without  undermining  the  whole  fabric  of 
judicial  authority. 

I  turn  to  another  document  which  commands  my  highest 
respect,  —  the  opinion  laid  before  your  Lordships  by  the 
Judges  whom  you  consulted.  To  the  well-considered  opin- 
ion of  these  excellent  persons  I  am  so  much  in  the  habit  of 
deferring,  I  feel  for  them  such  true  regard  and  attachment, 
that  I  cannot  differ  from  them  without  pain.  The  language 
of  apology  would  be  misplaced ;  it  is  superseded  by 
the  just  *  sense  of  a  higher  duty.  I  feel  the  sentiment  *  826 
so  eloquently  expressed  by  Mr.  Burke,  who  said,  on 
an  occasion  not  indeed  very  similar,  but  where  he  perhaps 
was  no  less  tempted  to  surrender  what  he  thought  right  to 
his  deference  for  other  persons,  —  after  descanting  at  Bristol 
on  what  a  representative  ought  to  do  for  his  constituents, 
he  proceeds :  '*  But  his  unbiassed  opinion,  his  matured  judg- 
ment, his  enlightened  conscience,  he  cannot  sacrifice  to  you, 
or  to  any  man,  or  any  set  of  men  ;  these  he  does  not  derive 
from  your  pleasure,  no,  nor  even  from  the  law  and  the  con- 
stitution; these  are  a  trust  from  Providence,  and  for  the 
abuse  of  these  he  is  deeply  responsible."  With  a  sense  of 
that  weighty  responsibility,  I  am  bound  not  implicitly  to 
abide  by  the  conclusion,  but  to  examine  the  premises  upon 
which  it  rests.  I  have  done  so  with  care,  and  I  find  no  rea- 
son to  alter  the  opinion  I  had  formed.  If  I  have  been  at  all 
successful  in  what  I  have  had  the  honoui^  of  submitting  to 
your  Lordships,  some  of  the  arguments  there  employed  have 
already  received  some  answer. 

These  narrow  limits  of  time  preclude  my  touching  particu- 
larly on  each  matter  brought  to  bear  on  the  question,  in  the 
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opinion  delivered  by  my  Lord  Chief  Justice ;  and  a  whole 
Ufa  would  be  inadequate  to  a  full  discussion  of  all  the  points 
stirred  in  it.  My  noble  and  learned  Mends  have  dealt  with 
some  of  these  particulars.  I  may  venture  to  say  that  I  have 
not  conclusively  formed  my  opinion  without  weighing  them 
aU. 

I  think  the  exercise  of  jurisdiction  by  the  Spiritual  Court 
in  these  matters  is  fully  explained  by  the  single  fact,  that 
mankind  in  general  have  wished  to  sanction  the  most  im* 
portant  of  all  their  temporal  concerns  by  religious 
*827  solemnities.  The  same  feeling  even  now  *  prompts 
the  new-married  couple  in  Scotland  to  request  their 
minister's  presence  and  benediction,  and  in  this  country  calls 
in  the  clergyman  to  read  the  service  of  the  church  over  a 
contract  expressly  made  perfect  by  the  law  without  his  at- 
tendance. 

Some  religious  ceremony  was  for  these  reasons  found  almost 
uniformly  to  accompany  the  contract ;  but  where  it  was  not 
so  accompanied,  it  was  still  confessedly  binding,  for  it  was 
often  made  the  foundation  of  a  proceeding  in  the  Court 
Christian,  to  have  it  publicly  solemnized  in  the  face  of  the 
church.  On  this  and  on  other  occasions,  the  spiritual  author- 
ities may  have  refused  to  assist  the  parties  without  the  per- 
formance of  a  marriage  regular  in  the  minutest  point  of  ritual 
observance ;  yet  there  is  nothing  to  show  that  the  legal  power 
either  of  church  or  state  aimulled  a  marriage  contract  for  the 
want  of  them. 

It  does  not  appear  that  much  reasonable  argument  can  be 
drawn  from  the  language  applied,  either  in  reports  of  cases 
or  in  treatises,  to  particular  stages  of  the  marriage  contract. 
Contract,  espousals,  marriage,  matrimony,  are  words  care- 
lessly employed  in  ancient  times.  I  do  not  find  a  single 
passage  in  the  writings  of  Lord  Coke  or  any  of  our  old  Eng- 
lish text-writers  which  points  to  nullity  as  arising  from  the 
absence  of  a  priest.  The  supposed  clashing  of  two  marriages, 
as  an  argument  ab  ineonvenienti^  seems  to  me  to  assume,  in 
every  instance,  the  point  to  be  proved.  The  various  supposi- 
tions made  are,  in  my  opinion,  neither  more  nor  less  than  a 
reiterated  petitio  prineipiu 
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The  mention  of  a  priest,  a  ring,  h  ceremony,  in  some  of 
the  cases,  proves  no  more  to  me  than  the  desire  of  the  parties 
there  interested  in  upholding  the  marriage  to  throw  away  no 
circumstance  which  any  one  might  think  conducive  to 
establish  it ;  but  all  and  *  each  of  those  circumstances  *  828 
might  possibly  be  of  importance  to  the  decision,  as 
evidence  of  the  intention  of  the  parties.  Of  this  disposition 
we  see  constant  examples,  and  one  was  just  now  observed 
upon  in  the  conduct  of  so  consummate  and  experienced  a 
minister  of  the  law  as  Lord  Tbnterden. 

In  the  remark  that  no  marriage  has  been  held  good  in  our 
Courts  where  a  priest  has  not  intervened,  I  think  the  whole 
fallacy  of  the  argument  may  be  detected.  It  plainly  shows 
that  the  question  was  not  regarded  in  the  only  manner  which 
I  deem  consistent  with  a  just  view  of  the  case ;  for  I  have 
shown  what  strike  my  mind  as  strong  reasons  for  thinking 
that  there  is  no  presumption  of  the  necessity  of  a  priest  to 
make  a  marriage  good ;  but^the  marriage  is  good,  as  being  in 
itself  a  complete  contract,  unless  the  absence  of  a  priest  is 
clearly  shown  to  invalidate  the  marriage  by  force  of  some  in- 
telligible law.  I  certainly  feel  a  consolation  in  coming  to  this 
opinion,  from  seeing,  in  the  statement  of  Lord  Chief  Justice 
TiNDAL,  that  the  Judges  had  determined  the  cause  in  some 
haste,  and  that  there  was  much  fluctuation  in  the  minds  of 
my  learned  brethren.  I  know  personally  that  other  impres- 
sions had  been  at  first  made  on  some ;  and  confess  the  utmost 
difficulty  in  discovering  by  what  logic  their  doubts  were  re- 
moved. In  furtherance  of  that  statement  I  may  mention, 
that  when  differences  to  a  certain  degree  had  existed,  the 
learned  Judges  appointed  a  meeting  to  consider  and  decide 
upon  them ;  and  that  meeting  certainly  had  a  very  short 
duration.  How  any  conversion  was  effected  might  have  been 
made  apparent  to  your  Lordships  if  each  Judge  had  sepa- 
rately laid  his  own  views  before  you,  or  even  if  you  had  been 
informed  of  those  reasons,  at  least,  in  which  there  was 
an  unanimous  *  acquiescence.  We,  then,  who  are  un-  *  829 
happily  compelled  to  differ  from  the  majority  of  the 
Judges,  are  relieved  from  the  pain  of  condemning  (as  some 
of  your  Lordships'  predecessors  have  done)  judicial  advice 
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deliberately  resolved  upon  and  uniformly  adhered  to  by  the 
whole  body,  for  reasons  approved  by  all.  But  the  document 
from  which  we  dissent  has  not  undergone  all  the  considera- 
tion that  would  have  been  desirable ;  it  has  been  adopted 
after  much  fluctuation  of  opinion,  and  is  not,  as  far  as  we 
know,  supported  by  a  single  reason  which  all  unite  in  think- 
ing just. 

I  find  it  impossible  to  trouble  your  Lordships  more  at 
length,  though  many  other  topics  might  have  been  urged  in 
favour  of  my  conclusion.  One  is,  indeed,  of  so  much  weight 
in  my  mind  that  I  cannot  pass  it  over  in  silence, — the  clause 
relating  to  Quakers'  marriages,  in  Lord  Hardwicke's  Act  of 
1753.  That  clause,  clearly  contemplating  those  marriages  as 
good,  contracted,  as  they  notoriously  were,  without  a  priest, 
seems  to  me  to  prove  the  undoubted  opinion  of  the  legis- 
lature, acting  under  the  guidance  of  that  great  lawyer  and 
Judge,  that  such  marriages  were  valid  and  binding.  To  this 
argument  I  have  seen  no  answer  attempted. 

Upon  the  whole,  I  am  most  clearly  of  opinion,  that  a  con- 
tract per  verba  de  prcesenti  was,  before  that  Act  passed,  by 
the  English  law  a  good  marriage,  ipsum  matrimonium.  From 
the  ground  which  I  have  taken,  I  cannot  descend  to  any 
thing  like  a  compromise  on  the  principle  that  communis  error 
facit  jus ;  on  the  supposition  that  there  may  be  error  in  the 
judicial  opinion  hitherto  prevailing,  but  that  it  has  been  com- 
mitted by  so  many  persons  of  the  highest  authority,  that  it 

ought  now  to  be  sanctioned  by  a  legislative  declaration. 
*880    I  think  there  is  no  error  in  that  opinion,  *no  proof 

whatever  that  the  church  would  at  any  time  have  hesi- 
tated to  enforce  this  contract,  or  to  consider  it  as  a  marriage 
for  every  purpose.  I  do  not  believe  that  any  bishop,  in 
those  early  times  when  he  was  the  proper  officer  to  certify 
whether  parties  were  married  or  not,  or  whether  the  issue 
were  legitimate  or  not,  would  have  done  his  duty  if  he  had 
refused  to  certify  that  such  a  marriage  was  valid,  and  the 
offspring  legitimate.  It  seems  to  me,  that  if  there  has  been 
such  a  communis  error ^  it  is  not  the  opinion  of  the  great  law- 
yers and  Judges  who  have  been  named,  but  the  vulgar  notion 
current  in  the  world  confounding  solemnization  by  a  priest 
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with  the  marriage  contract,  to  which  it  gave  at  once  authen- 
ticity and  respectability.  The  prevalence  of  that  notion  is 
explained  by  the  practice,  and  has  laid  hold  of  the  public 
mind  from  that  propensity  to  take  for  granted,  which  we 
have  so  often  seen  leading  to  wrong  conclusions.  In  spite  of 
it,  however,  the  judicial  mind  of  England  has  now  for  ages 
held  with  equal  tenacity  the  opposite  faith,  not  reported  in 
cases  (for  the  prudent  usages  of  men  rendered  them  almost 
impossible),  but  from  an  enlightened  consideration  of  the 
nature  of  the  contract. 

A  single  word  more  is  necessary  with  reference  to  the  pro- 
ceeding which  has  brought  this  case  before  your  Lordships. 
It  arises  in  a  trial  for  bigamy ;  and  we  are  to  consider  whether 
the  first  marriage  was  good,  so  as  to  expose  him  who  con- 
tracted it,  and  afterwards  contracted  a  second,  to  the  punish- 
ment assigned  by  the  law  to  that  crime.  A  doubt  was  thrown 
out  from  high  authority,  whether  the  offending  party  was  him- 
self aware  that  his  marriage  was  good  in  law,  and  whether  it 
might  not  be  good  for  other  purposes,  yet  not  for  the 
purpose  of  making  *  him  a  criminal  by  contracting  an-  *  831 
other.  I  am  of  opinion  that  such  considerations  ought 
to  find  no  place  in  this  or  any  Court  of  Law.  If  the  first 
marriage  be  good  for  any  purpose,  it  is  good  for  the  purpose 
of  rendering  him,  who  commits  the  vicious  and  cruel  act  of 
deserting  one  wife  and  deceiving  another  woman  by  the  pre- 
tence of  a  marriage,  a  criminal  in  the  eye  of  the  law.  The 
offender  takes  his  chance  whether  his  first  contract  will  be 
held  a  marriage,  and  whether  his  second  will  be  held  a  crime  ; 
and,  not  more  ignorant  of  the  consequences  than  many  other 
offenders,  he  must  abide  by  them. 

Whenever  this  question  may  call  for  our  decision,  I  shall 
feel  myself  compelled  to  declare  my  opinion  that  the  prisoner 
was  duly  convicted,  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  in  Ireland  is  erroneous. 

The  case  was  again  adjourned  for  further  consideration. 

February  28,  18M. 

The  Lord  Chancellor.  —  This,  my  Lords,  is  a  question  of 
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SO  much  importance,  embracing  such  a  variety  of  considera- 
tions, and  affecting  such  deep  and  extensive  interests,  that  I 
have  thought  it  right,  agreeably  to  the  course  pursued  by  my 
noble  and  learned  friends,  to  state  my  opinion  upon  it  in 
writing ;  and  with  your  permission  I  will  read  it  to  your 
Lordships. 

The  first  and  material  point  for  consideration  in  this  case 
is,  as  to  the  effect  by  the  law  of  England,  previous  to  the 
Marriage  Act,  of  a  contract  or  engagement  of  matrimony  per 
verba  de  prcesenti;  by  which  I  understand  a  contract  of 
present  marriage,  for  that  is  the  sense  in  which  these 
*  882  words  are  used  in  all  the  *  text-writers  and  reports  of 
decisions  upon  the  subject.  '^  Spousals  de  prcesetUi,^^ 
Swinburne  says,  ^^  are  a  mutual  promise  or  contract  of  present 
matrimony ;  as  when  the  man  doth  say  to  the  woman,  ^  I  do 
take  thee  to  my  wife ; '  and  she  then  answereth,  *'  I  do  take 
thee  to  my  husband.' " 

Such  a  contract  entered  into  between  a  man  and  a  woman 
was  indissoluble ;  the  parties  could  not  by  mutual  consent 
release  each  other  fiom  the  obligation.  Either  party  might, 
by  a  suit  in  the  Spiritual  Court,  compel  the  other  to  solem- 
nize the  marriage  in  facie  eceleaice.  It  was  so  much  a  mar* 
riage,  that  if  they  cohabited  together  before  solemnization, 
they  could  not  be  proceeded  against  for  fornication,  but 
merely  for  a  contempt.  If  either  of  them  cohabited  with 
another  person,  the  parties  might  be  proceeded  against  for 
adultery.  The  contract  was  considered  to  be  of  the  essence 
of  matrimony,  and  was  therefore,  and  by  reason  of  its  indis- 
soluble nature,  styled  in  the  ecclesiastical  law  verum  matrimo- 
nium^  and  sometimes  ipsum  matrimonium.  Another  and  most 
important  effect  of  such  a  contract  was,  that  if  either  of  the 
parties  afterwards  married  with  another  person,  solemnizmg 
the  same  in  facie  eccleaioe^  such  marriage  might  be  set  aside, 
even  after  cohabitation  and  the  birth  of  children,  and  the 
parties  compelled  to  solemnize  the  first  marriage  in  facie 
ecclesice.  Such  were  the  effects  of  a  contract  of  marriage  per 
verba  de  prcesenti, 

A  contract  of  marriage  per  verba  de  ftUuro^  that  is,  a  con- 
tract for  future  marriage,  might  be  released,  and  the  Court 
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would  not  compel,  in  opposition  to  the  will  of  either  of  the 
parties,  solemnization  in  facie  eccle$ice^  though  in  this  case  the 
party  refusing  to  perform  the  contract  might  be  punished 
propter  Uxsionein  fidei.  But  in  the  case  of  a  contract  of 
this  nature,  if  it  were  *  followed  by  cohabitation,  it  was  *  833 
then  put  upon  the  same  footing  as  a  contract  per  verba 
de  prcesenti^  and  was  followed  by  the  same  consequences. 

At  present,  however,  I  am  directing  your  Lordships'  atten* 
tion  to  a  contract  of  marriage  per  verba  de  prcesenti^  and  its 
legal  consequences  and  effects.  They  are  such  as  I  have 
already  stated,  and  the  authorities  upon  this  subject  will 
upon  examination  be  found  to  be  uniform  and  consistent. 

I  shall,  in  support  of  this  statement,  refer  in  the  first 
instance  to  Swinburne,  in  his  Treatise  of  Spousals.  The 
writer  lived  in  the  reign  of  Queen  Elizabeth,  and  was  for 
several  years  a  Judge  of  the  Prerogative  Court  at  York. 
This  treatise  is  a  work  of  great  learning,  though  tinctured 
with  the  quaintness  so  common  with  the  writers  of  that 
period.  Lord  Stowell  makes  constant  reference  to  his  au- 
thority. Swinburne  says,  ^*  That  woman  and  that  man  which 
have  contracted  spousals  de  prceeenti  cannot  by  any  agree- 
ment dissolve  those  spousals,  but  are  reputed  for  very  hus- 
band and  wife,  in  respect  of  the  substance  and  indissoluble 
knot  of  matrimony ;  and  therefore,  if  either  of  them  should  in 
fact  proceed  to  solemnize  matrimony  with  any  other  person, 
consummating  the  same  by  carnal  copulation  and  the  procre- 
ation of  children,  this  matrimony  is  to  be  dissolved  as  unlaw- 
ful, the  parties  manying  to  be  punished  as  adulterers,  and  their 
issue  in  danger  of  bastardy.  The  reason  is,  because  here  is 
no  promise  of  any  future  act,  but  a  present  and  perfect  con- 
sent, the  which  alone  maketh  matrimony,  without  either 
public  solemnization  or  carnal  copulation ;  for  neither  is  the 
one  nor  the  other  the  essence  of  matrimony,  but  consent 
only.  The  ecclesiastical  laws  do  usually  give  to  women  be- 
trothed only  or  affianced  the  name  and  title  of  wife ; 
because  in  truth  the  man  and  woman,  *thus  per-  *884 
fectly  assured  by  words  of  present  time,  are  husband 
and  wife  before  God  and  his  church." 

In  another  passage  he  expresses  himself  thus :  ^^  Spousals 
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de  prcesenti^  though  not  consummate,  be  in  tmth  and  suV 
stance  very  matrimony,  and  therefore  perpetually  indissolu- 
ble, except  for  adultery."  Again  he  says,  ^'  The  partita 
haying  contracted  spousals  de  prceienti^  albeit  the  one  party 
should  afterwards  marry  another  person  in  the  face  of  the 
church,  and  consummate  the  same  by  carnal  copulation,  not- 
withstanding, the  first  contract  is  good,  and  shall  previfl 
against  the  second  marriage.'* 

In  a  subsequent  passage  he  points  out  the  mode  of  pro- 
ceeding, ^^  by  the  laws  ecclesiastical  of  this  realm,  where  a 
party  having  contracted  spousals  de  prcesenti^  should  after- 
wards refuse  to  undergo  the  holy  bond  of  matrimony." 

In  the  case  of  Dalrymple  v.  Dalrymple^  (a)  so  often  re- 
ferred to,  and  never  without  just  praise.  Lord  Stowelx^  the 
most  learned  ecclesiastical  lawyer  of  his  age,  expresses  him- 
self in  accordance  with  the  opinions  of  Swinburne,  whose 
work  he  cites,  and  whose  authority  he  sanctions:  *'  The  con- 
sent of  two  parties,  expressed  in  words  of  present  mutual 
acceptance,  constituted  an  actual  and  legal  marriage,  techni- 
cally known  by  the  name  of  sponsalia  per  verba  de  prcesenti ; 
improperly  enough,  because  sponsalia^  in  the  original  and 
classical  meaning  of  the  word,  are  preliminary  ceremonials 
of  marriage.  The  expression,  however,  was  constantly  used, 
in  succeeding  times,  to  signify  clandestine  marriages,  that  is, 
marriages  unattended  by  the  prescribed  ecclesiastical  solem- 
nities, in  opposition,  first,  to  regular  marriages ;  sec- 
*  835  ondly,  to  mere  *  engagements  for  a  future  marriage, 
which  were  termed  sponsalia  per  verba  de  future ;  a 
distinction  of  spansalia  not  at  all  known  to  the  Roman  civil 
law.  Different  rules,  relative  to  their  respective  effects  in 
point  of  legal  consequence,  applied  to  these  three  cases  of 
regular  marriages,  of  irregular  marriages,  and  of  mere  prom- 
ises or  engagements.  In  the  regular  marriage  every  thing 
was  presumed  to  be  complete  and  consummated,  both  in  sub- 
stance and  in  ceremony ;  in  the  irregular  marriage  every 
thing  was  presumed  to  be  complete  in  substance,  but  not  in 
ceremony,  and  the  ceremony  was  enjoined  to  be  undergone 

(a)  2  Hagg.  Cons.  Bep.  54. 
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as  matter  of  order ;  in  the  promise,  or  sponsdlia  de  futuro^ 
nothing  was  presumed  to  be  complete  or  consummate  either 
in  substance  or  ceremony.  Mutual  consent  would  relieve 
the  parties  from  their  engagement,  and  one  party,  without 
the  consent  of  the  other,  might  contract  a  valid  marriage, 
regular  or  irregular,  with  another  person."  In  a  subsequent 
passage  he  states  that  ^Hhis  countiy  disclaimed,  amongst 
other  opinions  of  the  Romish  church,  the  doctrine  of  a  sac- 
rament in  marriage,  though  still  retaining  the  idea  of  its 
being  of  divine  institution  in  its  general  origin,  and  as  well 
on  that  account  as  of  the  religious  forms  that  were  prescribed 
for  its  regular  celebration,  an  holy  estate,  holy  matrimony ; 
but  it  likewise  retained  those  rules  of  the  canon  law  which 
had  their  foundation,  not  in  the  sacrament  or  in  any  religious 
view  of  the  subject,  but  in  the  natural  and  civil  contract  of 
marriage.  The  Ecclesiastical  Courts,  therefore,  which  had 
the  cognizance  of  matrimonial  causes,  enforced  these  rules » 
and,  among  others,  that  rule  which  held  an  irregular  mar- 
riage constituted  per  verba  de  prcesentiy  not  followed  by  any 
consummation  shown,  valid  to  the  full  extent  of  void- 
ing a  subsequent  regular  marriage  contracted  *  with  *  836 
another  person.  The  same  doctrine,"  he  adds,  ^^  is 
recognized  by  the'  Temporal  Courts  as  the  existing  rule  of 
the  matrimonial  law  of  this  country ; "  and  he  cites  Bunting* % 
Case  in  support  of  this  position. 

In  these  passages  Lord  Stowell  is  speaking  of  the  eccle- 
siastical law  of  England.  No  man  knew  better  than  he  did 
what  that  law  was,  and  upon  what  it  was  founded.  When 
he  mentions  the  canon  law,  he  must  obviously  mean  that 
portion  of  the  canon  law  received  here,  and  which  forms  so 
considerable  a  part  of  the  ecclesiastical  law  of  this  country. 
It  is  impossible  to  suppose  that  he  should  for  a  moment  have 
lost  sight  of  this  distinction. 

The  same  doctrine  was  stated  by  Sir  Edward  Simpson  in 
his  judgment  in  Scrimshire  v.  Serimshirej  (a)  pronounced  in 
the  year  1752,  shortly  before  the  passing  of  the  Marriage 
Act.     His  words  are  these :  ^^  The  canon  law  received  here 

(a)  2  Hagg.  Cons.  Rep.  895. 
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callB  an  absolute  contract  ipsum  matrimonium^  and  will  en- 
force solemnization  according  to  English  rites." 

Another  authority  to  the  same  effect  is  that  of  Doctor 
Ayliffe,  the  learned  author  of  the  Parergon.    He  states  that 
^^  the  ancient  canon  law  received  in  this  realm  is  the  Iaw  of 
the  kingdom  in  ecclesiastical  cases,  if  it  be  not  repugnant  to 
the  royal  prerogative,  or  to  the  customs,  laws,  and  statutes 
of  the  realm."     There  is  in  his  work  a  chapter  ^^on  Mar- 
riage or  Matrimony,  otherwise  called  Wedlock."    He  there 
speaks  of  "  spousals  de  prmenti,  commonly  caUed  marriage." 
**The  principal  thing,"  he  says,  "required  to  a  legal  mar* 
riage  is  the  consent  of  the  parties  contracting,  which  is  suf- 
ficient alone  to  establish  such  a  marrit^e.     The  Council 
*  837    of  Trent,"  he  adds,  "declares  *all  clandestine  mar- 
riages to  be  null  and  void;  but  this  is  not  law  in 
England,  our  law  only  pimishing  such  marriages  with  the 
censure  of  the  church." 

In  strict  conformity  with  these  opinions  is  the  language  of 
Lord  Holt  in  the  case  of  Je9%on  v.  Collins^  (a)  which  has  given 
occasion  to  so  much  observation.  A  suit  had  been  instituted 
in  the  Ecclesiastical  Court  to  dissolve  a  marriage  by  reason  of  a 
precontract  per  verba  de  prceientL  A  prohibition  was  moved 
for,  upon  a  suggestion  that  the  contract  was  per  verba  de 
futuro^  for  the  breach  of  which  damages  might  be  recovered 
at  common  law.  But  Holt,  Chief  Justice,  observed  in 
answer,  that  "  though  it  was  per  verba  de  futuro^  it  was  a 
matrimonial  matter,  and  the  Spiritual  Court  had  jurisdic- 
tion." In  the  course  of  his  judgment  he  stated,  as  it  was 
very  natural  for  him  to  do,  the  distinction  between  such  a 
contract  and  a  contract  per  verba  de  prce^entu  "  The  latter," 
he  said,  "  was  a  marriage ;  viz.,  I  marry  you ;  You  and  I  are 
man  and  wife ;  and  this  is  not  releasable.  JPer  verba  de 
futuro^  I  will  marry  you ;  I  promise  to  marry  you ;  &c. ; 
which  do  not  intimate  an  actual  marriage,  but  refer  it  to  a 
future  act ;  and  this  is  releasable ;  and  as  it  is  releasable,  the 
party  may  admit  the  breach,  and  demand  satisfaction."  It 
cannot,  I  think,  be  justly  said  that  he  went  out  of  his  way 

(a)  2  Salk.  437;  6  Mod.  155. 
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in  making  these  observations.  A  distinction  had  been  taken 
between  a  contract  per  verba  de  proBsenti  and  a  contract  per 
verba  de  f^uro^  and  the  ground  taken  for  moving  for  the 
prohibition  was,  that  the  proper  remedy  in  the  latter  case 
was  by  an  action  for  damages. 

In  the  subsequent  case,  viz.,  Wigmore^e  Ca$e^  (a) 
*  the  wife  sued  in  the  Spiritual  Court  for  alimony.  *  838 
The  husband  was  an  Anabaptist,  and  had  a  license  to 
marry,  but  married  the  woman  according  to  the  forms  of 
their  own  religion.  "  Et  per  Holt,  Chief  Justice :  by  the 
canon  law,  a  contract  per  verba  de  prcesenti  is  a  marriage  ;  as, 
I  take  ^ou  to  be  my  wife ;  so  it  is  of  a  contract  per  verba  de 
future^  viz.,  I  will  take,  Ac.  If  the  contract  be  executed, 
and  he  does  take  her,  it  is  a  marriage,  and  they,"  that  is,  the 
Spiritual  Court,  ^^  cannot  punish  for  fornication." 

We  have  the  high  authority,  therefore,  of  this  learned  and 
eminent  Judge,  in  accordance  with  the  ecclesiastical  author- 
ities to  which  I  have  referred ;  and  it  is  added  that  the  other 
Judges  of  the  Court  concurred  in  the  opinion  expressed  by 
the  Chief  Justice.  It  has  been  supposed  that  Lord  Holt 
was  speaking  of  marriage  contracts,  not  with  reference  to 
the  ecclesiastical  law  of  this  country,  but  to  the  general 
canon  law,  because  in  Wigmore^s  Caee  he  used  the  expres* 
sion,  "  by  the  canon  law."  Undoubtedly  he  did  so,  but  by 
that  expression  he  could  only  have  meant  the  canon  law  re- 
ceived here,  and  forming  part  of  the  ecclesiastical  law  of 
this  kingdom.  It  is  quite  obvious  that  his  observations  would 
have  been  perfectly  irrelevant  (a  circumstance  very  unusual 
with  this  distinguished  Judge)  if  the  expressions  were  used 
in  any  other  sense.  I  cannot,  therefore,  accede  to  this  ex- 
planation. And  why  are  we  to  put  a  forced  construction 
upon  his  words,  when  they  merely  express  an  opinion  relat- 
ing to  the  ecclesiastical  law,  in  accordance  with  the  most 
eminent  authorities  in  this  branch  of  jurisprudence,  upon  a 
subject  peculiarly  belonging  to  their  jurisdiction  ? 

The  only  remaining  authority  to  which  I  think  it  nec- 
essary at  present  to  refer,  is  that  of  Mr.  Justice  *  Black-  *  889 

(a)  2  Salk.  43S. 
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STONE,  who  states,  in  the  first  book  of  his  Commentaries 
(p.  439),  that  "  any  conti-act  made  per  verba  de  prcesenti,  or  in 
words  of  the  present  time,  between  persons  able  to  contract, 
was,  before  the  late  Act,  deemed  a  valid  marriage  to  many 
purposes,  and  the  parties  might  be  compelled  in  the  Spiritual 
Courts  to  celebrate  it  in  facie  ecdeiice.^^    It  is  obvious  that 
the  learned  commentator  considered  this  statement  of  the 
law  of  marriage  as  free  from  all  doubt,  for  he  did  not  think 
it  necessary  to  cite  any  authority  in  support  of  the  position. 
These  Commentaries  passed  through  several  editions  in  the 
lifetime  of  the  learned  author,  but  do  chauge  was  made  in 
the  passage  to  which  I  have  referred.    I  think  yout  Lord- 
ships will  be  of  opinion  that  these  references,  which  might, 
if  necessary,  be  greatly  extended,  sufficiently  establish  what 
I  have  stated  as  to  the  nature  and  effect  of  a  contract  of 
marriage  per  verba  de  prcesenti,  and  in  opposition  to  which,  I 
conceive,  no  authority  has  been  or  can  be  adduced. 

There  is  one  branch  of  this  subject  which  I  have  already 
mentioned,  but  to  which  I  must  more  particularly  advert, 
because  it  connects  itself  closely,  as  I  shall  hereafter  have 
occasion  to  show,  with  the  main  question  before  your  Lord- 
ships ;  namely,  the  judgment  that  has  been  pronounced  in 
this  case  by  the  Court  of  Queen's  Bench  in  Ireland.'  I  have 
stated  that  a  contract  per  verba  de  prcesenti  may  be  enforced 
against  either  of  the  parties  to  it,  although  such  party  may 
have  subsequently  been  married  in  facie  ecclesice  to  another 
person,  and  even  after  consummation  and  the  birth  of  chil- 
dren. This  is  abundantly  clear  from  the  Statute  82  Hen.  8, 
c.  88,  which  recites,  that  ^^  Whereas,  heretofore  divers  and 
many  persons,  after  long  continuance  together  in  matrimony, 

without  any  allegation  of  either  of  the  parties  or  any 
*  840    other,  at  their  *  marriage,  why  the  same  should  not  be 

good,  just,  and  lawful,  and  after  the  same  matrimony 
solemnized  and  consummated,  and  sometimes  with  fruit  of 
children,  have,  nevertheless,  b}'^  an  unjust  law  of  the  bishc^  of 
Rome,  upon  pretence  of  a  former  contract  made  and  not  con- 
summated, been  divorced  and  separated,  contrary  to  God's 
law  ;  and  so  the  true  matrimony,  both  solemnized  in  the  face 
of  the  church  and  consummated,  and  confirmed  also  with  fruit 
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of  children,  clearly  frustrated  and  dissolved.''  The  statute, 
therefore,  proceeds  to  enact,  ^^  That  such  marriage,  being 
contract,  and  solemnized  in  the  face  of  the  church,  and  con- 
summated with  bodily  knowledge  or  fruit  of  children,  shall 
be  deemed,  judged,  and  taken  to  be  lawful,  good,  just,  and 
indissoluble,  notwithstanding  any  precontract  or  precontracts 
of  matrimony  not  consummated  with  bodily  knowledge,  which 
either  of  the  parties  so  married,  or  both,  shall  have  made  with 
any  other  person  or  persons  before  the  time  of  contracting 
such  marriage." 

This  law  was  pointed  against  the  injustice  of  dissolving  by 
reason  bi  precontract  a  marriage  solemnized  in  facte  ecclesica^ 
and  after  consummation  between  the  parties ;  but  it  left  the 
law,  where  there  had  been  no  consummation,  as  it  stood 
before.  Great  dissatisfaction  appears  to  have  been  occa- 
sioned by  this  change,  and  very  early  in  the  reign  of  Ed- 
ward 6  the  statute  was  repealed,  and  the  law  restored  to  its 
former  state. 

Bu7Uing*s  Ca9e^(a)  which  has  been  referred  to  on  both 
sides  in  the  argument,  is  an  instance  of  the  application  of  the 
general  rule.  This  was  an  action  of  trespass,  and  upon  a 
special  verdict  it  was  found  that  John  Bunting  had 
contracted  marriage  per  verba  de  *prcesenti  with  Agnes  *  841 
Adingsel,  and  that  afterwards  Agnes  was  married  to 
one  Twede,  and  cohabited  with  him.  Bunting  sued  Agnes 
in  the  Court  of  Audience,  and  proved  the  contract,  and  sen- 
tence was  pronounced  that  she  should  marry  Bunting,  which 
she  did.  They  had  issue  Charles  Bunting,  and  afterwards 
the  father  died.  The  jury  found,  that  if  Charles  was  the  son 
and  heir  of  Bunting,  the  defendant  was  guilty  of  the  tres- 
pass. The  main  questions  were  these:  It  was  contended 
that  there  should  have  been  a  sentence  of  divorce,  and  that 
the  husband  ought  to  have  been  a  party  to  the  suit ;  but  the 
Court  decided  that  the  sentence  against  the  wife  only,  being 
but  declaratory,  was  good,  and  should  bind  the  husband  de 
facto ;  and  that  as  to  the  other  point,  the  Court  must  give 
faith  and  credit  to  the  proceeding  and  sentence  of  the  Ecde- 

(a)  Bunting  v.  Lepingwell,  4  Rep.  20;  Moor,  160. 
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siastical  Court,  to  which  the  cognizanoe  of  the  subject  of  mar- 
riage belongs.  In  this  case,  then,  the  effect  of  a  precontract 
per  verba  de  prmnenti  upon  a  subsequent  regular  marriage  m 
fctcie  ecclesi(Bj  which  this  is  stated  to  have  been,  was  admitted 
and  sanctioned  by  the  Court  of  Common  Law,  for  it  was 
resolved  that  the  plaintiff  was  legitimate,  and  no  bastard. 

I  place  little  reliance  upon  the  terms  of  the  decree  of  the 
Spiritual  Court,  as  recited  in  the  special  verdict ;  for,  as  they 
do  not  correspond  with  the  usual  form  in  similar  cases,  it  is 
probable  that  the  substance  only  is  stated,  and  that,  too,  in 
the  language  of  the  pleader. 

I  have  been  furnished,  by  the  kindness  and  industry  of  Mr. 
Hope,  with  a  case  of  a  similar  nature,  extracted  from  the  rolls 
of  the  province  of  York,  in  which  the  sentence  is  set  forth  in 
tiie  usual  and  regular  form.  The  suit,  which  is  of  ancient  date 
(in  the  fourteenth  century),  is  thus,  entitled :  CeeUia 
*  842  de  Portynton  versus  *  John  de  Steinberffh  and  AliM 
Crutyndome^  ^^  quam  idem  Johannes  de  facto  duxit  in 
uxorem."  The  libel  charged  that  the  said  John  and  Alicia 
contracted  a  marriage  de  facto^  and  solemnized  the  same  in 
the  face  of  the  church.  Then  follows  this  allegation,  that 
the  said  marrii^e  does  not  and  cannot  subsist  de  jure^  by  rea- 
son of  a  precontract,  cu/m  coptda^  between  the  said  John  and 
Cecilia.  It  therefore  prays  the  marriage  de  facto  between 
John  and  Alicia  may  be  pronounced  to  have  been  and  to  be 
(fuisse  et  eeee^  null  and  void,  and  that  the  said  John  may  be 
adjudged  the  lawful  husband  of  the  said  Cecilia,  and  be  com- 
pelled to  solemnize  matrimony  with  her  in  facie  eceleeuB^  Ac. 
The  evidence  is  set  forth,  and  is  followed  by  the  sentence, 
which  dissolves  the  marriage  de  foHo  with  Alicia,  and  pro- 
nounces it  fuisee  et  esee  invalidum^  and  adjudges  the  said  John 
** in  virum  legitimum  Cecilise."  It  then  proceeds  thus:  ^*£^ 
ad  solemnizandum  matrimonium  cum  eadem  in  facie  eodesis, 
ut  est  moris,  cononice  compellendum  et  coeroendum  fore  de- 
cemimus."  The  previous  contract  was  per  verba  de  futuroj 
but  it  was  followed  by  cohabitation,  and  was  therefore  in  its 
legal  effect  and  consequences  the  same  as  a  contract  per  verba 
de  prceeenti.    The  sentence  was  appealed  from  and  affirmed. 

From  this  case  it  appears  that  the  regular  course  of  pro- 
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ceeding  was  to  make  the  husband  of  the  second  marriage  a 
party  to  the  suit,  to  pronounce  a  dissolution  of  that  marriage, 
to  adjudge  the  husband  to  be  the  lawful  husband  of  the  party 
to  the  first  contract,  and  to  decree  solemnization  in  the  face 
of  the  church.  It  further  appears  from  the  terms  of  the 
sentence,  that  the  dissolved  marriage  was  pronounced  to 
have  been  and  to  be  (^fu%99e  et  esse)  void,  agreeably  to  the 
rule  of  the  Ecclesiastical  Court,  that  when  a  marriage 
*  voidable  by  reason  of  precontract  is  annulled,  it  is  *  848 
annulled  ab  initio. 

Lord  Coke,  (a)  in  speaking  of  these  marriages  de  facto  void- 
able by  reason  of  precontract,  expresses  himself  thus :  ^*  So  it  is, 
if  a  maniage  de  facto  be  voidable  by  divorce  in  respect  of  con- 
sanguinity, affinity,  precontract,  or  such  like,  whereby  the 
marriage  might  have  been  dissolved,  and  the  parties  freed 
a  vinculo  matrimonii;  yet,  if  the  husband  die  before  any 
divorce,  then,  for  that  it  cannot  now  be  avoided,  this  wife  de 
facto  shall  be  endowed,  for  this  is  legitimum  matrimonium 
qaoad  dotem  ;  and  so  in.a  writ  of  dower,  the  bishop  ought  to 
certify  that  they  were  legitimo  matrimonio  eopuiaii^  according 
to  the  words  of  the  writ;  and  herewith  agreeth  10  Edw.  8, 
85.  But  if  they  were  divorced  a  vinculo  matrimonii  in  the 
life  of  the  husband,  she  loseth  her  dower."  He  cites  Brac- 
ton  to  the  same  effect. 

Your  Lordships  will  therefore  observe,  that  when  a  con- 
tract per  verba  de  prcesenti  between  two  parties  was  followed 
by  a  marriage  solemnised  in  the  face  of  the  church  between 
one  of  the  parties  and  another  person,  the  latter  marriage 
was  not  by  reason  of  the  precontract  absolutely  void,  but 
merely  voidable ;  and,  as  a  consequence  of  this,  that  if  such 
marriage  were  not  annulled  by  sentence  of  the  Ecclesiastical 
Court  in  the  lifetime  of  the  parties,  it  could  not  afterwards 
be  affected  ;  the  widow  would  have  her  dower,  and  the  chil- 
dren be  legitimate. 

Such,  then,  were  the  principal  incidents  of  this  species  of 
contract ;  the  engagement  was  indissoluble,  the  parties  could 
not,  even  by  mutual  consent,  release  it ;  either  party  might 

(a)  1  Inst  83  a. 
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compel  solemnization  in  facie  eecletuB  ;  the  parties  co- 

*  844   habiting  together  could  not  be  *  punished  for  fornica- 

tion, though  liable  to  ecclesiastical  censure ;  either 
party  cohabiting  with  another  person  might  be  punished  for 
adultery  ;  and  lastly,  such  a  contract  was  sufficient  to  ayoid^ 
by  means  of  a  suit,  a  subsequent  marriage  entered  into  by 
either  of  the  parties,  and  solemnized  in  facie  ecelenas. 

It  must  always  be  remembered  that  the  Spiritual  Courts 
were  the  sole  judges  of  the  lawfulness  of  marriage,  where 
that  question  was  directly  in  issue.  If  the  question,  whether 
a  marriage  be  lawful  or  not,  was  raised  upon  a  distinct  issue 
in  the  Courts  of  Common  Law,  the  rule  was  that  it  should 
be  tried,  not  by  a  jury,  but  referred  for  decision  to  the  spir- 
itual tribunal,  and  the  certificate  of  the  bishop  was  con- 
clusive. 

The  opinions  to  which  I  have  referred,  as  to  the  nature 
and  effect  pf  these  contracts,  are  not,  as  your  Lordships  will 
have  observed,  merely  those  of  learned  individuals  and 
Judges  of  the  ecclesiastical  tribunals ;  I  have  also  shown 
that  these  opinions  are  confirmed  by  common-law  authorities 
of  the  most  respected  and  highest  character :  that  a  contract 
therefore  per  verba  de  prcesenti  was,  at  the  period  to  which 
we  are  referring,  considered  to  be  a  marriage  ;  that  it  was,  in 
respect  of  its  ^^  constituting  the  substance  and  forming  the 
indissoluble  knot  of  matrimony "  (to  use  the  expression  of 
Swinburne),  regarded  as  verum  matrinumium^  and  was  fol- 
lowed by  such  incidents  as  I  have  mentioned,  is,  I  appre- 
hend, clear  beyond  all  controversy. 

But  then  the  same  authorities  inform  us  that  such  marrii^es 

were  irregular,  that  they  were  a  looser  sort  of  marriages ;  that 

they  were  not,  as  Swinburne  says,  perfect  marriages,  though 

equally  binding;  that,  according  to  Blackstone,  they  were 

marriages  for  many,  and  consequently  not  for  all,  pur- 

*  845   poses  ;  and  that,  in  *  order  to  constitute  a  regular  mar- 

riage—  a  perfect  marriage — a  marriage  with  all  the 
consequences  belonging  to  a  marriage  in  its  complete  and 
perfect  state,  solemnization  was  necessary ;  and  your  Lord- 
ships will  find  that  the  same  ecclesiastical  authorities  admit 
in  the  fullest  manner  this  to  be  the  law,  in  conformity  with 
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the  opinions  of  the  temporal  lawyers  and  the  decisions  of  the 
civil  tribunals. 

Swinburne,  (a)  in  the  work  to  which  I  have  before  referred, 
thus  expresses  himself  upon  this  subject :  ^^  Spousals  de  pm- 
ienti^  though  not  consummate,  be  in  truth  and  substance  very 
matrimony.  Although  by  the  common  laws  of  this  realm 
(like  as  it  is  in  France  and  other  places),  spousals,  not  only 
de  futuro^  but  also  de  prce$entU  be  destitute  of  many  legal 
effects  wherewith  marriage  solemnized  doth  abound,  whether 
we  respect  legitimation  of  issue,  alteration  of  property  in  her 
goods,  or  right  of  dower  in  the  husband's  lands."  And  in 
another  place  he  says,  ^^  Yet  do  not  these  spousals,  that  is 
per  verba  de  prcesenti^  produce  all  the  same  effects  here  in 
England  which  matrimony  solemnized  in  the  face  of  the 
church  doth ;  whether  we  respect  the  legitimation  of  their 
children,  or  the  property  which  the  husband  hath  in  the  wife's 
goods,  or  the  dower  which  she  ia  to  have  in  his  lands ;  of 
which  effects  we  shall  have  better  opportunity  to  deliver 
our  mind  hereafter."  Again,  ^^  .Other  effects  there  be  of 
spousals,  whereof  some  respect  the  issue  or  children  begotten 
before  celebration  of  the  marriage  betwixt  those  which  have 
contracted  spousals,  and  some  have  relation  to  their  lands 
and  goods.  Concerning  their  issue,  true  it  is  that  by  the 
canon  law  the  same  is  lawful ;  but  by  the  laws  of  this  realm 
their  issue  is  not  lawful,  though  the  father  and  the 
*  mother  should  afterwards  celebrate  marriage  in  the  *  846 
face  of  the  church.  Likewise  concerning  lands,  by 
the  canon  law  the  foresaid  issue  may  inherit  the  same ;  but  it 
is  otherwise  by  the  laws  of  this  realm,  for  as  the  issue  is  not 
legitimated  by  subsequent  marriage,  no  more  can  he  inherit 
his  father's  land ;  and  as  he  cannot  inherit,  no  more  is  she  to 
have  any  dower  of  the  same  lands,  for  whereas  by  the  laws 
of  this  realm  a  married  wife  is  to  have  a  third  part  of  her 
husband's  lands  holden  in  fee-simple  or  fee-tail,  either  general 
or  special,  for  her  dower  after  her  husband's  death,  during 
her  life,  so  that  she  be  above  the  age  of  nine  years  at  her 
husband's  death,  yet,  a  woman  having  contracted  matrimony, 

(a)  Of  Espousals,  §  17. 
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if  the  man  to  whom  she  was  betrothed  die  before  the  cele- 
bration of  the  marriage,  she  cannot  haye  any  dower  of  his 
lands,  because  as  yet  she  is  not  his  lawful  wife,  at  least  to 
that  effect*  Concerning  goods,  the  like  may  be  said  of  them 
as  hath  already  been  spoken  of  lands,  that  is  to  say,  that  al- 
though by  the  civil  and  canon  laws,  where  the  man  doth  gain 
any  of  the  woman's  goods,  or  the  woman  gain  any  of  the 
man's  goods,  by  reason  of  marriage,  spousals  de  prm$enti  or 
deftUuroj  consummate  with  carnal  knowledge,  have  the  same 
effect  as  hath  matrimony  solemnized,  yet  by  the  laws  of  this 
realm  it  is  otherwise ;  so  that  neither  spousals  de  pr€t$entiy 
neither  spousals  de  futuro  consummate,  do  make  her  goods 
his,  or  his  goods  hers ;  and  hence  it  is  that  a  woman  con- 
tracted in  matrimony,  dying  before  the  celebration  of  the 
marriage,  may  make  her  testament,  and  dispose  of  all  her 
goods  at  her  own  pleasure,  which  after  solemnization  of  the 
marriage  she  cannot  do  without  his  license  and  consent.  And 
on  the  other  side,  the  man  dying  intestate  before  celebration 

of  the  marriage,  the  woman  to  whom  he  was  betrothed 
*  847   *  surviving  cannot  obtain  the  administration  of  his 

goods  as  his  widow,  which  otherwise,  the  marriage 
being  solemnized,  she  might  do.  And  the  like  I  read  to  be 
observed  in  divers  other  countries,  as  in  France  and  Saxony, 
where  neither  he  nor  she  gain  any  part  of  the  other's  goods 
by  being  affianced,  unless  the  marriage  be  solemnized,  if  not 
consummate  also." 

Lord  Stowell,  in  like  manner,  in  the  Dalrymple  Case^  states, 
with  reference  to  these  contracts,  that  ^^  the  common  law  had 
scruples  in  applying  the  civil  rights  of  dower  and  community 
of  goods  and  legitimacy,  in  the  cases  of  these  looser  species 
of  marriage;"  obviously  meaning,  though  in  more  general 
terms,  to  express  the  same  opinion  as  Swinburne,  whom, 
among  other  authorities,  he  cites  for  this  position. 

The  same  view  of  the  law  was  taken  by  Sir  Edwabd 
Simpson  in  the  case  of  Serimihire  v.  Serimshire^  which  oc- 
curred shortly  before  the  Marriage  Act ;  his  words  are  these : 
**  I  apprehend,  unless  persons  in  England  are  married  accord- 
ing to  the  rites  of  the  Church  of  England,  they  are  not 
entitled  to  the  privileges  attending  legal  marriages,  as  dower, 
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thirds,"  &c.  And  when  Mr.  JuBtioe  Blackstone  says  ^^  such 
marriages  are  valid  for  many  purposes,"  and  therefore  not  for 
**  all  purposes,"  it  is  evident  his  view  of  the  subject  was  in 
accordance  with  that  of  the  ecclesiastical  law  authorities  to 
whom  I  have  referred. 

The  same  opinion  is  expressed  by  Lord  Holt  in  the  case 
before  referred  to.  He  thus  expresses  himself:  *^  In  the 
case  of  a  dissenter  married  to  a  woman  by  the  minister  of 
a  congiegation,  not  in  ordero,  it  is  said  that  this  marriage  is 
not  a  nullity,  because  by  the  law  of  nature  the  contract  is 
binding  and  sufficient ;  for  though  the  positive  law  of  man 
ordains  that  marriages  shall  be  made  by  a  priest,  that 
law  only  makes  *  this  marriage  irregular,  and  not  ex-  *  848 
pressly  void;  but  marriages  ought  to  be  solemnized 
according  to  the  rites  of  the  Church  of  England  to  entitle  to 
the  privileges  attending  legal  marriages,  as  dower,  thirds," 
&c. 

In  a  learned  work,  written  in  a  popular  form,  on  the  sub- 
ject of  marriage,  published  in  the  year  1632,  entitled  ^^  The 
Woman's  Lawyer,"  and  which  has  been  ascribed  to  Mr.  Jus- 
tice Doddridge,  is  the  following  passage :  ^^  If  Titus  and 
Sempronia  by  words  de  prcBsenti  in  a  lawful  consent  contract 
marriage,  they  are  man  and  wife  before  God  ;  but  public  cele* 
bration  according  to  law  is  it  which  maketh  man  and  wife  in 
plain  view  of  law.  One  nail  keepeth  out  another,  and  a  firm 
betrothing  forbiddeth  any  new  contract ;  yet  they  which  dare 
play  man  and  wife  only  in  the  view  of  heaven  and  closet 
of  conscience,  let  them  be  advised  how  they  shall  take  the 
advantages  or  emoluments  of  marriage  in  conscience  or  in 
heaven ;  for,  on  earth  if  the  priest  see  no  celebrated  mar- 
riage, the  Judge  saith  no  legitimate  issue,  nor  the  law  any 
reasonable  or  constituted  dower."  This  agrees  with  the  other 
authorities.  I  refer  to  it  principally  on  account  of  its  date. 
It  shows  what  was  the  generally  received  opinion  upon  the 
subject  at  that  period. 

The  next  point  for  consideration,  therefore,  will  be,  how  far 
these  opinions  are  supported  by  the  decisions  of  the  Courts 
of  Common  Law.  First,  then,  as  to  dower,  and  the  case 
cited  with  respect  to  it  from  Lord  Hale'b  Manuscripts.    An 
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account  of  these  manuscripts  is  given  by  Mr.  Hargrave,  in 

the  preface  to  his  edition  of  Coke  upon  Littleton.    There  is 

no  doubt  they  were  copied  from  originals  in  the  handwriting 

of  Lord  Hale.     The  case  is  this:   A.  contracts  per 

*  849    verba  de  prceserUi^  with  B.,  and  has  issue  by  her,  *  and 

afterwards  marries  C.  in  facie  ecclesice  ;  B.  recovers  A. 
for  her  husband  by  sentence  of  the  ordinary;  and  for  not 
performing  the  sentence  he  is  excommunicated,  and  after- 
wards enfeoffs  D.,  and  then  marries  B.  in  facie  ecdeeioej  and 
dies ;  she  brings  dower  against  D.,  and  recovers,  because  the 
feoffment  was  per  fraudem  mediate  between  the  sentence  and 
the  solemn  marriage,  sed  reversatur  coram  Rege  et  Caneilio 
quia  prcedictus  A»  non  fuit  seieitus  during  the  espousals  be- 
tween him  and  B. 

There  is,  I  think,  no  sufficient  foundation  for  the  suggestion 
that  this  was  not  a  decision  by  one  of  the  regular  tribunals  of 
the  country.  It  was  obviously  not  considered  by  Lord  Hale 
as  liable  to  this  objection.  But  as  the  suggestion  has  been 
made,  it  is  proper  to  observe,  that  upon  the  point  we  are  now 
considering,  viz.,  whether  a  contract  per  verba  de  prcesentit 
without  solemnization,  would  entitle  the  widow  to  dower,  the 
Court  below  and  the  Court  of  Appeal  entertained  the  same 
opinion.  The  Court  below  decided  the  case  on  the  special 
ground  of  fraud,  because  the  alienation  by  the  husband  had 
been  made  per  fraudem  mediate  between  the  sentence  and 
the  solemnization,  for  the  purpose  of  defeating  the  claim 
of  the  wife.  It  is  plain  that  they  would  not  have  taken  this 
as  the  ground  of  decision  if  they  had  considered  that  the 
husband's  seisin  after  the  contract,  and  before  the  solemniza- 
tion, would  have  entitled  the  wife  to  dower.  Both  the  Court 
below  and  the  Court  of  Appeal  agreed  therefore  in  this,  that 
the  seisin  of  the  husband  after  the  contract,  and  before  sol- 
emnization, would  not  support  a  claim  to  dower. 

Perkins,  whose  authority  has  always  stood  deservedlj'  high 
in  our  Courts,  states,  in  his  valuable  Treatise  on  the 

♦  850    Laws  of  England,  and  in  conformity  with  the  *  above 

decision,  that  if  a  man  seised  of  land  in  fee  make  a 
precontract  of  matrimony  with  J.  S.  and  die  before  the  mar- 
riage is  solemnized,  she  shall  not  have  dower,  for  she  never 
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was  his  wife.  It  has  been  supposed  that  this  might  have 
been  the  case  of  a  contract  per  verba  de  futuro  ;  but  it  is,  I 
think,  manifestly  impossible  to  put  such  a  construction  upon 
the  passage.  It  would  have  been,  altogether  idle  to  have 
made  such  a  statement  as  to  the  law,  for  it  never  was  and 
never  could  have  been  supposed  that  a  mere  contract  per 
verba  de  fvturo  could  give  any  right  to  dower.  And  what 
reason  is  there  for  making  so  strained  a  supposition,  where 
the  law,  as  thus  stated,  conforms,  with  the  decision  in  the 
case  ^mentioned  by  Hale,  and  with  other  authorities? 

Perkins  further  goes  on  to  say,  that  it  was  holden  in  the 
time  of  King  Henry  the  8d,  that  if  a  wife  was  married  in 
a  chamber  she  should  not  have  dower  by  the  common  law ; 
but  he  adds,  the  law  is  contrary  at  this  day.  So  that  at  that 
.period  (the  reign  of  Henry  the  8d)  it  appears  that  nothing 
short  of  a  solemnization  in  facte  ecelenoe  would  entitle  a 
woman  to  dower.  Fitzherbert's  Natura  Brevium,  150,  is  to 
the  same  efifect :  ^^  A  woman  married  in  a  chamber  shall  not 
have  dower  at  common  law ;  16th  Hen.  8.  Qucerey^^  he  says, 
^*  if  marriage  made  in  chapels  not  consecrated,  &c.  ?  for  many 
are  by  license  of  the  bishop  married  in  chapels,  and  it  seemeth 
reasonable  that  in  such  cases  she  shall  have  dower." 

I  pass  from  the  question  of  dower  to  that  of  legitimacy. 
One  of  the  earliest  cases  upon  the  subject  is  that  of  Del 
Heith,  (a)  so  frequently  mentioned,  which  was  decided  in 
the  24  Edw.  1.  It  was  as  follows :  John  Del  Heith, 
brother  of  Peter  Del  Heith,  held  *  lands  in  Bishops-  •  851 
thorpe,  near  Norwich,  and  kept  a  woman,  named  Katha- 
rine, in  concubinage,  by  whom  he  had  two  children,  Edmund 
and  Beatrice.  Being  taken  ill,  he  was  advised  by  the  vicar 
of  Plumstead,  for  the  good  of  his  soul,  to  marry  her.  As  he 
was  unable  to  go  to  church,  the  ceremony  was  performed  in 
his  own  house  by  the  vicar,  when  the  said  John  Del  Heith 
pronounced  the  usual  words,  and  placed  a  ring  upon  her 
finger;  but  no  mass  was  celebrated.  From  that  time  the 
parties  lived  together  as  man  and  wife,  and  had  another  son 
called  William.   On  the  death  of  John  Del  Heith,  his  brother 

(a)  Harl.  MSS.  2117;  Rogers's  £oc.  Law,  684. 

[  715  ] 


*  851  CASES  IN  THE  HOUSE  OF  LORDS. 

Peter  entered  upon  his  lands  as  his  next  heir ;  but  a  writ  of 
ejectment  was  brought  by  the  said  William,  as  son  and  heir 
of  the  deceased.  It  was  asked  on  the  trial  whether  any 
espousals  were  celebrated  between  his  parents  in  the  face  of 
the  church,  after  his  father  recovered  from  his  illness?  And 
because  it  was  not  proved  that  John  Del  Heith  was  ever  mar- 
ried to  Katharine  in  the  face  of  the  church,  the  jury  found 
that  the  plaintiff  had  no  right  to  the  lands ;  thus  proving  that 
he  was  illegitimate. 

Foxcroft^s  Ca$e^  (a)  which  occurred  in  the  same  reign,  viz., 
in  the  10th  £dw.  1,  is  to  the  same  effect.  The  marriage  not 
having  been  solemnized  in  facie  ecclencBy  the  issue  was  held  to 
be  illegitimate.  These  cases  it  is  said  ought  to  be  disregarded, 
as  being  manifestly  contrary  to  law, — solemnization  infaeie 
eecUiuB  never,  as  it  is  assumed,  having  been  necessary  to  the 
validity  and  full  effect  of  a  marriage. 

Why  this  is  to  be  assumed,  in  opposition  to  these  express 

decisions,  it  is  not  very  easy  to  understand.   Foxerofft 

*  852    Ca%t  is  taken  from  Rollers  Abridgment,  a  *  work  alwajrs 

held  in  great  estimation,  and  he  refers  to  the  Year  Book 

as  his  authority. 

The  case  is  cited  without  any  doubt  or  question  in  the 
Digest  of  Chief  Baron  Comtn,  and  in  other  similar  compila- 
tions ;  and  it  was  quoted  as  an  authority,  though  for  a  differ- 
ent purpose,  by  Lord  Eldon  and  Lord  Ellbmborough,  in  the 
case  of  the  Banbury  Peerage.  Upon  what  principle,  then,  is 
it  to  be  assumed  that  in  the  reign  of  Eklward  the  1st,  marriage 
in  facte  eccletixB  was  not  considered  necessary  upon  a  question 
of  legitimacy,  in  opposition  to  these  decisions,  and  especially 
when  we  find  it  stated  by  Perkins  that  in  the  reign  of  Henry 
the  7th  it  was  essential  in  the  case  of  dower ;  and  which  is 
also  stated  by  Fitzherbert,  in  his  Natura  Brevium?  When  the 
Spiritual  Court  decreed  a  marriage,  it  always  decreed  it  to  be 
solemnized  in  facie  eccledcB^  and  every  other  marriage  was 
irregular  and  clandestine. 

Upon  this  question  of  legitimacy  it  is  material  to  observe, 
that  Goldingham,  one  of  the  civilians  called  in  for  the  assist- 

(a)  1  Boll.  Abr.  850. 
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ance  of  the  Court  in  Bunting^B  Case^  Btated,  that  if  issue  be 
born  after  the  contract  of  marriage  (he  is  speaking  of  a  con- 
tract per  verba  deprcB%ent%)^  and  before  the  solemnization,  such 
issue  is  legitimate ;  but  he  adds,  that  is  when  espousals  after- 
wards take  place,  for  if  espousals  do  not  succeed,  the  issue,  he 
says,  bom  after  the  contract,  will  be  illegitimate ;  and  this  was 
not  controverted  by  the  civilian  who  argued  on  the  other  side. 
When  he  says  that  the  issue  would  be  legitimate  if  espousals 
afterwards  take  place,  he  is  evidently  referring  to  the  doctrine 
of  relation,  which  was  always  rejected  by  our  law. 

Another  authority  to  the  same  effect  is  Godolphin,  who 
states  in  his  Repertorium  Canonicum^  that  ^^  by  the  com- 
mon law  he  or  she  that  is  bom  before  marriage  *  cele-    *  858 
brated  between  the  father  and  mother,  is  called  a 
bastard." 

When  the  question  of  legitimacy  depended  on  the  lawful- 
ness of  the  marriage,  it  was  tried  on  the  issue  of  ne  unq%ie$ 
accouple  in  loyal  matrimony ;  the  same  as  in  dower.  But  it 
is,  I  think,  clear  that  a  contract  per  verba  de  prce$enti^  without 
solemnization,  would  not  entitle  the  wife  to  dower.  It  follows, 
therefore,  that  upon  the  issue  of  ne  unqziei  accouple^  &c.,  the 
bishop  must,  in  a  case  of  dower,  have  certified  i^ainst  the 
marriage,  or  the  mle  of  law  in  the  case  of  dower  must  have 
been  defeated.  But  the  issue  being  the  same  upon  the  ques* 
tion  of  legitimacy,  there  must  have  been  the  same  certificate ; 
and  as  the  certificate  is  conclusive,  there  must  consequently 
have  been  the  same  result. 

In  the  case  of  Wickham  v.  Hr^feild,  (a)  which  has  been  cited, 
the  bishop,  instead  of  the  usual  form  of  certificate,  returned 
that  the  parties  were  coupled  in  vero  matrimonio  $ed  clandes^ 
tino.  The  Judges,  upon  exception  to  the  certificate,  deter- 
mined it  to  be  sufficient.  They  considered  verum  to  be 
equivalent  to  legitimum ;  for  they  were  all  one,  it  was  said, 
in  intendment,  and  that  the  return  was  not  affected  by  the 
addition  of  clandestine.  The  finding  that  the  marriage  was 
clandestine  was  not  inconsistent  with  its  being  legitimum^  for 
though  performed  by  a  priest  it  might  still  have  been  clandes- 
tine. 

(a)  Cro.  Car.  851. 

[717] 


*  853  CA6E8  IN  THE  HOUSE  OF  LOBOB. 

If  it  is  supposed  that  a  contract  per  verba  deprm$enti  would 
confer  the  right  to  dower,  and  that  the  issue  would  be  l^ti* 
mate,  this  consequence  might  ensue:  Suppose  after  such  a 

contract  the  man  were  to  many  another  woman  infaeie 
*  854    ecclesioB^  and  have  issue  and  *  die,  the  second  wife  would 

clearly  be  entitled  to  dower.  Ck)uld  the  first  be  also 
entitled  ?  There  could  not  be  two  contemporaneous  marriages 
with  the  same  man,  entitling  two  women  to  dower  and  out  of 
the  same  estate.  Again,  the  issue  of  the  second  marriage 
would  be  clearly  legitimate.  If  the  man  had  sexual  inter- 
course with  the  first  woman  after  the  second  marriage,  and 
had  issue  by  her,  could  such  issue  be  legitimate  ?  There  could 
not  be  two  legitimate  children  of  the  same  father,  bom  of  two 
contemporaneous  marriages. 

There  is  another  distinction  between  a  contract  per  verba 
de  prcesenti  and  a  regular  marriage,  which  relates  to  their 
effect  upon  the  property  of  the  respective  parties :  "  If  a  con- 
tract of  marriage  be  between  a  man  and  a  woman,  yet  one  of 
them  may  enfeoff  the  other,  for  yet  they  are  not  one  person 
in  law,  inasmuch  as  if  the  woman  dieth  before  the  marriage 
solemnized  between  them,  the  man  unto  whom  she  was  con- 
tracted shall  not  have  the  goods  of  the  wife  as  her  husband, 
but  the  wife  may  make  a  will  thereof  without  the  agreement 
of  him  unto  whom  she  was  contracted ;  but  after  the  marriage 
celebrated  between  them  the  man  cannot  enfeoff  his  wife,  for 
then  they  are  one  person  in  law."  It  is  evident  that  Perkins 
in  this  passage  is  speaking  of  a  contract  of  marriage  per  verba 
de  prcesenti;  and  this,  therefore,  is  another  instance  of  the 
different  legal  effect  of  such  a  contract  and  a  regular  marriage. 
Lord  Hale,  at  the  conclusion  of  the  case  reported  by  him, 
adds  these  words :  ^^  Nota^  Neither  the  contract  nor  the  sen- 
tence was  a  marriage."  By  which  he  may  perhaps  have 
meant,  not  such  a  complete  marriage  as  to  give  a  right  to 
dower.    The  observation  of  Perkins,  that  she  never  was  his 

wife,  made  in  the  cases  to  which  I  have  referred,  ought 
*855    perhaps  to  be  *  taken  with  the  same  qualification. 

Lord  Coke,  speaking  of  the  effect,  after  the  death  of 
the  husband,  of  what  he  calls  an  inchoate  marriage,  says  it 
shall  be  accounted  a  lawful  marriage  quoad  dotem, 
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Another  and  a  very  important  circumstance  in  which  these 
irregular  marriages  differed  from  a  marriage  solemnized  ac- 
cording to  the  rites  of  the  church,  is,  that  neither  party  could 
maintain  a  suit  against  the  other  for  the  restitution  of  con- 
jugal rights.  The  law  is  so  laid  down  by  Sir  Edward  Stmp- 
BON  in  the  case  of  ScrimMre  v.  Scrimshire^  and  cannot,  I 
think,  be  doubted. 

So  also  as  to  the  right  to  administer  to  the  effects  of  a  de- 
ceased wife,  a  contract  per  verba  de  prcesenti  has  been  consid- 
ered insufficient.  That  was  the  case  of  Haydon  v.  GovJd.  (a) 
There  was  a  contract  per  verba  de  prcesenti^  and  the  parties 
afterwards  cohabited  as  man  and  wife  for  several  years ;  but 
it  appearing  that  the  person  who  performed  the  ceremony 
was  not  in  orders,  but  a  mere  layman,  which  was  known  by 
the  parties,  the  letters  of  administration  were  recalled  by  the 
court ;  and  upon  appeal  the  sentence  was  confirmed  by  the 
delegates.  This  decision  does  not  appear  to  have  been  ever 
questioned.  It  is  cited  with  approbation  by  Sir  William 
Wynne,  and  referred  to  without  any  doubt  as  to  its  sound- 
ness by  Sir  John  Nicholl. 

It  was  argued  in  that  case  that  the  marriage  was  not  a 
mere  nullity ;  that  it  was  irregular  only,  but  not  void ;  that 
it  was  sufficient  by  the  law  of  nature,  though  the  positive 
law  ordained  that  it  should  be  by  a  priest.  But  it  was  said 
in  answer,  that  the  man  demanding  a  right  due  to  him 
by  the  ecclesiastical  law,  must  prove  himself  *  a  bus-  *  856 
band  according  to  that  law.  The  decision  in  this  case 
is  another  instance  in  accordance  with  those  which  I  have 
already  mentioned,  of  the  civil  effects  of  a  regular  marriage 
being  withheld  from  a  contmct  per  verba  de  prcesenti  not 
duly  solemnized  according  to  the  rules  of  the  ecclesiastical 
law. 

A  further  and  perhaps  the  most  essential  circumstance  in 
which  a  contract  per  verba  de  pnesenti  differed  from  a  regular 
and  perfect  marriage,  is  that  to  which  I  have  already  ad- 
verted ;  viz.,  that  if  a  man,  after  having  entered  into  a  regu- 
lar marriage,  married  a  second  time,  his  first  wife  living,  the 

(a)  1  Salk.  119. 
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second  marriage  was  absolutely  void,  and  the  issue  of  course 
illegitimate.  But  where  the  first  engagement  was  merely  a 
contract  per  verba  de  prcesenti^  the  second  marriage  was  only 
voidable ;  and  if  not  set  aside  during  the  lifetime  of  the 
parties  it  could  not  afterwards  be  questioned,  and  the  issue 
would  be  legitimate.  This  is  abundantly  clear  from  the  pas- 
sage which  I  have  already  cited  from  Coke  Littleton,  as  well 
as  from  other  authorities. 

The  subsequent  decisions  of  the  Courts  of  Common  Law, 
until  we  come  down  to  comparatively  modem  times,  are  not 
at  variance  but  in  conformity  with  the  previous  authorities. 

In  Welde  v.  CTuifnberlaine,  (a)  which  was  an  issue  mar- 
riage or  no  marriage,  a  contract  per  verba  de  prcMenti  was 
proved ;  but  the  doubt  suggested  was,  that  as  there  was  no 
ring  the  ceremony  was  invalid,  as  not  conforming  to  the  Book 
of  Common-prayer.  Pemberton,  Chief  Justice,  inclined  to 
think  that  a  contract  per  verba  de  pr(B$enti,  repeated  after  the 
parson  in  holy  orders,  was  sufficient ;  but  he  reserved 
*  857  *  the  point  for  the  consideration  of  the  Court.  It  is 
obvious,  therefore,  that  a  mere  contract  per  verba  de 
prce^enti  was  considered  in  that  case  to  be  insufficient. 

So,  in  Holder  v.  Dickewn,  (i)  Yauohan,  Chief  Justice,  was 
of  opinion  that  a  priest  was  necessary  for  the  maniage.  The 
other  Judges  did  not  differ  from  the  Chief  Justice  in  this 
respect,  though  they  considered  it  unnecessary  to  aver  quod 
obtulit  8e  in  the  presence  of  a  parson,  which  was  the  objection 
made  to  the  declaration. 

In  Paine' 8  Case  (c)  it  was  said,  that  in  a  suit  for  dissolving 
a  marriage  on  the  ground  of  precontract,  the  parties  contract- 
ing  became  husband  and  wife  by  the  effect  of  the  sentence, 
without  further  solemnity ;  and  Not's  authority  was  cited 
for  this  position.  But  Twisden,  Chief  Justice,  denied  this, 
and  said  the  marriage  must  be  solemnized  before  they  could 
be  completely  baron  and  feme/  This  opinion  expressed  by 
the  Chief  Justice  corresponds  with  what  was  stated  in  Bunt^ 
ing^B  Case,  and  the  other  more  ancient  authorities  upon  the 
subject. 

(a)  2  Show.  300.  (6)  1  Freem.  05. 

(c)  1  Sid.  13. 
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It  is  obvious  that  none  of  these  cases  impeaches  the  doc- 
trine stated  both  by  the  ecclesiastical  and  temporal  lawyers, 
as  to  the  imperfect  effect,  with  regard  to  its  civil  conse- 
quences, of  a  contract  of  marriage  per  verba  de  prcesenti^  not 
accompanied  or  followed  by  due  solemnization.  It  is  not 
immaterial  to  observe  that  the  cases  occurred  before  the 
Marriage  Act,  when  the  subject  was  much  more  familiar  to 
both  classes  of  lawyers,  ecclesiastical  as  well  as  temporal, 
than  it  has  been  since  the  change  introduced  by  that  stat- 
ute. I  have  come,  therefore,  to  this  conclusion,  that  al- 
though a  marriage  contracted  per  verba  de  prcesenti 
*  was  indissoluble,  —  though  it  could  not  be  released  *  858 
even  by  the  mutual  consent  of  the  parties,  —  though 
either  of  them  might  enforce  it,  and  compel  solemnization,  — 
though  it  had  the  effect  of  rendering  a  subsequent  marriage 
solemnized  in  facie  ecclesioe^  even  after  cohabitation  and  the 
birth  of  children,  voidable,  —  though  it  was  considered  to  be 
of  the  essence  and  substance  of  matrimony,  and  was  there- 
fore, and  on  account  of  its  indissoluble  character,  styled  in 
the  ecclesiastical  law  verum  matrimonium^  —  yet  by  the  law 
of  England,  according  to  the  concurrent  opinion  of  both  the 
ecclesiastical  and  temporal  lawyers,  this  irregular  and  looser 
sort  of  marriage  did  not  confer  those  rights  of  property,  or 
the  more  important  right  of  legitimacy,  consequent  on  a  mar- 
riage diily  solemnized  according  to  the  rites  of  the  church. 
Whatever  name,  therefore,  is  given  to  the  connection,  this  is, 
I  conceive,  a  correct  description  of  the  situation  of  the 'par- 
ties who,  previously  to  the  Marriage  Act,  had  entered  into  a 
contract  of  marriage  per  verba  de  prcesenti^  not  followed  by 
solemnization. 

Various  questions  and  considerations  connected  with  this 
subject  have  presented  themselves  in  the  course  of  these  dis- 
cussions, and  to  which  I  shall  shortly  advert.  First,  as  to 
the  religious  ceremony : 

It  appears  from  the  authorities  to  which  I  have  referred, 
that  it  was  formerly  considered  essential  to  the  full  effect  of 
a  marriage  that  it  should  be  solemnized  in  the  church.  The 
ceremony  is  well  known ;  it  had  been  in  use  for  many  hun- 
dred years,  and  corresponded  in  substance  with  the  present 
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form.    This  appears  from  several  ancient  manuals,  particularly 

those  of  Salisbury  and  York,  which  are  stiU  in  existence. 

The  rule  as  to  the  necessity  of  a  public  celebration 

*  859    was  afterwards  relaxed,  and  it  is  clear  that  in  *  the 

Temporal  Courts  the  same  consequences  attended  these 
marriages  as  if  they  had  been  celebrated  in  facie  eeclesice,  I, 
of  course,  except  the  case  of  dower  ad  ontium  eeclence^  which 
depended  upon  a  particular  rule.  Such  marriages,  however, 
though  performed  by  a  person  in  holy  orders,  and  according 
to  the  rules  of  the  church,  were  considered  to  be  clandestine, 
and  subjected  the  parties  to^the  censures  oT  the  church. 
Two  instances  are  mentioned  in- which,  according  to  popular 
tradition,  such  censure  was  pronounced ;  viz.,  upon  the  mar- 
riage of  Sir  Edward  Coke  with  Lady  Hatton,  and  the  mar- 
riage of  the  Lord  Chancellor  Ellesuere.  In  the  former  case 
the  censure  is  said  to  have  been  slight,  the  parties  having 
erred  from  ignorance  of  the  law ;  but  in  no  case  of  this  sort, 
where  the  marriage  ceremony  was  performed  by  a  person  in 
holy  orders,  although  the  parties  might  be  liable  to  ecclesias- 
tical censure,  were  they  ever  compelled  to  repeat  the  cere- 
mony in  the  face  of  the  church.  It  is  obvious,  therefore,  that 
such  marriages,  though  clandestine,  were  considered  by  the 
Ecclesiastical  Courts  to  be  complete  and  lawful  marriages,  as 
they  indisputably  were  by  the  Courts  of  Common  Law.  Still, 
however,  the  Spiritual  Court,  when  it  decreed  the  perform- 
ance of  marriage,  always  decreed  that  it  should  be  solemnized 
in  the  face  of  the  church. 

A  question  has  been  raised  as  to  the  celebration  of  the 
marriage  ceremony  by  a  deacon ;  and  it  has  been  asked,  if  it 
was  formerly  required  that  the  ceremony  should  be  performed 
by  a  person  in  priest's  orders,  by  what  authority  this  change 
was  introduced.  It  appears,  by  reference  to  the  ancient 
rituals,  that  formerly  the  sacrament  was  administered  before 
the  nuptial  benediction  was  pronounced,  and  that,  as  this 
could  only  be  administered  by  a  priest,  his  presence 

*  860    *  was  necessary.    Marriage  itself  was   also,  by  the 

mere  nature  and  force  of  the  contract,  considered  to 
be  a  sacrament ;  and  the  solemnization,  therefore,  by  a  priest 
might  on  this  ground  have  been  thought  necessary ;  but  when, 
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at  the  Reformation,  it  ceased  to  be  considered  as  a  sacrament, 
and  when  it  was  no  longer  required  that  the  sacrament  should 
be  administered  at  the  time  of  the  marriage,  there  was  no 
reason  why  the  ceremony  should  not  be  performed  by  a  pe> 
son  in  holy  orders  as  a  deacon. 

It  is  further  to  be  observed,  that  in  the  Act  of  Uniformity, 
18th  &  14th  Charles  2,  it  is  expressly  enacted,  that  certain  of 
the  ojffices  contained  in  the  Book  of  Common-prayer  shall  be 
performed  only  by  a  priest ;  thereby  constructively  admitting 
that  the  other  offices,  of  which  matrimony  is  one,  may  be 
performed  by  a  deacon. 

It  is  said  that  a  marriage  may  be  valid,  though  not  per^ 
formed  by  a  person  in  holy  orders,  as  in  the  case  stated  by 
Lord  Stowell,  in  Bawke  v.  Corri:  (a)  "  It  seems,"  he  says, 
**  to  be  a  generally  accredited  opinion,  that  if  a  marriage  is 
had  by  the  ministration  of  a  person  in  the  church  who  is 
ostensibly  in  holy  orders,  and  is  not  known  or  suspected  by 
the  parties  to  be  otherwise,  such  marriage  shall  be  supported. 
Parties  who  come  to  be  married  are  not  expected  to  ask  for 
the  sight  of  the  minister's  letters  of  orders,  and  if  they  saw 
them,  could  not  be  expected  to  inquire  into  their  authen- 
ticity." I  do  not  very  well  understand  the  inference  intended 
to  be  drawn  from  this  case.  It  amounts  to  nothing  more 
than  this,  that  where  the  law  requires  the  ministration  of  a 
person  in  holy  orders,  if  a  man  assumes  that  character 
under  such  circumstances  as  *  to  impose  upon  those  *  861 
who  require  his  ministration,  and  they,  acting  fairly 
and  bond  fide^  are  deceived  in  this  particular,  the  Court  which 
has  to  decide  on  the  validity  of  the  transaction  will  not  suffer 
them  to  be  the  victims  of  imposition  and  fraud,  but  will 
decree  in  favour  of  the  marriage.  This  exception  can  only 
apply  in  cases  where,  by  the  general  rule  of  law,  the  service 
of  a  person  in  holy  orders  is  necessary ;  and  cannot,  there- 
fore, be  properly  used  to  impeach  that  rule. 

Another  question  that  has  been  raised,  and  which  bears 
immediately  upon  the  judgment  of  the  Court  below,  is  this : 
Assuming  that  a  marriage  can  be  solemnized  only  by  a  person 

(a)  2  Hagg.  Cons.  Bep.  280. 
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in  holy  orders,  whether  a  Presbyterian  minister,  regnlaily 
ordained  according  to  the  rules  of  the  Presbyterian  church,  is 
competent  to  perform  the  ceremony  between  members  of  the 
Established  Church,  so  as  to  give  full  validity  and  effect  to 
the  marriage  ? 

Holy  orders,  according  to  the  law  of  England,  are  orders 
conferred  by  episcopal  ordination.  This  was  the  law  of  the 
Catholic  church  in  this  country,  and  the  same  law  continued 
after  the  Reformation  as  the  law  of  the  Episcopal  Reformed 
Church,  distinguished  by  the  appellation  of  the  Church  of 
England.  The  mode  of  conferring  these  orders  is  prescribed 
in  the  Act  of  Uniformity,  2  &  3  Edw.  6,  and  18  &  U  Chas.  2. 
Similar  laws  were  passed  at  about  the  same  periods  in  Ireland, 
for  the  regulation  of  the  church  of  that  country,  which  was 
founded  on  the  same  principles  and  governed  by  the  same 
rules  as  the  Church  of  England.  A  marriage  celebrated 
by  a  Roman  Catholic  priest,  as  in  Ftelding^a  OtMse  and  other 
instances,  has  been    considered    valid.      A  priest   of  the 

Romish  church  is  a  priest  by  episcopal  ordination, 
*  862    *  and  his   orders  are  accounted  holy  orders  by  our 

church.  If  he  conforms  to  the  Protestant  faith,  and 
is  presented  to  a  benefice,  no  new  ordination  is  necessaiy ; 
nor  would  it,  indeed,  be  proper. 

The  two  Churches  of  England  and  Ireland,  the  same  in 
doctrine,  in  ceremony,  and  in  discipline,  have  been  united, 
and  the  same  law  which  applied  to  each  church  in  its  sepante 
state  has  become  the  law  of  the  united  church.  It  is  said 
that  we  admit  the  validity  of  the  ordination  of  the  ministers 
of  the  Church  of  Scotland,  and  that  by  the  Act  of  Union 
their  title,  as  legally  ordained  ministers,  is  valid  in  evezy  part 
of  the  empire.  As  respects  their  reverend  character  that 
certainly  is  so ;  but  this  conveys  no  authority  out  of  Scotland. 
Holy  orders  in  England  still  mean  the  same  thing  as  before 
the  union  with  Scotland ;  viz.,  orders  conferred  by  episcopal 
ordination  ;  and  what  is  required  to  be  done  by  a  minister  in 
holy  orders  cannot,  therefore,  be  done  by  an  ordained  minister 
of  the  Scotch  church.  The  question  is  not  affected  by  the 
Toleration  Acts.  These  Acts  remove  penalties  and  disabili- 
ties ;  they  confer  no  title.  The  claim  made  by  the  Presbyte- 
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nans  in  Ireland  cannot  be  supported  upon  any  principle  that 
would  not  apply  equally  to  every  denomination  of  dissenters. 
I  respect  the  character  of  the  Presbyterian  ministers  of  Ire- 
land, their  learning  and  piety ;  but  this  is  a  question  of  mere 
legal  interpretation,  which  must  be  determined  without  refers 
ence  to  the  character  or  conduct  of  the  parties. 

The  view  I  have  taken  of  the  effect  of  a  marriage  contract 
per  verba  de  prceaenti  will  afford  an  immediate  and  satis- 
factory answer  to  the  inference  attempted  to  be  drawn 
from  different  statutes  passed  ♦  with  reference  to  this  *  86S 
subject.  I  allude,  in  the  first  place,  to  the  Statute 
12  Chas.  2,  c.  33,  for  confirmation  of  marriages  during  the 
Commonwealth.  It  is  said  that  if  a  contract  per  verba  de 
prcesenti  be  an  actual  marriage,  what  necessity  was  there  for 
this  Act?  for  the  marriages  entered  into  under  the  oixiinance 
were  of  this  nature.  Undoubtedly  that  is  so ;  but  if  such 
contracts  were  not  followed  by  all  the  consequences  of  mar- 
riages regularly  solemnized,  the  Act  was  obviously  necessary, 
and  it  accordingly  puts  these  marriages  on  the  same  footing 
as  marriages  solemnized  according  to  the  rites  of  the  Church 
of  England.  Ek][ually  plain  is  the  explanation  of  the  clause 
in  the  statute,  by  which  the  validity  of  these  marriages  is 
left  to  the  decision  of  the  Temporal  Courts.  The  reason  is 
obvious:  When  they  were  rendered  valid  and  binding  by 
the  Act,  the  question  in  each  instance  would  not  be  a  ques- 
tion of  ecclesiastical  law,  but  merely  whether  the  particiilar 
case  came  within  the  provisions  of  the  statute'. 

The  same  observation  will  apply  to  the  reasoning  founded 
on  the  different  Acts  relating  to  marriages  celebrated  by 
Presbyterian  ministers  in  Ireland  and  in  India.  But  then  it 
must  also  be  admitted  that  these  Acts  would  have  been  un- 
necessary, if  a  contract  per  verba  de  prcesenti  had  been 
attended  with  the  same  civil  rights  as  to  property,  &c.,  as  a 
regular  marriage  solemnized  according  to  the  rules  of  the 
church.  I  place  very  little  stress  upon  the  argument  that 
*has  been  founded  upon  the  form  of  certain  of  the  statutes 
relating  to  this  subject,  some  of  them  being  enacting  and 
others  declaratory.  They  appear  in  a  great  degree,  if  I  may 
so  express  myself,  to  neutralize  each  other;  and  many  of 
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them  are  wholly  inconsistent  with  the  notion  that  the 

*  864   legislature  considered  a  conti*act  per  *  verba  de  prceaenti 

to  have  the  full  effect  of  a  regular  solemnized  marriage. 

I  must  not  pass  over  the  observations  that  have  been  made 
upon  the  marriages  of  Jews  and  Quakers.  It  is  said  they  can 
only  be  supported  on  the  ground  of  their  being  contracts  per 
verba  de  prcesenti^  or  defuturo  followed  by  cohabitation. 

No  such  argument  can,  I  think,  be  justly  raised  from  the 
decisions  respecting  marriages  amongst  the  Jews.  They  are 
treated  in  those  decisions  as  a  distinct  people,  governed,  as 
to  this  subject,  by  their  own  religious  observances  and  insti- 
tutions, among  which  marriage  is  included.  Speaking  upon 
this  subject.  Lord  Stowell,  in  the  case  oiRuding  v.  Smithy  (a) 
observes  that  '^  the  matrimonial  law  of  England  for  the  Jews 
is  their  own  matrimonial  law ;  and  an  English  Court  Chris- 
tian, examining  the  validity  of  an  English  Jew  marriage, 
would  examine  it  by  that  law,  and  that  law  only,  as  has  been 
done  in  the  cases  that  were  determined  in  this  Court  on  those 
very  principles."  Such  are  the  admitted  grounds  of  decision 
in  the  case  of  Jewish  marriages. 

The  question  as  to  the  marriage  of  Quakers  is  of  more 
difficult  solution.  In  the  case  so  frequently  referred  to,  be- 
fore Lord  Hale,  that  learned  Judge  is  reported  to  have  said« 
that  he  would  not  on  his  own  opinion  make  their  children 
bastards  ;  and  he  directed  the  jury  to  find  a  special  verdict. 
It  would  seem,  therefore,  that  the  inclination  of  his  opinion 
was  against  ther  validity  of  the  marriage.  If  he  had  consid- 
ered a  contract  per  verba  de  prcesenti  to  have  been  sufficient, 
there  would  have  been  no  difficulty  in  the  case,  and  he  would 
at  once  have  decided  accordingly.    Burnet  states,  that 

*  865    Hale  considered  ''  all  marriages,  *  made  according  to 

the  several  persuasions  of  men,  ought  to  have  their 
effects  in  law."  It  is  not  improbable,  therefore,  that  this 
was  the  ground  on  which  he  refused  to  decide  the  question. 
Lord  Keeper  North,  no  mean  lawyer,  though  full  of  religious 
and  party  prejudices,  considered  the  point  too  clear  for' 
doubt ;  and  observing  upon  the  course  pursued  by  Hale  in 

(a)  2  Hagg.  Cona.  Rep.  371. 
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this  case,  made  it  the  ground  of  a  bitter  and  not  veiy  decent 
attach  upon  that  distinguished  Judge. 

In  a  case'  mentioned  by  Mr.  Justice  Willbs,  in  Harford  v. 
Morris^  (a)  and  in  WooUton  y.  Scott  (ft)  before  Mr.  Justice 
Denison,  the  former  of  which  was  the  case  of  a  marriage 
between  Quakers,  and  the  latter  an  Anabaptist  marriage,  it 
was  held  that  an  action  of  criminal  conversation  might  be 
sustained.  Mr.  Justice  BuLLfSB,  in  commenting,  in  his  Law 
of  Nisi  Prius,  on  the  latter  decision,  does  not  suggest  as  the 
ground  of  the  judgment  that  the  marriage  was  valid  as  being 
a  contract  per  verba  de  pr(B$enti^  but  observes  that  it  had 
been  doubted  whether  the  ceremony  must  not  be  performed 
according  to  the  rites  of  the  church :  but  as  this,  he  says,  is 
an  action  against  a  wrong-doer,  and  not  a  claim  of  right,  it 
seems  sufficient  to  prove  the  marriage  according  to  any  form 
of  religion,  as  in  the  case  of  Quakers,  Anabaptists,  Jews,  &o. 
He  rests  this  class  of  cases,  therefore,  upon  the  distinction 
made  in  the  Courts  of  Law  between  a  claim  of  right  and 
proceedings  against  a  wrong-doer. 

In  Green  v.  Green^  (c)  which  was  also  the  case  of  a  Quaker 
marriage,  it  was  considered  that  a  marriage  according  to  the 
forms  used  among  that  sect  was  not  sufficient  to  support  a 
suit  for  the  restitution  of  conjugal  rights. 

*  A  question  as  to  the  effect  of  those  marriages  arose  *  866 
in  the  case  of  Haughton  v.  Saughton^  (d)  before  Lord 
Manners,  when  Chancellor  of  Ireland.  He  decided  in  favour 
of  their  validity,  but  not  on  the  ground  of  a  contract  per 
verba  de  prceeenti,  but  because  he  considered  that  they  were 
included  in  the  Irish  Statute  21  &  22  Geo.  3,  for  the  relief  o 
dissenters.  Quakers  are  excepted  from  the  Marriage  Act, 
but  no  other  dissenters ;  and  being  put  in  this  respect  on  the 
same  footing  with  the  Jews,  it  is  not  an  unfair  inference  that 
the  legislature  intended  to  place  them  on  the  same  footing 
with  respect  to  their  marriages,  and  thus  constructively  to 
legalize  them.  This  provision  in  the  Act  was  considered  by 
Sir  William  Wynne,  in  Sylveira  r.  Alvarez^  as  a  strong 
recognition  of  the  validity  of  these  marriages.    In  none  of 

(a)  1  Hagg.  C.  Rep.  App.  9.  (&)  Bull.  N.  P.  28. 

(c)  1  Hagg.  C.  Rep.  App.  9.  (<0  1  Moll.  611. 

[727] 


*  866  CASES  IN  THE  HOUSE  OP  LOBDS. 

the  cases  is  it  rested  on  the  ground  of  the  form  constituting 
a  contract  per  verba  de  prcB9enti.  Although  these  marriages, 
therefore,  may  a£Ford  materials  for  popular  reasoning,  they  do 
not,  I  think,  lead  to  any  certain  conclusion,  or  give  a  greater 
e£Eect  to  a  contract  per  verba  de  prcesenti  than  is  ascribed  to 
it  by  the  authorities  to  which  I  have  before  referred. 

I  abstain  from  referring  in  detaU  to  the  convictions  for 
bigamy  in  Ireland,  in  the  cases  of  marriages  not  authorized 
by  the  legislature,  because  this  is  the  very  subject  of  the  pres- 
ent appeal ;  but  I  freely  admit  that  the  opinions  of  the  learned 
Judges,  under  whose  direction  these  convictions  occurred,  are 
entitled  to  the  greatest  consideration  and  respect. 

Several  modem  oases  have  been  referred  to,  in  which  the 
question  as  to  the  effect  of  a  contract  per  verba  de  pr(B$enti 
has  been  more  or  less  considered.    I  will  refer  to  them  in 

their  order. 
♦  867       ♦  The  first  is  that  of  The  King  v.  The  Inhabitants 

of  Brampton^  (a)  in  the  time  of  Liord  Ellenborough. 
In  that  case  the  marriage  was  publicly  celebrated  by  a  per- 
son officiating  as  a  priest,  in  a  chapel  in  the  town  of  Cape  St. 
Nicola  Mole,  in  St.  Domingo.  What  Lord  Ellenbobouoh 
said  upon  this  occasion  does  not  admit  of  dispute.  His 
words  were  these:  "A  contract  of  marriage  per  verba  de 
proeeenti  would  have  bound  the  parties  before  the  Marriage 
Act ;  and  this  appears  to  have  been  per  verba  de  prcesenti, 
and  to  have  been  celebrated  by  a  priest ; "  and,  after  alluding 
to  Fieldinff^s  Case^  (6)  he  adds,  "  There  is  this  further  cir- 
cumstance, that  the  ceremony  was  performed  in  a  public 
chapel,  instead  of  in  private  lodgings,  as  it  was  in  Mr.  Field- 
ing* %  Caee.^^  All  this  is  perfectly  consistent  with  the  view  I 
have  taken  of  this  subject.  In  the  case  of  Lataur  v.  Tea%^ 
dale^  ((;)  the  marriage  ceremony  was  performed  by  a  Roman 
Catholic  priest  in  the  Black  Town,  at  Madras.  This  case  was 
the  same  in  principle  as  the  former,  except  that  the  ceremony 
here  was  performed,  not  in  a  chapel,  but  in  a  private  room, 
as  in  Fielding^s  Case.  Chief  Justice  Gibes,  a  very  acute 
lawyer,  stated  on  that  occasion,  but  unnecessarily,  —  for  the 

(a)  10  Eftst,  282.  (&)  14  St.  Tr.  1327. 

(c)  8  Taunt.  830;  2  Marsh.  233. 
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ceremony  was  performed  by  a  priest,  *-*-  the  broad  principle, 
that  a  contract  per  verba  de  prcesenti  was  before  the  Marriage 
Act  considered  as  an  actual  maniage ;  but  he  adds,  that 
doubts  have  been  entertained  whether  it  was  so  unless  fol- 
loTired  by  cohabitation.  There  is  no  foundation  for  the  doubts 
that  were  suggested  by  the  Chief  Justice  ;  and  in  stating  the 
general  position  he  did  not  accompany  it  with  any  of 
the  explanations  and  qualifications  with  *  which  it  had  *  868 
been  stated  by  Lord  Stowell  and  other  eminent  civil- 
ians. 

In  Beer  v.  Wardi,  (a)  which  was  an  issue  out  of  Chancery, 
the  same  position  was  stated  by  Lord  Tenterden,  an  ex- 
tremely cautious  and  very  learned  Ju^e,  in  his  direction  to 
the  jury.  But  Lord  Eldon,  when  the  case  afterwards  came 
before  him,  and  whose  attention  had  been  frequently  directed 
to  questions  of  this  nature,  appears  from  the  short-hand 
writer's  notes  of  the  case,  which  I  haye  carefully  read,  to 
have  cautiously  abstained  from  adopting  this  position,  and, 
after  suggesting  some  other  points  for  consideration,  directed 
a  new  trial  to  be  had  at  the  bar  of  the  Court  of  King's 
Bench. 

It  may  be  proper  to  observe,  with  reference  to  this  last 
decision,  that  in  the  case  of  The  King  v.  The  Inhabitants  of 
Bathwiok^  (i)  the  Court  of  King's  Bench  seems  to  have  con- 
sidered it  necessaiy  that  the  marriage  should  have  been  cel- 
ebrated by  a  clergyman,  for  in  any  other  view  of  that  case 
the  points  in  controversy  must  have  been  wholly  immaterial. 
Lord  Tenterden  was  at  that  time  Chief  Justice  of  the  King's 
Bench,  and  after  consideration  delivered  the  judgment  of  the 
Court. 

In  the  case  of  Smith  v.  Maxwell^  («)  before  Lord  Wtnfobd, 
the  only  question  was,  whether  in  Ireland  a  marriage  in  a 
private  house  was  valid.  The  marrii^e  ceremony  was  per- 
formed by  the  curate  of  the  parish,  and  the  learned  Judge 
decided  that  such  a  maniage  was  legal,  and  that  it  need  not 
be  celebrated  in  the  church.    To  the  same  effect  was  the 


(a)  MS.  Vide  ante,  611.  (b)  2  Bar.  &  Ad.  639. 

(c)  1  Ry.  &  Moo.  N.  P.  80. 
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judgment  of  Sir  John  Nicholl,  in  Steadman  v.  Paw* 

*  869    ell.  (a)     In  *  Ireland,  he  says,  marriage  may  be  had 

without  any  celebration  in  facie  ecclesice  or  in  the  pres- 
ence of  witnesses.  By  celebration  in  facie  ecdesiee,  he  obvi- 
ously meant  in  a  church,  in  contradistinction  to  a  private 
house,  where  the  marriage  in  question  in  that  case  was  per- 
formed. Lyndwoode's  explanations  of  the  terms  in  facie 
ecclesice  is  this,  ^^  in  conspectu  ecclesise,  populi  scilicet  con- 
gregati  in  ecclesi&."  The  main  point  in  controversy  in  the 
case  of  Steadman  v.  Powell  was,  whether  the  priest  who  per- 
formed the  ceremony  was  a  Roman  Catholic. 

The  opinion  of  Lord  Eldon,  in  the  case  of  M^Adam  v. 
Walker^  (i)  was  pronounced  in  a  Scotch  case,  and  obyiously 
had  reference  to  the  law  of  that  country. 

If  I  may  refer  to  the  opinion  of  the  several  eminent  law- 
yers, both  of  the  Ecclesiastical  and  Civil  Courts,  who  were 
consulted  upon  the  subject  of  marrii^es  in  India  perfonned 
by  ministers  of  the  Church  of  Scotland,  it  will  be  found  that 
they  all  concurred  in  stating  that  those  marrii^es  were  not 
to  all  purposes  legal  marriages,  but  that  they  were  binding 
upon  the  parties,  so  that  a  subsequent  marriage  by  either 
during  the  life  of  the  other,  with  a  third  person,  would  be 
invalid.     To  this  opinion  I  entirely  assent. 

I  fully  admit  the  learning,  ability,  and  experience  of  the 
several  distinguished  Judges  to  whom  I  have  thus  referred : 
but  with  the  explanations  which  I  have  given,  I  do  not  see 
sufficient  ground  in  these  opinions  to  lead  me  to  change  my 
view  of  this  subject,  agreeing  as  it  does  with  what  has  been 
laid  down  by  the  most  eminent  civilians,  and  with  the  corre- 
sponding decisions  of  the  Courts  of  Common  Law  from  the 
earliest  period  of  our  history. 

I  have  been  led,  in  consequence  of  the  range  that 

*  870   *  has  been  taken  in  these  discussions,  and  the  great 

and  important  interests  which  they  involve,  to  enter 
into  the  consideration  of  this  subject  more  extensively  than 
is  perhaps  necessary  for  the  decision  of  the  question  immedi- 
ately before  your  Lordships.    The  immediate  point  for  de- 

(a)  1  Addams,  S.  (b)  1  Dow,  14S. 
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cision  is,  whether  the  defendant  George  Millis  is,  under  the 
circumstances  stated  in  the  special  verdict,  guilty  of  the 
crime  of  bigamy.  The  marriage  in  Ireland,  which  is  the  first 
marriage,  is  not  rendered  valid  by  statute,  one  of  the  parties 
being  a  member  of  the  Established  Church.  If,  therefore,  it 
was  not  celebrated  by  a  person  in  holy  orders,  according  to 
the  meaning  of  those  terms  in  the  law  of  England,  it  can,  I 
think,  operate  only  as  a  eon  tract  per  verba  de  prcesenti;  and 
the  question  will  be,  whether  such  a  contract  is  sufficient  to 
support  the  indictment.  And  upon  this  point,  I  confess  I 
should  feel  great  difficulty  in  dissenting  from  the  opinion  of 
the  Queen's  Judges,  as  expressed  by  the  learned  Chief  Jus- 
tice. "  If,"  he  says  (anfe,  p.  689),  "  a  marriage  per  verba  de 
prcBsenti  without  any  ceremony  is  good  for  the  first  marriage, 
it  is  good  also  for  the  second ;  but,"  he  adds,  ^^  it  never 
could  be  supposed  that  the  legislature  intended  to  visit  with 
capital  punishment  (for  the  offence  would  be  capital  if  the 
plea  of  clergy  could  be  counter-pleaded)  the  man  who  had 
in  each  instance  entered  into  a  contract  per  verba  de  prcesenti^ 
and  nothing  more." 

But  independently  of  this  consideration,  it  is  material 
upon  this  part  of  the  subject  to  advert  again  to  the  effect  of 
such  a  contract.  Let  me  suppose  a  contract  of  marriage  per 
verba  de  prcesenti^  and  a  subsequent  marriage  duly  solemnized 
by  the  same  man  with  another  woman.  The  woman  dies,  — 
the  marriage  becomes  binding,  and  the  issue  legiti- 
mate.  How  can  *  a  prosecution  for  bigamy  be  sus-  *  871 
tained  for  entering  into  a  marriage  which  the  law 
recognizes,  and  will  not  suffer  to  be  annulled  ?  But  if  an 
indictment  could  not,  under  such  circumstances,  be  main- 
tained, neither  could  it,  I  conceive,  during  the  life  of  the 
woman;  for  the  guilt  or  innocence  of  the  husband  could 
never  be  made  to  depend  upon  the  accident  of  her  life  or 
death. 

I  may  further  observe  to  your  Lordships,  that  it  seems 
never  to  have  occurred  to  any  one,  in  suits  to  annul  a  mar- 
riage by  reason  of  precontract,  to  suggest  that  the  party  had 
been  guilty  of  bigamy.  There  is  no  trace  of  any  such  intima- 
tion ;  and  yet  in  every  one  of  these  cases,  if  a  contract  per 
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verba  de  prcBsenti  were  sufficient  for  this  purpose,  that  offence 
must  have  been  committed. 

But  there  is  another  difficulty  in  the  way  of  the  proseca- 
tion  in  thb  case,  arising  out  of  the  change  introduced  into 
the  law  of  Ireland  by  the  Statute  58  Geo.  8,  c.  81.  It  is 
thereby  enacted,  *^  That  in  no  case  whatsoerer  shall  any  suit 
or  proceeding  be  had  in  any  Ecclesiastical  Court  in  Ireland, 
in  order  to  compel  a  celebration  of  any  marriage  in  facie 
eedesice^  by  reason  of  any  contract  of  matrimony  whatever, 
whether  per  verba  de  prtBsenti  or  per  verba  de  ftituro,  which 
shall  be  entered  into  after  the  end  and  expiration  of  ten  days 
next  after  the  passing  of  this  Act."  This  clause  is  copied 
from  the  13th  section  of  the  English  Marriage  Act  The 
effect  of  this  statute  has  been  to  change  entirely  the  character 
of  a  contract  per  verba  de  prcesenti^  at  least  as  to  its  temporal 
effect.  It  is  no  longer  indissoluble  ;  solenmisation  cannot  be 
enforced ;  it  has  no  longer  the  effect  of  avoiding  a  sub* 
*872  sequent  marriage  solemnized  in  fade  ^eedesuB^  but 
such  marriage  is  from  the  time  of  its  celebrati9n  valid 
and  binding,  and  accompanied  with  all  the  civil  couBequences 
of  a  regular  and  perfect  marriage.  How  then  can  such  a 
marriage,  which  the  law  sanctions,  and  the  obligations  of 
which  it  enforces,  constitute  the  crime  of  bigamy  ?  In  this 
offence  it  is  the  second  marriage  that  is  the  criminal  act; 
such  marriage  is  a  mere  nullity ;  it  is  simply  void,  and  so 
completely  void  that  the  woman  may  be  examined  as  a  wit- 
ness against  the  person  with  whom  she  has  gone  through  the 
ceremony  of  mamage.  But  in  the  case  of  a  contract  per 
verba  de  prcesenti^  followed  by  a  subsequent  marriage  wiUi 
another  person  duly  solemnized,  the  second  marrii^e  is,  on 
the  contrary,  by  the  law  of  Ireland,  legal  and  binding. 

It  cannot,  I  think,  be  contended,  at  least  with  any  effect, 
that  as  the  Act  in  its  terms  only  prevents  a  proceeding  to 
enforce  the  performance  of  the  marriage  contract,  a  suit  may 
still  be  instituted  for  annulling  a  subsequent  marriage  sol- 
emnized in  facie  ecelesuB.  It  is  not,  t  think,  very  reasonable 
to  suppose  that  such  could  have  been  the  intention  of  the 
legislature.  For  what  purpose  could  such  a  proceeding  be 
had,  unless  with  a  view  of  enforcing  the  performance  of  the 
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first  contract,  which  the  statute  declares  shall  no  longer  be 
done? 

Sir  WiLUAM  Blackstone  appears  to  have  entertained  the 
same  opinion  upon  the  construction  of  the  English  Marriage 
Act,  which  contaixiis  precisely  the  same  provision  ;  and  from 
that  time  to  the  present,  a  period  of  nearly  a  century,  no 
such  suit  has  ever  been  instituted,  or,  as  far  as  I  can  learn, 
ever  contemplated. 

I  am  of  opinion,  therefore,  after  much  anxious  considera- 
tion, for  the  reasons  and  upon  the  grounds  which  I 
have  thus  stated  to  your  Lordships,  but  at  the  *  same    *  873 
time  with  all  due  deference  and  respect  for  those  who 
differ  from  me  on  this  subject,  that  the  indictment  against  the 
defendant,  Geoige  MiUis,  cannot  be  sustained. 

Lord  Cottenham.  —  I  have  not,  in  the  course  of  a  pretty 
long  professional  life,  met  with  any  case  so  embarrassing  as 
the  present.  It  is  impoi^sible  to  come  to  any  conclusion 
without  overruling  authorities  to  which  the  greatest  possible 
respect  is  due.  The  highest  names  in  the  history  of  the  law 
stand  opposed  to  each  other.  If  the  conclusion  to  which  I 
have  felt  myself  compelled  to  come  be  erroneous,  the  error 
has  not  arisen  from  any  prepossession  of  my  mind.  The 
many  great  modem  authorities  who  have  expressed  opinions 
inconsistent  with  the  judgment  under  review  ;  the  presump- 
tion that  the  law  of  this  country  respecting  marriage,  previous 
to  the  Marriage  Act  of  26  Geo.  2,  c.  38  (1753),  had  been  the 
same  as  prevailed  in  other  countries  which  derived  their  law 
upon  that  subject  from  the  same  source ;  and  a  consideration 
of  the  great  evils  necessarily  attendant  upon  a  confirmation  of 
the  judgment,  —  had  raised  in  my  mind  a  very  strong  impres- 
sion that  the  judgment  was  erroneous,  and  no  slight  wish  that 
it  might  be  found  to  be  so.  It  was  not  until  I  came  to  exam- 
ine in  private  the  early  authorities,  and  to  consider  the  weight 
of  the  objections  which  have  been  raised  to  them,  that  I  found 
it  impossible,  consistently  with  the  duty  I  owe  to  this  House 
and  to  the  public,  to  adopt  any  conclusion  but  that  to  which 
these  authorities  uniformly  and  of  necessity  lead. 

It  is  to  be  observed  in  the  outset  that  the  present  inquiry 
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is  as  to  the  state  of  the  law  as  it  existed  before  1753. 
•  874  Ninety  years  have  elapsed  since  that  *  state  of  the  law 
has  ceased  to  exist  in  this  country,  —  a  circumstance 
which  adds  greatly  to  the  difficulty  of  the  inquiry,  and  which 
it  is  of  the  utmost  importance  tof  keep  in  mind,  when  striking 
the  balance  between  the  authorities  which  preceded  and  those 
which  followed  that  date.  The  former  arose  in  administering 
the  then  existing  law,  and  proceeded  from  Judges  necessarily 
conversant  with  all  that  affected  the  important  subject  of 
marriage.  The  latter  consist  principally  of  expressions  of 
impressions  of  what  the  law  had  been  at  former  times,  and 
of  the  administration  of  which  the  authors  of  those  opinions 
probably  never  had,  or  had  ceased  to  have,  any  experience ; 
and  it  is  obvious  that  the  observation  applies  the  more  strongly 
to  those  authorities  which  are  the  most  removed  &om  the 
time  at  which  this  law,  by  the  passing  of  the  Marriage  Act, 
ceased  to  exist  in  this  country. 

The  question  is,  did  a  contract  of  marriage  per  verba  de 
prcesenti  tempore^  without  the  intervention  of  a  priest  in  holy 
orders,  constitute  a  valid  marriage  by  the  law  of  this  country  | 
as  it  existed  before  the  passing  of  the  Marriage  Act?  In  • 
considering  this  matter  the  first  question  a  lawyer  would  ask  | 
is,  what  decisions  are  there  to  be  found  of  that  period  upon  \ 
this  subject  ?  The  answer,  I  regret  to  say,  must  be  that  there  / 
are  many,  and  that  all,  without  any  exception,  held  that  such 
contract  did  not  constitute  a  valid  marriage. 

Upon  an  examination  of  these  authorities  the  whole  ques- 
tion must  depend.    Since  the  Marriage  Act  there  cannot  have 
been  many  occasions  of  decision  upon  the  subject ;  and  the 
opinions  of  modern  Judges  and  writers,  however  important 
as  commentators  upon  a  law  which  had  ceased  to  exist,  can- 
not be  of  avail  unless  supported  by  decisions  and 
*  875    authorities  of  the  times  *  during  which  the  law  pre- 
vailed.   But  before  I  proceed  to  examine  these  au- 
thorities, it  will  be  desirable  to  clear  the  way  by  disposing  of 
some  arguments,  which,  if  well  founded,  would  go  far  to 
prove  that  there  could  not  have  been  any  such  decisions; 
or  that  if  there  were  any,  they  must  necessarily  have  been 
erroneous. 
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The  civil  law,  it  has  been  said,  was  the  foundation  of  the 
law  of  marriage  in  Europe,  and  that  by  that  law,  before  the 
Council  of  Trent,  a  contract  per  verba  de  prcesenti  constituted 
marriage,  as  it  does  in  Scotland  to  this  day ;  and  that  there 
was  no  reason  to  suppose  that  the  marriage  law  of  England 
was  at  that  time  different  from  the  marriage  law  of  other  Chris- 
tian countries ;  but,  on  the  contrary,  as  the  subject  of  mar- 
riage was  under  the  jurisdiction  of  the  Ecclesiastical  Courts, 
and  as  there  was  an  appeal  from  those  Courts  to  Rome,  it 
was  to  be  assumed  that  the  marriage  law  of  this  country  and 
of  Rome  was  the  same. 

'  Now  it  is  quite  certain  that  the  civil  and  canon  law  never 
had,  as  such,  any  authority  in  this  country  ;  but,  in  the  lan- 
guage of  the  Statute  of  25  Hen.  8,  c.  21,  '^  such  laws  had 
effect  only  so  far  as  the  Sovereign  and  people  of  this  realm 
had  taken  them  at  their  free  liberty,  at  their  own  consent,  to 
be  used  amongst  them ;  and  had  bound  themselves  by  long 
use  and  custom  to  the  observance  of  the  same."  In  illustra- 
tion of  which,  Blackstone,  following  the  example  of  Sir  Mat- 
thew Hale,  classes  the  civil  and  canon  law  in  use  in  this 
country  as  part  of  the  common  or  unwritten  law.  And  with 
respect  to  the  appeal  to  Rome,  Blackstone  (a)  observes,  that 
the  Act  of  Hen.  8,  which  subjected  those,  who  should 
appeal  to  Rome  to  the  *  penalties  of  a  prsemunire,  only  *  876 
punished  that  which  was  illegal  before. 

The  rules,  therefore,  of  the  civil  and  canon  law,  as  gener- 
ally received,  cannot  materially  bear  upon  the  present  in- 
quiry ;  but  it  is  highly  important  to  ascertain  what  were  the 
rules  in  this  respect  by  which  the  Ek^clesiastical  Courts  in  this 
country  were  regulated ;  for  as  the  jurisdiction  of  all  ques^ 
tions  of  marriage  has  been  exercised  by  the  Ecclesiastical 
Courts  ever  since  their  separation  from  the  Civil  Courts  soon 
after  the  Conquest,  the  law  of  those  Courts  must  have  been 
at  all  times  the  law  of  the  country.  It  is  true  that  in  certain 
cases  in  which  questions  of  marriage  arose  incidentally,  as  in 
personal  actions,  in  which  the  right  depended  upon  the  fact 
of  marriage,  and  not  upon  its  legality,  reference  was  not 

(a)  4  Comm.  116. 
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made  to  the  ecclesiastical  authorities ;  yet  as  that  was  the 
only  course  in  aU  cases  in  which  the  validity  of  a  maniage 
was  directly  in  issue,  in  all  which  cases  the  CiTil  Court  was 
bound  to  respect  the  certificate  of  the  bishop  as  conclusiyey  it 
follows  that  the  Ciyil  Courts  could  not  hare  had  any  rules 
but  those  which  they  received  from  the  ecclesiastical  author- 
ities ;  and  this  may  account  for  the  fluctuations  which  appear 
at  different  times  to  have  taken  place ;  a  clandefitine  mar- 
riage, that  is,  one  not  celebrated  in  facie  eeclencB^  being  at 
some  periods  treated  as  void,  and  at  others  only  as  irregular ; 
and  a  mass-priest  being  in  some  cases  treated  as  neceesaiy  to 
give  validity  to  a  marriage,  and  in  others,  any  one  in  holy 
orders  being  considered  as  sufficient  for  that  purpose. 

It  is  expedient,  therefore,  to  ascertain  as  far  as  possible 
what  rules  were  prescribed  to  the  Ecclesiastical  Courts  by 

the  authorities  within  this  realm ;  and  if  it  shall  appear 
*  877    that  before  the  time  at  which  the  *  canon  law  is  stated 

to  have  been  introduced  into  this  country,  that  is,  be- 
fore 1290,  there  were  laws  existing  which  regulated  the 'pro- 
ceedings and  decisions  respecting  marriage,  and  which  do  not 
appear  afterwards  to  have  been  altered,  it  must  be  of  more 
importance  to  look  to  such  laws  than  to  the  rules  of  the  gen- 
eral civil  or  canon  law ;  aod  it  appears  that  there  were  such 
laws,  and  that  by  those  laws  the  intervention  of  a  pei^ 
son  in  orders  was  necessary  to  constitute  a  valid  marriage. 
The  Institutes  of  Edmund  direct  that  in  nuptials  there  shall 
be  a  maa»*priest,  who  shall  with  God's  blessing  join  the  par^ 
ties  together  Q^achmare^^  is  the  word)  to  all  prosperity. 
And  l|y  the  ordinance  of  a  council  held  at  Winchester  in  the 
time  of  Archbishop  Lanfranc,  1076,  (a)  it  was  declared  that 
a  marriage  without  the  benediction  of  a  priest  should  not  be 
a  legitimate  marriage,  and  that  other  marriages  should  be 
deemed  fornication  ;  and  many  other  {nrovisions  against  din- 
destine  marriages  prove  that  such  marriages  were  in  fact  cel- 
ebrated by  priests. 

I  see  no  reason  to  doubt  the  authenticity  of  these  ancient 
ordinances,  and  if  genuine,  they  establish  the  fact  that  firom 

(a)  Johnst.  £cc.  Law  ;  A.D.  1076,  §  5. 
[786] 


THE  QUEEN  V.  MILLI8.  *  877 

the  earliest  time  the  laws  of  England  upon  this  subject  dif- 
fered from  the  civil  and  canon  law,  and  required  the  inter- 
vention of  an  ecclesiastical  authority  to  make  a  valid  marriage. 
If  any  doubt  could  exist  as  to  the  authenticity  of  these  ordi- 
nances, or  as  to  whether  they  had  been  adopted  by  the  laws 
of  this  country,  and  had  so  become  part  of  such  law,  such 
doubt  would  be  removed  if  it  should  be  found  that  the  deci- 
sions of  the  Civil  and  Ecclesiastical  Courts  were  in  con- 
formity with  the  directions  therein  contamed ;  which  leads 
to  an  examination  of  such  reported  cases  as  have  been  pro- 
duced for  this  purpose. 

*  In  order  to  judge  of  the  weight  and  importance  of   *  878 
these  decisions,  it  is  proper  to  consider  by  what  tests 
the  validity  of  a  marriage  is  to  be  tried ;  and  it  is  obvious 
that  the  consequences  of  a  valid  marriage  must  be,  — 

Ist.  To  give  to  the  woman  the  right  of  a  wife  in  respect  to 
dower. 

2d.  To  give  to  the  man  the  right  of  a  husband  in  the  prop- 
erty of  the  woman. 

3d.  To  give  to  the  issue  the  right  of  legitimacy. 

4th.  To  impose  upon  the  woman  the  incapacities  of  cover- 
ture. 

5th.  To  make  the  marriage  of  either  of  the  parties,  living 
the  other,  with  a  third  person,  void. 

Upon  each  of  these  heads  there  is  a  clear  authority  that 
none  of  these  consequences  followed  JErom  a  contract  of  mar- 
riage per  verba  de  prcesenti,  without  the  intervention  of  a 
person  in  holy  orders. 

First,  a  contract  per  verba  de  prcesenti  did  not  give  to  the 
woman  the  right  of  a  wife  in  respect  to  dower. 

Upon  this  first  point,  the  note  from  Lord  Hale's  MSS.,  (a) 
if  entitled  to  credit,  and  if  construed  according  to  the  ordi- 
nary and  technical  meaning  of  the  words  used,  is  decisive. 
As  to  its  authenticity,  we  are  told  in  the  preface  to  the  13th 
edition  of  Coke  upon  Littleton,  that  this  and  the  other  notes 
are  in  the  handwriting  of  Lord  Hale,  in  the  margin  of  a  copy 
of  Coke  upon  Littleton  in  the  posseesion  of  Mr.  Gybbon,  to 

(a)  Co.  Litt.  88  a,  n.  (10). 
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whose  £Gkther  it  was  presented  by  Lord  Hale  ;  and  that  the 

copy  of  the  notes  from  which  the  notes  in  the  13th  edition 

of  Coke  upon  Littleton  were  taken  was  made  from  the 

original,  for  the  use  of  Mr.  Yorke,  and  then  in  the 

*  879    possession  of  the  late  Lord  *  Habdwicke.    It  appears, 

therefore,  that  the  note  in  question  exists  in  the  hand- 
writing of  Lord  Hale  ;  and  there  does  not  appear  to  be  any 
reason  for  doubting  that  what  was  so  written  by  him  was  his 
own  composition,  and  not  copied  from  any  other  writing,  and 
that  what  he  states  to  have  been  decided  was  at  least  belieTed 
by  him  to  have  been  so  decided,  and  that  the  observatioDs 
upon  such  decision  were  his  own. 

What,  then,  does  Lord  Hale  state  to  haye  been  decided  ? 
and  what  are  his  observations  upon  it  ?  He  states  a  case, 
coram  Rege^  9th  &  10th  Edw.  1,  in  which  the  facts  were,  firat, 
a  contract  between  A.  and  B.  per  verba  de  prceMenti  and  issue ; 
second,  a  marriage  in  facie  eccleticB  between  A.  and  C. ;  third, 
a  sentence  by  the  ordinary,  whereby  B.  recovered  A.  for  her 
husband,  and  excommunication  of  A.  for  not  performing  the 
sentence ;  fourth,  a  subsequent  enfeofiPment  by  A.  of  land  to 
D. ;  and,  fifth,  a  subsequent  marriage  in  facie  eccleuice  between 
A.  and  B.,  and  the  death  of  A. 

The  decision  of  the  Court  below  was,  that  B.  was  entitled 
to  dower  out  of  the  lands  of  which  D.  had  been  enfeoffed, 
not  by  force  of  the  contract  per  verba  de  prcesenU  between  A. 
and  B.,  but  because  the  feofi&nent  between  the  sentence  and 
the  solemn  marriage  was  a  fraud;  but  that  was  reversed 
coram  Rege  et  Concilioy  because  there  was  no  seisin  in  A.  dur- 
ing the  espousals ;  and  of  this  Lord  Hale  expresses  his  appro- 
bation by  the  note,  ^'  Neither  the  contract  nor  the  sentence 
was  a  marriage." 

.  Now  it  is  to  be  observed  that  both  these  judgments  assume 
that  the  contract  was  not  a  marriage.    If  it  had  been  consid- 
ered to  be  a  marriage,  the  Court  below  would  have  found  a 
seisin,  in  fact,  during  the  coverture,  and  would  not  have 
resorted  to  the  groimd  of  fraud,  which  was  applicable 

*  880    only  to  the  supposition  *  that  the  coverture  commenced 

either  from  the  sentence  or  solemn  marriage ;  and  the 
Court  of  appeal  proceeded  expressly  upon  the  ground  that 
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the  coverture  did  not  commence   until   the   solemn  mar- 
riage. 

I  cannot,  therefore,  doubt  but  that  at  the  time  of  this 
decree,  about  1280,  it  was  considered  as  clear  law  that  a  con« 
tract  per  verba  de  prcesenti  did  not  constitute  a  marriage  for 
the  purpose  of  entitling  the  woman  to  dower,  and  that  Lord 
Hale  considered  the  law  to  be  the  same  at  his  time. 

It  has  been  suggested,  that  although  the  words  de  prcetevM 
were  used,  the  agreement  may  have  been  to  celebrate  a  future 
regular  marriage,  which  would  have  made  the  contract  in 
substance  one  per  verba  de  future.  This  supposition  is  inad- 
missible, cohabitation  having  followed  the  contract,  which 
would  have  given  to  a  contract  per  verba  de  fu/turo  all  the 
effect  of  a  marriage  per  verba  de  prcesenti. 

It  has  been  suggested  that  the  dower  to  which  these  cases 
refer  was  dower  ad  ostium  eceleBUBy  —  a  singular  supposition, 
when  the  marriage  from  which  the  claim  arose  was  clandes- 
tine ;  and  if  it  had  been  or  could  be  so,  no  explanation  would 
thereby  be  afforded.  The  question  of  the  validity,  of  the 
marriage  would  be  decided  by  the  same  rules.  Whatever 
might  be  the  character  of  the  dower  claimed,  the  want  of 
seisin,  and  not  the  want  of  an  assignment  ad  ostium  eeclesiasj 
was  the  ground  of  the  judgment. 

Secondly,  a  contract  per  verba  de  prmsenti  did  not  give  to 
the  man  the  right  of  a  husband  in  the  property  of  the  woman. 
This  was  decided  in  Haydon  v.  Qould^  (a)  which  occurred  in 
the  ninth  year  of  Queen  Anne.  The  parties  were  dissenters, 
and  the  marriage  was  according  to  the  form  of  the  sect, 
without  the  *  intervention  of  any  one  in  holy  orders ;  *  881 
cohabitation  followed,  but  the  Ecclesiastical  Court  held 
that  the  man  was  not  entitled  to  letters  of  administration  to 
the  property  of  the  woman.  That  decision  was  affirmed  by 
the  delegates. 

At  this  time,  in  the  ninth  of  Anne,  the  tide  of  a  husband 
to  administer  to  a  wife,  which  seems  to  have  been  at  all  times 
recognized,  had  been  confirmed  by  an  Act  of  Parliament; 
the  Statute  of  29  Charles  2,  c.  8,  having  enacted  that  the 

(a)  1  Sftlk.  119. 
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Statute  of  Distributions,  22  &  23  Charles  2,  c.  26,  should  not 
extend  to  the  estates  of  femes  covert  that  should  die  intestate, 
but  that  their  husbands  might  demand  and  have  administn^ 
tion  of  their  estates,  and  receive  and  enjoj  the  same  as  thej 
might  have  done  before  the  making  of  that  Act ;  thus  recog- 
nizing the  previous  right,  or  being  at  least  dedaratoiy  of  it. 
The  only  question  in  the  case  could  have  been.  Was  the 
woman  a  feme  covert^  and  was  the  man  her  husband  ?  That 
being  established,  the  Ecclesiastical  Court  would  not  have 
had  any  discretion  as  to  granting  administration  to  the  hus- 
band ;  he  would  have  been  entitled  to  a  mandamus  to  compel 
the  Ecclesiastical  Court  to  make  the  grant.  Bex  v.  BetUs^ 
worth,  (a) 

The  decision,  therefore,  in  Haydon  v.  Q-ovld  was,  that  what 
had  taken  place,  necessarily  including  a  contract  per  verba  de 
prcesenti  and  cohabitation  proved,  did  not  constitute  a  mar- 
riage. The  reasoning  and  suggestion  at  the  end  of  the  case 
must,  I  apprehend,  be  considered  as  coming  from  the  counsel 
or  the  reporter,  and  cannot  affect  the  weight  of  the  decision. 
The  suggestion  that  the  husband,  demanding  a  right  by 
the  ecclesiastical  law,  must  prove  himself  to  be  a  husband 
according  to  that  law,  if  supposed  to  raise  any 
*  882  *  distinction  between  marriage  by  the  ecclesiastical 
law  and  the  common  law,  cannot  be  received  as  the 
ground  of  the  decision.  The  Ecclesiastical  Courts,  being  the 
sole  judges  of  questions  of  marriage,  could  not  have  had  dif- 
ferent rules  as  to  its  validity,  according  to  the  form  in  which 
the  question  might  be  presented  to  them.  Besides  which, 
the  husband's  right  was  so  established,  and  so  little  in  the 
discretion  of  the  Ecclesiastical  Courts,  that  the  Common-Law 
Courts  would  enforce  it  by  mandamtis. 

The  suggestion  that  the  wife  and  issue  might  *^  perhaps '' 
entitle  themselves  to  temporal  rights  through  such  a  marriage 
seems  only  to  mean  that  the  Court  might  in  their  case  be  con- 
tent with  the  reputation  of  marriage;  without  calling  upon 
them  to  prove  its  validity,  —  a  distinction  recognized  in  other 
cases,  —  for  it  is  said  that  the  husband  should  not  entitle  him- 

(a)  2  Strange,  891. 
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^  self  by  mere  reputation  without  right.  This  distinction,  if 
well  founded,  is  not  material ;  for  in  the  case  of  the  supposed 
husband,  in  which  the  right  was  examined  into,  the  decision 
was  that  there  had  not  been  a  valid  marriage ;  that  is,  that 
she  had  not  been  a  feme  covert^  and  that  he  had  not  been  her 
husband. 

The  law  so  decided  in  1708,  ninth  Anne,  may  be  traced 
from  a  very  early  period :  for  Perkins  (a)  says,  that  after  a 
contract  of  marriage  between  a  man  and  a  woman  they  are 
not  yet  one  person  in  law,  inasmuch  as  in  case  of  the  woman's 
death  before  the  marriage  solemnized  between  them,  the  man 
to  whom  she  was  contracted  shall  not  have  her  goods  as  her 
heir. 

These  authorities  trace  the  law  from  1865  to  1708,  and 
leave  no  doubt  but  that  by  the  law,  common  as  well  as 
ecclesiastical,  a  contract  per  verba  de  prcesenti  *  did  not    *  883 
establish  the  relation  of  husband  and  wife  between  the 
parties. 

Thirdly,  a  contract  per  verba  de  prcssenti  between  a  man 
and  a  woman  did  not  confer  upon  their  issue  the  rights  of 
legitimacy. 

This  was  necessarily  included  in  the  decision  of  the  cases 
of  Fazcroft  (6)  and  Del  Heith.  ((?)  In  the  first  of  these  a 
•marriage  by  the  Bishop  of  London,  and  in  the  second  a  mar- 
riage by  a  parish  priest,  was  held  invalid,  and  the  issue  bas- 
tards, because  there  had  not  been  a  marriage  in  facie  ecclesice. 
It  is  obvious  that  the  Courts  which  so  decided  must  have 
assumed,  and  in  fact  held,  that  no  marriage  could  be  valid 
by  a  mere  contract  between  the  parties  without  the  inter- 
vention of  any  ecclesiastical  authority ;  for  such  a  contract 
existed  in  both  the  cases.  They  therefore  clearly  show  the 
state  of  the  law  at  the  times  they  took  place.  But  it  is  said 
that  these  cases  are  not  to  be  relied  upon  in  the  present  dis- 
cussion, because  they  prove  too  much,  in  holding  that  a  mar- 
riage could  not  be  valid  unless  celebrated  in  fade  ecclesice. 
It  must  not  be  hastily  assumed  that  these  decisions  went  too 

(a)  Tit.  Enfeoffm.  pi.  194,  citing  Year  Book,  38  £dw.  3,  12. 

(b)  1  RoU.  Abr.  359. 

(c)  Rog.  £cc.  Law,  584;  Harl.  MS.  2117. 
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for,  and  were  therefore  wrong,  according  to  the  state  of  the 
law  at  the  times  they  were  pronounced;  for  Perkins  tella 
us  (a)  that  it  had  been  holden  in  the  time  bf  Hen.  3,  that  if 
a  woman  had  been  married  in  a  chamber  she  should  not  have 
dower  by  common  law,  "  but  the  law  is  contrary  at  this 
day ; "  that  is,  marriage  in  a  chamber  or  clandestine,  in  oppo- 
sition to  a  marriage  in  facie  ecclenoe^  but  without  reference 
to  the  intervention  of  a  person  in  orders,  whose  celebration 
of  clandestine  marriages  was  the  subject  of  frequent  de* 
nunciations;  and  when  we  observe  the  fluctuation 
*  884  *  of  the  ecclesiastical  rules  upon  the  subject  of  mar- 
riage, and  consider  that  the  Ecclesiastical  Court  had 
the  exclusive  jurisdiction  over  questions  of  marriage,  we  can- 
not be  surprised  at  these  fluctuations  in  the  dedsions  which 
took  place. 

If,  however,  we  assume  that  these  cases  went  too  far ;  if, 
as  is  clearly  the  case,  the  larger  proposition  necessarily  in- 
cludes the  minor  one,  they  must  be  considered  as  conclusive 
of  the  state  of  the  law  upon  the  subject  now  under  consid- 
eration. Such  decisions  could  not  have  been  made,  indeed 
the  questions  which  led  to  them  could  hardly  have  been 
raised,  if  it  had  not  been  considered  as  certain  that  a  con- 
tract per  verba  de  proBBentiy  without  the  intervention  of  any 
person  in  holy  orders,  did  not  at  those  times  constitute  a 
valid  marriage  so  as  to  make  the  issue  legitimate. 

The  case  of  Bunting  v.  Lepingwell  (5)  falls  under  this  head. 
The  special  verdict  found  that  the  parties  contracted  matri- 
mony per  verba  de  prcesenti  tempore ;  that  the  woman  after- 
wards married  another  man,  Twede ;  that  Bunting  libelled 
the  woman  upon  the  contract ;  and  that  *^  decretum  fiiit  quod 
prasdicta  Agnes  subiret  matrimonium  cum  prsefato  Bunting 
et  insuper  pronunciatum  decretum  et  dedaratum  fuit  dictum 
matrimonium  fore  nullum." 

Now,  for  the  reasons  which  have  been  given  by  my  noble 

and  learned  friend  who  preceded  me,  and  more  particulady 

from  the  authority  which  he  has  cited  from  the  Court  at 

York,  it  does  appear  to  me  that  no  reliance  whatever  is  to  be 

t 

(a)  Tit.  Dower,  §  806.  (b)  4  Hep.  29;  Moor,  1S9. 
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placed  upon  that  particular  expression  there  used,  the  word 
^^fore.^^  Undoubtedly,  according  to  the  ordinary 
sense  of  the  word,  it  would  *  have  meant  *'  future,"  *  886 
—  "  something  to  be  hereafter ; "  —  but,  as  it  has  been 
well  observed,  that  construction  cannot  be  put  upon  it,  be- 
cause the  sentence  of  the  Ecclesiastical  Court  was  to  undo 
tiie  marriage  from  the  commencement.  Now,  the  word 
"/ore "  would  seem  to  show  that  it  had  been  good  here- 
tofore, but  that  in  future  it  was  to  be  void ;  but  the  effect  of 
the  sentence  of  the  Ecclesiastical  Court  was  to  make  void 
that  which  was  voidable,  declaring  it  void  as  if  it  had  never 
had  existence. 

Bunting  and  Agnes  intermarried  accordingly,  and  had  a 
son,  and  the  question  was  as  to  his  legitimacy.  Now,  if  the 
contract  of  marriage  per  verba  de  prmsenti  had  constituted 
marriage,  there  could  not  have  been  any  question ;  for  in 
that  case  the  marriage  between  Agnes  and  Twede  would 
have  been  void,  and  the  issue  of  Bunting  and  Agnes  would 
have  been  clearly  legitimate,  not  by  virtue  of  the  sentence 
or  of  the  ceremony,  but  by  force  of  the  contract  per  verba  de 
prceeenti. 

It  has  been  suggested  as  to  that  case,  as  well  as  to  the  case 
in  Coke  Littleton,  (a)  that  as  the  parties  used  words  de 
prcesenti  tempore^  the  agreement  might  have  been  to  marry 
by  a  future  regular  marriage,  which  would  have  amounted, 
therefore,  only  to  a  contract  per  verba  de  futuro.  Of  this 
there  is  no  trace  in  either  of  the  reports ;  and  the  special 
verdict^  by  stating  a  contract  per  verba  de  prcesenti  tempore^ 
and  nothing  more,  precludes  any  such  supposition.  The 
terms  have  at  all  times  been  perfectly  well  known  in  the 
law,  and  must  be  taken  as  used  in  their  ordinary  and  well- 
known  meaning ;  but  had  it  been  otherwise,  the  co- 
habitation which  followed  would  have  given  the  *  same  *  886 
effect  to  the  contract,  even  if  it  had  been  expressed  in 
terms  of  future  promise. 

This  case  proves  that  in  the  27th  and  28th  Eliz.  no  doubt 
was  entertained  but  that  a  matrimonial  contract  per  verba  de 

(a)  88  a,  n.  (10). 
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prtBsenti  did  not  constitute  a  marriage  so  as  to  legitimize  the 
issue,  and  make  a  second  marriage  between  the  woman  and 
another  man  void.  Had  it  been  otherwise,  the  proceedings 
in  the  Ecclesiastical  Court  would  not  have  been  material, 
and  the  second  marriage  would  have  been  treated  as  void, 
and  not  only  as  voidable. 

It  is  also  to  be  observed  that  the  civilian  who  argued  in 
favour  of  the  legitimacy,  as  reported  in  Moor,  after  stating 
the  rule  of  the  civil  law,  contended  that  a  child  bom  after 
the  contract  and  before  the  espousals,  would  be  legitimate, 
by  the  relation  of  the  espousals  to  the  contract,  which  would 
make  void  and  adulterous  any  intermediate  marriage,  but 
that  if  no  espousals  followed  the  contract  the  issue  would  be 
illegitimate  ;  and  this  is  adopted  by  Chief  Baron  Comtn,  for 
he  says,  (a)  ''  So  by  a  contract  of  marriage,  it  is  no  marriage 
if  espousals  do  not  afterwards  ensue ;  sembky  Moor,  170.*' 
These  authorities  establish  the  third  proposition. 

Fourthly,  a  contract  of  marriage  per  verba  de  prcesenti  did 
not  impose  upon  the  woman  the  incapacities  of  coverture. 
Perkins,  in  the  passage  before  quoted,  (b)  says,  that  after  a 
contract  between  a  man  and  a  woman  they  may  enfeoff  one 
another,  for  yet  they  are  not  one  person  in  law,  but  the  wife 
may  make  a  will  without  the  agreement  of  him  to  whom  she 
was  contracted. 

Bracton,  in  the  passage  quoted,  ^' matrimonium 
*887  *autem  accipi  possit  sive  sit  publice  contractum  vel 
fides  data  quod  separari  non  possunt  et  re  vera  dona- 
tiones  inter  virum  et  uxorem  constante  matrimonio  valere 
non  debent,"  must  be  understood  as  describing  by  the  words 
^^  fides  data  quod  separari  non  possunt "  a  good  and  valid, 
though  a  private  or  clandestine,  marriage,  as  opposed  to 
^'  matrimonium  publice  contractum  ; "  for  he  cannot  be  sup- 
posed to  have  meant  a  contract  of  marriage  per  verba  de 
prcesenti  merely,  because  he  cannot  be  supposed  to  have 
meant  that  such  a  contract  would  have  been  *^  matrimonium** 
for  the  purpose  of  making  invalid  gifts  between  the  parties, 

(a)  Baron  &  Feme,  B.  1. 

(b)  Tit.  Feoff,  pi.  194,  citing  Year  Book,  8S  £dw.  8, 12. 

[744] 


THE  QUEEN  t^.   MILLIS.  *  887 

contrary  to  the  law  as  laid  down  in  the  38  Edw.  8,  as  cited 
by  Perkins. 

Fifthly,  a  contract  of  marriage  per  verba  de  prcesenti  did  not 
make  the  marriage  of  one  of  the  parties,  living  the  other,  with 
a  third  person,  void. 

This  proposition,  as  to  the  truth  of  which  no  doubt  has  or 
can  be  raised,  appears  to  me  to  be  of  the  highest  importance, 
and  to  lead  irresistibly  to  the  conclusion  that  such  a  contract 
never  was  considered  as  constituting  a  marriage.  If  a  con- 
tract per  verba  de  prcesenti  were  a  marriage  for  the  purpose  of 
giving  civil  rights  and  enforcing  civil  liabilities,  it  would  fol- 
low that  a  marriage  between  one  of  the  parties  to  such  con- 
tract, living  the  other,  with  a  third  person,  would  be  absolutely 
void.  If,  therefore,  such  a  marriage  was  voidable  only,  and 
good  until  set  aside,  and  therefore  indissoluble  after  the  death 
of  the  parties  to  it,  it  follows  that,  as  there  cannot  be  two  good 
marriages  of  the  same  person  subsisting  at  the  same  time,  the 
contract  |7€r  verba  de  prcesenti  was  not  a  marriage  for  the  above 
purpose  ;  and  that  such  was  the  case  appears  to  be  beyond  all 
doubt. 

*  In  Rollers  Abridgment  (a)  it  is  said,  a  divorce  catisd    *  888 
prcBcantractHs  bastardizes  the  issue ;  that  is,  the  sentence 
makes  the  issue  of  the  second  marriage  bastards,  who  were 
before  held  to  be  legitimate.    The  second  marriage  was  there- 
fore voidable,  and  not  void. 

In  Coke's  Commentary  on  Littleton  (i)  it  is  said,  ^'  if  a 
marriage  de  facto  be  voidable  by  divorce  in  respect  of  precon- 
tract or  such  like,  whereby  the  marriage  might  have  been  dis- 
solved and  the  parties  freed  d  vinculo  matrimonii^  yet  if  the 
husband  die  before  any  divorce,  then,  for  that  it  cannot  now 
be  avoided,  the  wife  de  facto  shall  be  endowed,  for  this  is 
legitimum  matrimonium."  The  term  used  is  ^^  precontract," 
which,  it  may  be  said,  means  a  contract  per  verba  deftUuro  as 
well  as  a  contract  per  verba  de  prcesentu  In  this  case  I  appre- 
hend that  it  clearly  means  the  latter.  It  appears,  indeed,  from 
Swinburne,  (c)  and  what  is  sud  in  Holt  v.  Ward^  ((2)  that  in 
cases  of  contract  per  verba  de  ftUuro^  where  no  cohabitation 

(a)  SaO  G..  pi.  1.  (b)  83  a. 

(c)  Sect.  17.  (d)  2  Str.  937. 
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had  followed,  the  Ecclesiastical  Court  did  not  compel  the 
parties  to  come  together,  or  do  more  than  admonish  them. 
It  is,  at  all  events,  clear  that  the  terms  include  a  contract  p^ 
verba  de  proBsenti^  and  it  is  sufficient  for  the  present  purpose 
that  the  Ecclesiastical  Court  in  such  cases,  where  one  of  the 
parties  to  the  contract  had  subsequentiy  contracted  another 
marriage,  set  aside  the  second  marriage  and  enforced  the  con- 
tract ;  and  that  if  either  of  the  parties  to  the  second  marriage 
died  before  such  marriage  was  set  aside,  it  remained  good  and 
indissoluble.  But  if  so,  is  it  possible  that  the  contract  per 
verba  de  prcesenti  constituted  a  marriage  ?  In  the  case  sup- 
posed the  second  marriage  was  good  and  indissoluble, 
*889  and  if  the  argument  for  *the  Crown  be  correct,  so 
would  the  marriage  alleged  to  be  constituted  by  the 
contract ;  but  as  both  marriages  could  not  possibly  be  good  at 
the  same  time,  it  follows  that  the  contract  did  not  constitute 
a  marriage.  This  passage  from  Lord  Coke  is  consistent  with 
the  note  of  Lord  Hale,  33  a ;  whereas  if  the  proposition  in 
that  note  be  erroneous.  Lord  Coke  was  also  in  error.  For  if 
the  contract  constituted  a  marriage,  the  second  marriage  would 
have  been  void  and  not  voidable,  which  it  clearly  was  not. 
The  case  before  quoted  from  Rolle's  Abridgment,  360  G^placi- 
turn  1,  proves  the  same  thing.  It  says,  a  divorce  eausd  pra^ 
contractus  bastardizes  the  issue.  They  were  not  bastards  till 
the  sentence,  and  would  never  become  so  if  there  should  be 
no  sentence.  The  second  marriage  was  therefore  voidable, 
but  not  void. 

We  have  therefore  the  authority  of  Lord  Coke,  that  after 
a  contract  per  verba  de  prcesenti^  and  a  subsequent  marriage 
by  one  of  the  parties  with  another  person,  and  a  death  which 
prevented  the  second  marriage  from  being  avoided,  the  wife 
of  such  second  marriage  was  entitied  to  dower ;  but  if  the 
woman  party  to  the  contract  became  very  wife,  why  is  she 
not  also  to  have  dower  ?  Issue  of  the  second  marriage  are 
legitimate ;  but  if  the  contract  constituted  a  marriage,  so  also 
must  be  the  issue  bom  to  the  parties  to  it ;  that  is,  there  must 
have  been  two  valid  marriages  conferring  such  rights,  subsist- 
ing at  the  same  time,  which  is  impossible.  The  authorities 
prove  that  such  second  marriage  was  not  void,  but  conferred 
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such  rights ;  the  contract  therefore  did  not ;  that  is,  it  was 
not  a  marriage. 

In  Bunting  v.  Lepingwell^  (a)  before  referred  to,  no 
*  question  was  made  as  to  whether  the  second  marriage  *  890 
was  void  or  not,  but  it  was  assumed  not  to  be  void ; 
and  the  question  was,  whether  it  had  been  effectually  avoided. 
If  the  contract  had  been  considered  as  constituting  marriage, 
the  issue  would  have  been  legitimate  without  reference  to  the 
subsequent  conduct  of  the  parents.  The  second  marriage  was 
treated  as  voidable,  but  not  void ;  and  the  grounds  upon  which 
the  legitimacy  was  contended  for,  and  apparently  established, 
negatived  the  supposition  that  the  contract  per  verba  de  prce- 
senti  constituted  a  valid  marriage. 

The  Act  82  Hen.  8,  c.  38,  which  prohibited  divorces  upon 
pretence  of  a  former  contract,  and  the  Act  2  &  8  of  Edw.  6, 
c.  23,  which  repealed  that  Act,  and  restored  the  jurisdiction 
of  the  Ecclesiastical  Courts  in  such  oases,  prove  the  same 
thing. 

In  England^  the  Marriage  Act,  26  Geo.  2,  c.  33,  at  the  same 
time  prescribed  the  form  of  future  marriages  and  abolished 
all  suit  to  enforce  contracts,  and  thereby  by  implication  abbl- 
ished  divorces  eausd  prcecontract^s ;  the  conflict,  therefore, 
between  a  contract  per  verba  de  pr<B%enti^  and  a  subsequent 
marriage,  could  not  arise.  But  in  Ireland,  the  68  Geo.  89 
c.  81,  §  3,  in  the  same  manner  prohibited  all  future  suits  to 
compel  a  celebration  of  marriage  in  facie  ecclesice  by  reason  of 
any  contract,  whether  per  verba  de  prcesenti  or  per  verba  de 
futuro.  In  Ireland,  therefore,  a  marriage  after  a  contract  per 
verba  de  prcesenti  with  another  cannot  be  the  subject  of  a  suit 
in  the  Ecclesiastical  Court;  the  second  marrii^e,  therefore, 
cannot  be  disturbed  by  it,  but  such  second  marriage  it  has 
been  proved  was  good  till  set  aside,  and  is  therefore  now  indis- 
soluble. If,  therefore,  the  contract  constituted  a  marriage, 
there  are  two  marriages,  both'  indissoluble,  subsisting  at  the 
same  time,  which  is  impossible. 

*  These  authorities  appear  to  me  to  establish  the  five  *  891 
propositions,  and  there  is  no  balance  of  authority ;  for 

(a)  4  Rep.  29;  Moor,  169. 
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not  one  single  case  has  been  produced  tending  to  negative  or 
to  throw  doabt  upon  any  one  of  them,  except  a  passage  from 
Perkins  as  to  the  effect  of  a  feofi&nent  after  a  contract,  but 
which  is  opposed  to  decided  cases.  There  are,  however, 
others  in  which,  although  the  point  was  not  directly  raised, 
the  proposition  is  assumed  that  contract  per  verba  de  proBsewU 
did  not  constitute  a  marriage. 

In  Weld  V.  Chamherlayne  (a)  and  The  Queen  v.  Fielding^  (V) 
there  were  contracts  per  verba  de  prcesenti  ;  but  Chief  Justice 
Pemberton  in  the  one,  and  Mr.  Justice  Powell  in  the  other, 
did  not  upon  that  ground  treat  the  marriages  as  established, 
but  both  marriages  were  made  to  depend  upon  the  quality  of 
the  minister  who  officiated. 

In  Paine^s  Case^  (c)  if  the  contract  had  the  effect  of  a 
marriage,  how  could  the  question  have  arisen  whether  the 
man  and  woman  were  husband  and  wife  from  the  sentence  of 
the  Ecclesiastical  Court,  or  from  the  ceremony,  as  was  the 
opinion  of  Mr.  Justice  Twisden  ?  If  it  had  been  considered 
as  law  that  a  contract  per  verba  de  prcesenti  constituted  mar- 
riage, it  is  strange  that  no  allusion  should  be  found  to  it  in 
the  earlier  Acts  of  Parliament  referred  to  by  the  Chief  Jus- 
tice ;  and  the  whole  frame  of  the  Marriage  Act,  26  Geo.  2, 
c.  33,  seems  inconsistent  with  the  supposition.  If  contracts 
per  verba  de  prcesenti  and  per  verba  defuturo  subsequente  copuld 
had  been  considered  to  constitute  valid  marriages,  can  it  be 
supposed  that  no  allusion  would  have  been  made  to  this 
mode  of  contracting  marriage,  in  an  Act  the  object  of 
*  892  *  which  was  to  prevent  clandestine  marriages  ?  The 
Act  provides  that  there  should  not  be  any  suit  or  pro- 
ceeding in  any  Ecclesiastical  Court  made  to  compel  the  cel- 
ebration of  any  marriage  in  facie  ecclesice  by  reason  of  any 
contract  of  matrimony  whatsoever,  whether  per  verba  de 
prcesenti  ot  per  verba  defuturo^  which  should  be  entered  into 
after  the  25th  of  March,  1754 ;  but  it  does  not  declare  that 
marriages  by  contract  per  verba  de  prcesenti  or  per  verba  de 
fiUuro  svhsequente  copuld  should  be  void  for  the  future.    By 

(a)  2  Show.  300.  (6)  14  St.  Tr.  1827. 

(c)  1  Siderf.  18. 
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section  8,  it  makes  null  and  void  all  marriages  solemnized  by 
any  persons,  except  in  the  manner  prescribed,  but  takes  no 
notice  of  marriages  arising  from  contract  without  solemniza- 
tion, except  in  section  IS,  by  prohibiting  suits  to  compel 
celebration  of  marriage  by  reason  of  such  contracts,  —  a  pro- 
vision very  natural  if  the  contract  were  considered  as  inoper- 
ative till  enforced,  but  not  consistent  with  the  notion  of  the 
contract  itself  constituting  marriage.  So  that  the  Act  does 
not  in  terms  abolish  divorces  causd  prcBcontract&s^  but  is  sup- 
X>osed  to  have  that  effect  by  implication  from  the  prohibition 
to  enforce  the  contract.  This  is  observed  in  a  note  to  Coke 
Littleton,  79  b. 

I  have  now,  I  believe,  observed  upon  all  the  cases  having 
any  material  bearing  upon  the  present  question,  which  have 
been  produced,  of  a  date  anterior  to  the  Marriage  Act  of 
the  26  Geo.  2,  c,  38, 1753 ;  except  the  two  important  ones 
before  Lord  Holt,  Collins  v.  Jessot^  (a)  and  Wigmore'%  Case.  (V) 
The  first  is  reported  in  Salkeld,  Modem,  and  Holt ;  the  other 
only  in  Salkeld  and  Holt ;  and  the  reports  require  to  be  com- 
pared together,  in-order  that  the  points  decided  may  be  fully 
understood. 

*  Collins  V.  Je9sot  was  an  application  for  a  prohibi-  *  898 
tion,  upon  the  ground  that  the  Ecclesiastical  Court 
was  proceeding  upon  a  marriage  contract  per  verba  de  futuro^ 
for  the  breach  of  which  the  parties  had  a  remedy  at  common 
law.  It  was  refused,  upon  the  ground  that  the  Ecclesiastical 
Court  had  jurisdiction  over  marriage  contracts,  whether  jfkr 
verba  de  fvturo  or  per  verba  de  prcesenti.  The  jurisdiction  of 
the  Ecclesiastical  Court  was  the  only  matter  in  question, 
in  discussing  the  difference  between  the  two  contracts. 
Lord  Holt's  observations  must  be  supposed  to  have  refer- 
ence to  the  subject-matter  under  consideration  ;  namely, 
the  principle  upon  which  the  ecclesiastical  law  proceeded 
in  drawing  a  distinction  between  the  two  contracts.  He 
particularly  adverted  to  the  contract  per  verba  de  prcesenti 
not  being  releasable  between  the  parties,  whereas  the  contract 

• 

(a)  2  Salk.  437;  6  Mod.  165;  Holt,  450. 
(]b)  2  Salk.  436;  Holt,  459. 
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^erveria(2e/ti^uro  was  releasable  ;  and  he  observed  that,  till 
released,  the  party  had  an  option  to  proceed  in  the  Ecclesi- 
astical or  Common  Law  Courts.  This  being  the  question 
before  the  Court,  and  this  the  reasoning  he  was  pursuing,  the 
expressions  so  much  relied  upon  were  used :  ^^  If  a  contract 
be  per  verba  de  prcesentiy  it  amounts  to  an  actual  marriage, 
which  the  very  parties  themselves  cannot  dissolve  by  release 
or  other  mutual  agreement,  for  it  is  as  much  a  marriage  in 
the  sight  of  God  as  if  it  had  been  in  facie  eedesuB;  with  this 
difference,  that  if  they  cohabit  before  marriage  in  facie  ecdenct^ 
they  are  for  that  pimishable  by  ecclesiastical  censures,  and  if 
after  such  contract  either  of  them  lie  with  another,  they  will 
punish  such  offender  as  an  adulterer." 

Wigmore^s  Case  is  best  reported  in  Holt,  459.     This  case 

also  was  an  application  for  a  prohibition  against  a  soit 
*  894   in  the  Ecclesiastical  Court  for  alimony ;  the  *  gfround 

being  that  there  had  been  no  marriage,  the  nian  being 
a  dissenter,  and  the  marriage  having  been  by  a  minister  of 
the  congregation  not  in  orders.  The  result  is  not  stated,  but 
it  is  obvious  that  the  question  must  have  been  as  to  the  juris- 
diction of  the  Ecclesiastical  Court.  The  words  attributed  to 
Loid  Holt  are,  ^*  by  the  canon  law,  a  contract  per  verba  de 
prcBsentiy  —  as,  I  take  you  to  be  my  wife  ;  I  marry  you ;  or, 
You  and  I  are  man  and  wife,  —  is  a  marriage :  so  of  a  contract 
per  verba  de  future  ;  I  will  take  you  to  be  my  wife ;  or,  I  will 
marry  you ;  if  the  contract  be  executed,  and  he  does  take  her, 
it*  is  a  marriage,  and  the  Spiritual  Court  cannot  punish  for 
fornication  "  (not  veiy  consistent  with  what  is  laid  down  in 
CQllins  V.  Jeseot^  that  after  a  contract  per  verba  de  proienti^ 
and  before  marriage,  cohabitation  was  punishable).  *^  In  the 
case  of  a  dissenter  married  to  a  woman  by  a  minister  of  the 
congregation  who  was  not  in  orders,  it  is  said  that  that  mar- 
riage was  not  a  nullity,  because  by  the  law  of  nature  the  con- 
tract is  binding  and  sufficient,  for  though  the  positive  law  of 
man  ordains  that  marriage  shall  be  made  by  a  priest,  the  law 
only  makes  this  marriage  irregular,  and  not  expressly  void,* 
but  marriages  ought  to  be  solemnized  according  to  the  rites 
of  the  Church  of  England,  to  entitle  to  the  privileges  attend- 
ing legal  marriages,  as  dower,  thirds,"  &c. 
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In  endeavouring  to  ascertain  the  meaning  of  the  expres- 
sions used  by  Lord  Holt,  the  reports  of  these  two  cases  must 
be  taken  together,  as  they  relate  to  the  same  matter.  In 
Wtgmore*B  Case^  Lord  Holt  tells  us  that  in  saying  that  a  con- 
tract per  verba  de  proB%enti  was  a  marriage,  he  is  speaking  of 
the  canon  law.  Now,  if  the  common  law  were  the  same^ 
why  specify  ^^  by  the  canon  law  "  ?  Again,  he  seems 
to  recapitulate  the  *  arguments  urged  in  support  of  *  895 
the  validity  of  a  marriage  by  a  dissenting  minister ; 
^^it  is  said,"  &c.  But  what  is  his  answer  to  these  argu- 
ments ?  ^^  But  marriages  ought  to  be  solemnized  according 
to  the  rites  of  the  Church  of  England,  to  entitle  to  the  privi- 
leges attending  legal  marriage,  dower,  thirds,  &c."  It  may 
be  doubtful  how  far  Lord  Holt  may  be  supposed  to  assent  to 
the  proposition  which  follows  the  words  ^^  it  is  said ; "  but 
beyond  all  doubt  the  concluding  words  above  quoted  con- 
tained the  expression  of  his  own  opinion ;  and  that  is,  that 
for  a  marriage  to  be  legal,  and  to  give  the  rights  of  mai'riage, 
such  as  dower,  thirds,  &c.,  it  must  be  solemnized  according 
to  the  rites  of  the  Church  of  England.  If  such  were  the 
opinion  Of  Lord  Holt  in  the  5th  of  Anne,  can  it  be  supposed 
that  he,  in  Collins  v.  Je%%oty  in  the  2d  of  Anne,  entertained 
and  expressed  an  opinion  directly  the  contrary  ?  Is  it  not 
rather  to  be  assumed  that  when,  in  Collins  v.  Jessot^  he 
speaks  of  a  marriage  contract  per  verba  de  prcesenti  amount- 
ing to  an  actual  marrii^e,  he  means  what  in  Wigmore^s  Case 
he  expresses,  that  it  is  so  by  the  canon  law  ?  But  let  tUe 
words  be  considered  as  they  stand.  He  is  showing  the  dif- 
ference between  contracts  per  verba  de  prwsenti  and  de  futuro  ; 
and  he  says  the  former  amount  to  an  actual  marriage,  which 
the  parties  themselves  cannot  dissolve  by  release,  whereas 
they  can  release  the  latter  sort  of  contract.  To  this  extent 
and  for  this  purpose  the  former  is  a  marriage.  When  he  says 
that  it  is  as  much  a  marriage  in* the  sight  of  God  as  if  it  had 
been  in  facie  eeclesice^  does  he  not  mean  to  draw  the  distinc- 
tion between  a  marriage  in  the  sight  of  God,  and  for  other 
or  civil  purposes  ;  or  could  he  mean  to  be  understood 
to  say  that  such  marriages  were  good  in  *  the  sight   *  896 
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both  of  God  and  man  ?    In  Wigmor^^  CoBe  he  tells  ns  the 
contrary. 

I  cannot,  therefore,  consider  Lord  Holt  as  an  authority 
against  the  judgment  under  review ;  but,  on  the  contrary,  I 
consider  the  concluding  sentence  in  Wigmare^s  Case  (as  to 
the  meaning  of  which  there  is  no  ambiguity  and  can  be  no 
doubt)  as  consistent  with  and  confirmatory  of  the  many  cases 
before  cited;  which  prove,  that  from  the  earliest  time  of 
which  we  have  any  record,  down  to  the  passing  of  the  Mar- 
riage Act  in  1753,  no  marriage  celebrated  without  the  inter- 
vention of  a  person  in  holy  oiders  was  valid  for  the  purpose 
of  conferring  civil  rights  or  imposing  civil  liabilities;  fcnr 
that  is  the  real  question:   and  consistently  with  the  con- 
clusions upon  this  subject,  to  which  all  the  cases  lead,  a  con- 
tract per  verba  de  prcesenti  may,  in  the  language  of  civilians 
and  canonists,  and  even  of  the  common  law,  be  said  to  be 
ipsum  matrimonium  ;  for  if,  to  constitute  a  marriage  effectual 
for  civil  purposes,  the  contract  between  the  parties  and  the 
intervention  of  a  person  in  holy  oiders  was  necessary,  the 
contract  per  verba  de  prcesenti  was  undoubtedly  a  most  essen- 
tial part  of  marriage,  and  partook  so  much  of  the  essence  of 
it  as  to  be  indissoluble.     What  the  civil  law  considered  as 
the  whole,  the  law  of  England  considered  as  an  essential  part 
of  marriage.     But  if  the  authorities  spread  over  a  period  of 
700  years  are  uniform  in  holding  that  this  essential  part, 
without  the  intervention  of  a  person  in  holy  orders,  did  not 
confer  upon  the  parties  the  rights  of  property  which  belong 
to  husbands  and  wives,  or  of  legitimacy  to  their  issue,  or  im- 
pose the  incapacities  of  coverture,  or  render  a  subsequent 
marriage  of  either  of  the  parties  void ;  it  is,  I  think, 
*  897   demonstrated  that  *  by  the  law  of  England  the  inter- 
vention of  a  person  in  holy  orders  was  essential  to  a 
marriage  for  all  civil  purposes.      I  have  already  observed, 
that  from  the  time  of  the  passing  of  the  Marriage  Act  in 
1753,  the  question  as  to  the  effect  of  a  contract  per  verba  de 
prceeenti  as  constituting  marriage  was  not  likely  to  arise. 
However  high  may  be  the  character  of  Judges,  and  however 
entitled  to  respect  their  opinions  may  be,  it  is  obvious  that 
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there  is  the  greatest  possible  difference  between  a  decision 
and  an  opinion  expressed,  even  if  the  decision  be  founded 
upon  such  opinion;  because  the  judgment  may  be  right, 
though  the  reason  may  be  wrong ;  but  if  the  opinion  be  not 
the  foundation  of  the  judgment,  it  is  entitled  to  comparatively 
but  little  attention.  Decisions  ought  always  to  be,  and  gen- 
erally are,  the  result  of  actual  investigation  and  research; 
and  if  they  are  supposed  to  be  erroneous,  one  of  the  parties 
must  have  an  interest  in  brii^ing  the  subject  before  another 
tribunal  for  revision.  But  no  man  is  so  wise  and  so  well 
informed  that  an  opinion  not  essential  to  the  judgment,  but 
thrown  out  by  way  of  illustration  or  argument,  should  be 
entitled  to  any  comparative  degree  of  weight.  It  is  not 
likely  to  have  been  so  much  investigated  and*  considered,  and 
it  is  not  capable  of  being  disputed  or  reviewed. 

The  first  authority  subsequent  to  the  passing  of  the  Mar- 
riage Act  is  Blackstone,  and  passages  in  his  Commentaries  are 
referred  to,  and  relied  upon  as  proof  that  in  his  opinion  the 
intervention  of  a  person  in  holy  orders  was  not  necessary  to 
constitute  a  valid  marriage.  He  certaioly  does  say  that  any 
contract  made  per  verba  de  prcesenti  was  before  the  Mar- 
rif^e  Act  deemed  a  valid  marriage  for  many  purposes,  and 
that  the  parties  might  be  compelled  in  the  Spiritual 
*  Courts  to  celebrate  it  in  fade  ecelesice.  But  after  *  898 
some  observations  upon  the  provisions  of  the  Act,  he 
proceeds  thus :  '^  It  is  held  to  be  also  essential  to  a  marriage, 
that  it  be  performed  by  a  person  in  orders,  though  the  inter* 
vention  of  a  priest  to  solemnize  the  contract  is  mere  juris 
positivi^  and  not  juris  naturalis  aut  divini;  "  and  he  refers  to 
Haydon  v.  O-ould.  (a)        ^ 

Now,  as  there  is  no  provision  in  the  Marriage  Act  requir- 
ing the  intervention  of  a  person  in  orders,  and  Blackstone 
states  that  it  was  necessary,  and  refers  to  Haydon  v.  Q^auld 
in  support  of  his  proposition,  there  cannot  be  a  doubt  but 
that  he  recognized  and  adopted  the  law  as  there  laid  down, 
and  considered  it  as  establishing  the  proposition  that  it  was 

(a)  1  Salk.  119. 
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before  the  Marriage  Act  essential  to  a  marriage  that  it  should 
be  performed  by  a  person  in  orders. 

It  is  of  the  highest  importance  to  understand  correctly  the 
case  of  Linda  y.  Belisario^  (a)  as  being  the  great  case  in 
which  the  validity  of  the  marriages  of  the  Jews  was  con- 
sidered. It  has  been  much  relied  upon  in  the  argument  for 
the  Crown,  as  showing  what  the  law  was  before  the  Marrii^ 
Act,  from  which  Jews  are  excepted.  If  the  grounds  upon 
which  Sir  William  Wynne  and  Lord  Stowell  proceeded  in 
that  case  were  correct,  the  case  has  no  application  whatever 
to  the  present.  Both  those  learned  Judges  assumed  that  the 
validity  of  the  marriage  was  to  depend  upon  the  laws  and 
customs  of  the  Jews.  Lord  Stowell,  after  stating  the  gen- 
eral law  as  to  niarriages,  says,  ^*  There  being  then  this  cere- 
mony, which  is  more  than  enough  by  the  law  of  nature,  the 

question  is  reduced  to  this :  whether  the  institutions 
*  899   of  the  Jews  hold  it  to  be  insufficient?  "  *  and,  having 

required  the  opinion  of  persons  learned  in  the  Jewish 
law,  he  says,  ^^  I  receive  this  as  information  upon  foreign  law, 
upon  which  this  Court  is  to  determine."  And  again  he  says, 
^^I  conceive  that  the  obligation  imposed  upon  me  is  to  apply 
the  peculiar  principle  of  the  Jewish  law."  Now,  whether 
this  was  or  was  not  the  proper  principle  upon  which  the 
validity  of  a  Jewish  marriage  in  this  country  was  to  be  tried, 
is  quite  immaterial  to  the  present  case,  and  upon  that  I  offer 
no  opinion.  But  as  such  was  the  principle  acted  upon,  the 
fact  of  the  Jewish  marriages  being  held  to  be  good,  which  ap- 
peared to  be  one  of  the  strongest  arg^uments  in  favour  of  the 
validity  of  a  contract  per  verba  de  prcesentij  must  be  struck 
out  of  the  list  of  arguments  in  favour  of  that  proposition. 
If  Lord  Stowell  had  thought  the  law  of  England  applicable 
to  the  case  of  a  Jewish  marriage,  his  decision  against  the 
validity  of  the  marriage  in  that  case  would  have  been  con- 
clusive against  his  having  supposed  that  by  the  law  of  this 
country,  before  the  Marriage  Act,  a  contract  per  verba  de 
prceeenti  constituted  a  valid  marriage.    He  says,  ^*  There  is, 

(a)  1  Hagg.  CoDB.  Bep.  216. 
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then,  in  this  state  of  the  parties  more  than  the  mere  contract 
per  verba  de  prcesenti  in  the  Christian  church,  which  was  a 
perfect  contract  of  marriage,  though  public  celebration  was 
afterwa;  ds  required  by  the  rules  and  ordinances  of  the  canon 
law."  Lord  Stowell,  therefore,  found  a  contract  per  verba 
de  prcBsenti^  but  held  that  it  did  not  constitute  a  marriage. 

I  cannot  leave  this  case  without  referring  to  the  test  which 
Sir  William  Wynne  uses  to  try  the  validity  of  the  ceremony, 
which  is  directly  applicable  to  this  c«tse.  *'  The  question,'* 
he  says,  ^^  is,  whether  the  woman  is  the  wife  of  Belisario.  I 
think  it  clear  from  the  evidence  that  she  is  not.  The 
ceremony  which  *  has  passed,  although  it  prevents  her  *  900 
from  marrying  any  other  man  until  a  divorce  is  given, 
does  not  give  him  any  authority  over  her  person  or  property. 
A  man  cannot  be  the  husband  of  a  woman  without  having 
the  civil  rights ;  which  he  has  not.  And  again,  can  she  be 
his  wife,  when  it  is  proved  that  he  has  not  a  right  to  a  penny 
of  her  fortune,  and  that  she  has  a  right  to  dispose  of  it,  and 
that  if  she  were  to  die  he  would  have  no  right  at  all  ?  " 

In  Groldsmid  v.  Bromer^  (a)  Lord  Stowell  says,  "  The 
parties  are  both  Jews,  and  both  appeal  to  the  Jewish  law, 
by  which  this  question  must  be  decided.  The  Jews,  though 
British  subjects,  have  the  enjoyment  of  their  own  laws  in 
religious  ceremonies,  and  the  Marriage  Act  acknowledges 
this  privilege,  by  excepting  them  out  of  its  provisions.  To 
deny  them  the  benefit  of  their  own  law  upon  such  subjects, 
would  be  to  deny  to  a  distinct  body  of  people  the  full  benefit 
of  the  toleration  to  which  they  have  long  been  held  to  be 
entitled." 

These  cases  prove  that  the  marriages  of  Jews  have  been 
supported  upon  grounds  wholly  inapplicable  to  the  present 
case.  It  was  assumed  that  the  validity  of  these  marriages 
would  be  determined  by  their  own  laws  and  usages,  and  not 
by  the  laws  and  usages  of  this  country ;  and  Lord  Stowell 
puts  the  marriages  of  Quakers  upon  the  same  footing,  for  in 
Jpne»  V.  Robinson  (5)  he  says,  **  The  general  law  of  the  Mar- 
riage Act  makes  the  marriage  by  license  of  minors,  without 

(a)  1  Hagg.  Cons.  Rep.  824.  (b)  2  FhUl.  285. 
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consent,  null.  This  clause  is  restrained  as  to  its  effects  where 
the  parties  are  Quakers  or  Jews ;  that  is,  where  they  are  both 
so ;  they  having  rights  of  marriage  of  their  own." 

It  is  to  be  regretted  that  with  respect  to  the  mar- 

*  901    riages  *  of  Quakers,  we  have  not  the  benefit  of  thai 

investigation  which  marriages  of  Jews  have  received 
in  the  case  of  Lindo  v.  Belisario.  If,  indeed,  there  had  been 
any  decision  in  favour  of  those  marriages,  upon  the  ground 
that  by  the  law  of  England  contracts  per  verba  de  prcuetdi 
before  the  Marriage  Act  constituted  a  valid  marriage,  such 
decisions  would  have  been  directly  in  point,  and  would  re- 
quire to  be  weighed  against  the  other  decided  cases  in  which 
the  contrary  appears  to  have  been  held ;  and  had  such  mar- 
riages been  capable  of  being  supported  upon  that  ground,  no 
doubt  could  have  existed  as  to  their  validity.  But  we  find, 
in  Hutchinson  and  Wife  v.  Brookehanhe^  (a)  Quakers,  after  a 
regular  marriage  according  to  their  forms,  prosecuted  in  the 
Ecclesiastical  Court  for  fornication,  and  a  prohibition  granted 
upon  the  question  whether  they  were  not  protected  by  the 
Toleration  Act  of  1  &  2  W.  &  M.  c.  18 ;  and  when  the  le- 
gality of  Quaker  marriages  came  before  Lord  Manners  in 
Houghton  v.  Houghton^  (5)  anxious,  as  he  evidently  was,  that 
no  doubt  shoidd  be  entertained  of  the  legality  of  those  mat^ 
riages,  he  rested  it  entirely  upon  the  construction  of  certain 
Acts  to  which  he  referred,  and  did  not  allude  to  the  supposed 
common-law  foundation  for  them. 

In  the  case  before  Lord  Hale,  in  which  a  special  verdict 
was  found  upon  the  validity  of  a  Quaker  marriage,  the  course 
he  adopted,  and  the  expressions  used  by  him,  show  the  di£Eh 
cully  he  had  in  supporting  the  validity  of  the  marriage,  and 
at  the  same  time  the  strong  desire  he  felt  to  do  so.  But  it 
also  appears  from  this  case,  that  it  did  not  occur  to  him  that 
they  could  be  supported  upon  the  mere  proof  of  a  con- 

*  902    tract  *  per  verba  de  prcesenti  or  de  future  eum  copuld^ 

which  must  have  been  in  evidence  ;  for  he  is  reported 
to  have  said,  that  he  thought  that  all  marriages  made  accord- 
ing to  the  principles  of  men  severally  should  be  held  good, 

(a)  8  Lev.  876.  (h)  1  MoU.  611. 
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and  receive  their  effect  in  law, — a  rule  very  much  resembling 
that  acted  upon  by  Sir  William  Wynne  and  Lord  Stowell  in 
lAndo  V.  Belisario,  but  very  far  removed  from  the  principle 
that  the  mere  contract  would  operate  as  a  marriage ;  because^ 
as  the  contract  must  be  a  part  of  all  marriages,  there  could 
iLot,  in  giving  to  the  contract  the  effect  of  marriage,  be  any 
q^uestion  of  considering  the  principles  of  the  parties  to  it ;  and 
in  Janes  v.  JRobinson^  before  cited,  Lord  Stowell  says,  Jews 
and  Quakers  have  rights  of  marriage  of  their  own. 

It  is  impossible,  however,  not  to  feel  the  importance  of  the 
fact  that  such  marriages  have  been  recognized  in  several 
cases.  I  have  felt  it  to  be  very  difficult  to  be  explained,  con- 
sistently with  the  judgment  below ;  but  as  I  do  not  find  these 
marriages  established  upon  the  ground  that  the  contract  was 
sufficient  without  the  intervention  of  a  person  in  holy  orders, 
but,  on  the  contrary,  find  their  validity  referred  to  other 
grounds  peculiar  to  them,  and  observe  the  terms  used  with 
respect  to  these  marriages  in  the  Acts  from  the  operation  of 
which  they  are  excluded,  I  cannot  think  the  argument  arising 
from  them  sufficient  to  affect  the  many  authorities  to  which 
I  have  referred. 

Lord  Ellenborouqh  is  supposed,  in  The  King  v.  Inhab- 
Hants  of  Brampton^  (a)  to  have  expressed  an  opinion  in 
favour  of  the  validity  of  a  marriage  per  verba  de  prcesenti^ 
without  the  intervention  of  a  person  in  holy  orders.  I 
do  not  so  understand  that  case,  *  nor  was  that  point  in  *  908 
question,  for  the  ceremony  was  performed  by  a  person 
apparently  a  clergyman.  If  he  had  supposed  the  interven- 
tion of  a  priest  unnecessary,  for  what  purpose  did  he  discuss 
the  result  of  the  evidence  of  the  person  who  officiated  being 
in  orders  ;  or  refer  to  The  King  v.  Fielding^  (J)  to  prove  that 
a  marriage  by  a  Roman  Catholic  priest  before  the  Marriage 
Act  was  effectual  for  the  purpose  of  making  the  marriage 
valid? 

The  opinion  of  Lord  Stowell,  in  Dalrymple  v.  Dalrym- 
ple^  (c)  has,  I  think,  been  supposed  to  be  much  more  deci- 

(a)  10  East,  282.  (h)  14  Sta.  Tr.  1327. 

(c)  2  Hagg.  Cons.  Eep.  54. 
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sive  in  favoar  of  the  validityf  as  a  maniage,  of  a  mere 
contract  per  verba  de  prcesenti^  than,  upon  a  carefdl  exami- 
nation of  what  he  there  says,  it  appears  to  be.  He  says  that 
the  law  of  England  retained  such  rules  of  the  canon  law  as 
had  their  foundation,  not  in  the  sacrament,  or  in  any  relig-* 
ious  view  of  the  subject,  but  in  the  natural  and  ciyil  contract 
of  marriage ;  and  that  the  Ecclesiastical  Courts  enforced  those 
rules,  and,  amongst/  others,  the  rule  which  held  an  irregular 
marriage,  constituted  per  verba  de  pra^enti^  not  followed  by 
any  consunmiation,  valid  to  the  full  extent  of  avoiding  a  sub- 
sequent regular  marriage  contracted  with  another  person. 
The  same  doctrine,  he  says,  was  recognized  by  the  Tempo- 
ral Courts;  and,  after  referring  to  Bunting* 9  Case^  adds, 
^^  Though  the  common  law  certainly  had  scruples  in  applying 
the  civil  rights  of  dower,  community  of  goods,  and  legiti* 
macy,  in  the  case  of  these  looser  species  of  marriage."  There 
is,  however,  no  doubt  but  that  his  high  authority  is  properly 
urged  against  the  judgment. 
In  Latour  v.  Teasdale^  (a)  Sir  Vicary  Gibbs,  profess- 
ing to  take  the  law  from  Dalrymple  v.  J)(drympUj 
*904  *  certainly  seems  to  assume  that  a  contract  per  verba 
de  prcBsentij  without  more,  would,  before  the  Marriage 
Act,  have  constituted  a  valid  marriage;  but  there  was  no 
such  question  in  the  case  before  him ;  the  case  reserved  at 
the  time,  upon  which  the  opinion  of  the  Court  was  given, 
having  stated  that  the  ceremony  was  performed  by  a  Roman 
Catholic  priest,  which  had  been  held  sufficient. 

I  do  not  think  it  necessary  to  advert  to  all  the  modem 
cases  in  which  eminent  Judges  have  expressed  'opinions 
favourable  to  the  proposition  contended  for  on  behalf  of 
the  Crown.  Ever  since  the  case  of  BaXrympU  v.  DalrympUy 
there  has  naturally  been  a  prevailing  opinion  consistent  with 
what  was  supposed  to  be  the  doctrine  of  so  great  an  au- 
thority as  Lord  Stowell.  The  question  in  these  cases  was 
not  the  subject  of  investigation  and  argument,  such  as  we 
have  had  the  benefit  of  in  this  case ;  and  the  opinions  so  ex- 
pressed were  rather  assents  to  the  doctrine  so  laid  down, 

(a)  8  Taunt.  830;  2  Marsh.  288. 
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from  the  deference  to  the  authority  from  which  it  proceeded, 
than  from  any  judgment  exercised  as^to  the  grounds  upon 
which  it  was  founded.    Those  grounds  have  now  been  exam- 
ined; and  if  Lord  Stowbll  really  entertained  the  opinion 
which  has  been  attributed  to  him,  it  will  afford  a  strong  in- 
stance of  the  difference  of  weight  which  ought  to  be  attrib- 
uted to  an  opinion  essential  to  the  support  of  the  judgment 
pronounced,  and  one  advanced  by  way  of  illustration  or  argu- 
ment ;  for  as  such  only  could  the  state  of  the  English  law 
before  the  Marriage  Act  have  been  pertinent  to  the  question 
before  him.    If,  upon  examining  the  grounds  of  the  opinion 
so  expressed,  notwithstanding  the  extent  to  which  it  has  been 
adopted  by  other  Judges  and  by  the  profession  of  the  law  at 
large,  it  shall  be  found  that  it  is  contrary  to  the  law 
as  established  by  *  formal  decisions,  I  think  that  this    *  905 
is  not  a  case  in  which  the  course,  often  wisely  adopted, 
of  adhering  to  repeated  decisions,  although  disapproved,  in 
preference  to  disturbing  rules  supposed  to  be  established, 
ought  to  be  followed.    That  can  only  be  right  where  there 
have  been  actual  decisions,  and  not  where  there  have  only 
been  opinions  casually  expressed.    What  has  taken  place  in 
England  is  indeed  evidence  of  what  the  law  of  Ireland  really 
is,  but  it  is  no  otherwise  binding,  and  we  have  to  decide  in  a 
criminal  case  what  that  law  is ;  whether  by  the  common  law 
of  Ireland,  which  is  the  same  as  the  common  law  of  England, 
the  first  marriage  was  a  legal  marriage.    I  cannot  hold  the 
affirmative  of  this  proposition  because  many  eminent  Judges 
have  expressed  opinions  in  favour  of  that  conclusion,  when  I 
find,  frdm  the  time  of  the  Saxons  to  the  passing  of  the  Mar- 
riage Act  in  1753,  a  succession  of  authorities  and  decisions 
against  it,  without  one  in  its  favour.    And  it  must  be  ob- 
served, that  notwithstanding  the  opinions  so  expressed,  there 
has  been  a  course  of  dealing  with  the  subject  very  inconsis- 
tent with  the  state  of  the  law  as  assumed  in  those  opinions. 
We  hear  of  actions  by  women  for  breach  of  promise  of  mai^ 
riage  after  a  contract  de  future  and  cohabitation ;  that  is,  an 
action  by  a  wife  against  her  husband  for  a  breach  of  a  prom- 
ise to  marry,  the  marriage  being  by  the  supposition  complete. 
It  is  difficult  to  conceive  how  in  such  case  there  could  be  a 
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contract  to  support  the  action,  which  would  not,  with  the 
cohabitation,  be  a  mafriage  according  to  the  supposed  law. 
Then  there  are  Acts  relating  to  Quakers,  in  which  their  mar- 
riages are  called  pretended  marriages ;  and  many  respecting 
marriages  of  dissenters,  and  of  persons  in  the  colonies, 
which  would  be  wholly  useless  if  a  contract  coiild 

*  906    *  constitute  a  marriage.     It  is  true  that  many  of  tiiese 

Acts  are  declaratory ;  but  as  they  were  intended  to 
confirm  past  marriages  as  well  as  to  establish  regulations  for 
future  ones,  that  form  was  .very  naturally  adopted.  I  do  not 
obserre  upon  these  Acts  in  detail.  They  have  been  com- 
mented upon  by  the  Lord  Chief  Justice,  in  giving  the  opinion 
of  the  Judges.  They  do  not,  indeed,  prove  that  a  mere  con- 
tract could  not  have  the  effect  of  a  marriage,  but  they  cer- 
tainly show  a  state  of  uncertainty  not  consistent  with  the 
unhesitating  opinions  which  have  fallen  from  some  Judges  in 
the  later  cases. 

It  was  urged  that  marrii^es  were  good  where  the  person 
officiating  was  not  in  orders,  though  pretending  and  belieyed 
to  be  so.  This,  I  apprehend,  depends  upon  a  very  different 
principle.  The  Court  in  such  a  case  would  not,  I  conceive, 
permit  the  title  to  orders  to  be  inquired  into. 

If  I  am  right,  that  by  the  law  of  England  the  intervention 
of  a  person  in  holy  orders  was  necessary  to  constitute  a  bind- 
ing marriage,  there  is  not,  I  think,  any  difficulty  in  coming 
to  the  conclusion  that  such  person  must  be  in  orders  recog- 
nized by  the  Church  of  England.  The  necessity  of  such  in- 
tervention, if  it  exists,  must  have  arisen  from  regulations  of 
the  church,  in  whose  Courts  all  questions  of  marriage  were 
decided ;  and  when  the  church  speaks  of  persons  in  holy 
orders,  those  only  can  be  intended  whom  the  church  con- 
ceives to  be  clothed  with  that  character,  in  which  number 
members  of  the  Presbyterian  church  are  not  included. 

I  have  now  concluded  what  it  appeared  to  me  to  be  proper 

to  address  to  the  House  upon  this  most  difficult  and  important 

case.    I  have  with  great  reluctance  found  myself  com-. 

♦  907    polled  to  adopt  the  opinion  I  have  *  expressed.    I  sn* 

aware  of  the  difficulties  and  hardships  to  which  affirm- 
ing the  judgment  may  lead.     Happily  it  will  be  within  the 
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power  of  the  legislature  to  remove  those  difficulties,  and  to  *\ 
avert  those  hardships,  (a)  We  have  here  but  one  duty  to 
perform,  to  declare  what  we  believe  to  be  the  law ;  and  in 
the  performance  of  that  duty  I  am  bound  to  declare,  that  in 
my  opinion  the  first  marriage  in  this  case  was  not  a  valid 
marriage  in  law;  and  therefore  that  the  party  was  not 
legally  guilty  of  the  offence  with  which  he  was  charged, 
and  that  the  judgment  ought  to  be  for  the  defendant  in 
error. 

*'  It  ^as  ordered  and  adjadged  by  the  Lords,  that  the  judgment  given 
in  the  said  Court  of  Queen's  Bench  be,  and  the  same  is  hereby  affirmed. 
And  that  the  record  be  remitted,  to  the  end  such  proceedings  may  be  had 
thereupon  as  if  no  such  writ  of  error  bad  been  brought  into  this  House." 
— Lijrds  Journals^  29  March,  1844. 

In  the  case  of  The  Queen  v.  Carroll,  the  order  of  the  House  states 
that,  '*  regard  being  had  to  the  judgment,''  in  The  Queen  v.  Millis,  the 
judgment  of  the  Court  of  Queen's  Bench  was  affirmed. 

[The  entry  on  the  Minutes  of  Proceedings  of  iihe  29th  March  is  in  this 
case  more  full  than  the  entry  on  the  Journals,  and  is  in  the  following 
form  :  — *'  Reg.  v.  Millis  (writ  of  error).  The  order  of  the  day  being  read 
for  the  further  consideration  of  this  case,  the  House  proceeded  to  take 
the  same  into  consideration.  And  it  being  moved  to  reverse  the  judg- 
ment complained  of,  the  same  was  objected  to,  and  the  question  was  put 
whether  the  judgment  complained  of  shall  be  reversed?  The  Lords  Cot- 
TENHAM  and  Campbell  were  appointed  to  tell  the  number  of  votes  ;  and 
upon  report  thereof  to  the  House,  it  appeared  that  the  votes  were  equal ; 
that  is,  two  for  reversing  and  two  for  affirming.  Whereupon,  according 
to  the  ancient  rule  in  the  law.  Semper  prcesumitur  pro  neganie^  it  was  de- 
termined ,in  the  negative.  Therefore  the  judgment  of  the  Court  below 
was  affirmed,  and  the  record  remitted."]  < 


(a)  An  Act  has  since  been  passed  (7  &  8  Vict.  c.  81),  entitled  '*  An 
Act  for  Marriages  in  Ireland,  and  for  registering  such  Marriages  ; ''  by 
the  fourth  section  of  which  marriages  between  parties,  one  or  both  of 
whom  are  Presbyterians,  may  be  solemnized  in  certified  Presbyterian 
meeting-houses.  The  5  &  6  Vict.  o.  118,  the  6  &  7  Vict.  c.  89,  and  the 
dd  section  of  the  7  A  8  Vict.  c.  81 ,  severally  confirm  marriages  celebrated 
by  Protestant  dissenting  ministers  in  Ireland,  up  to  the  time  of  passing 
the  last-named  statute. 
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•908    •THE  IRONMONGERS*    COMPANY  v.  HER 
MAJESTY'S  ATTORNEY-GENERAL. 

1844. 

The  Ibonmonoebs'  Company Appellants. 

Her   Majesty's  Attorney-General  at  the  )  j?  ^«^,-»^ 
relation  of  Daniel  Humphreys  Howlett  . )      ^P*'^*** 

Charity.    Failure  of  ObjecL     Substitute.     Cy-pres. 

A  testator  gave  the  residue  of  his  estate  to  an  incorporated  company  in  the 
city  of  London,  npon  trust,  to  apply  one  moiety  of  the  income  to  the 

.  redemption  of  British  slaves  in  Turkey  or  Barbary  ;  one  fourth  part  to 
the  support  of  charity  schools  in  the  city  and  suburbs  of  London, 
where  the  education  is  according  to  the  Church  of  England,  not  giving 
to  any  one  above  202.  a  year  ;  and,  in  consideration  of  the  company's 
care  and  pains  in  the  execution  of  his  will,  out  of  the  remaining  fourUi 
part,  to  pay  10/.  a  year  to  such  minister  of  the  Church  of  England  as 
should  from  time  to  time  officiate  in  their  hospital,  and  the  rest  to 
necessitated  decayed  freemen  of  the  company,  their  widows  and  diil- 
dren,  not  exceeding  10/.  a  year  to  any  family.  And  the  testator  posi- 
tively forbade  his  trustees  to  diminish  the  capital  by  giving  away  any 
part  of  it,  or  to  apply  the  income  to  any  use  or  uses  but  those  men- 
tioned in  his  will.  The  income  of  a  moiety  of  the  residue  having 
for  several  years  been  suffered  to  accumulate  in  consequence  of  there 
being  no  British  slaves  in  Turkey  or  Barbary,  an  information  wis 
filed  for  the  administration  of  the  charity  estate,  including  the  accu- 
mulations of  that  moiety  ;  and  it  appearing  that  there  were  no  such 
British  slaves  to  be  redeemed,  and  no  other  object  having  been  sug- 
gested which,  in  the  opinion  of  the  Court,  bore  any  resemblance  to  the 
redemption  of  such  slaves,  it  was  declared  that,  after  setting  apart  a 
certain  sum  out  of  that  moiety  and  its  accumulations,  to  provide  a 
fund  for  the  redemption  of  any  British  subjects  who  might  thereafter 
be  held  in  slavery  in  Turkey  or  Barbary,  the  income  of  the  surplus  of 
that  moiety  and  its  accumulations  ought  to  be  appUed  in  supporting 
and  asfdsting  charity  schools  in  England  and  Wales,  where  the  educa- 
tion was  according  to  the  Church  of  England,  but  not  to  an  amount 
of  more  than  20/.  a  year  to  any  one  school. 

The  Lords,  affirming  that  declaration,  agreed  that  the  income  of  the 
moiety  could  not  be  applied  to  any  other  purpose  more  in  conformity 
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with  the  testator's  intentions,  and  with  the  object  of  the  charity  that 
failed.! 
A  Court  of  Appeal  is  not  disposed  to  distarb  a  decree  which  depends  on 
the  discretion  of  the  Judge,  and  not  upon  principle. 

June  4,  7, 1844. 

Thomas  Bbtton,  of  the  parish  of  St  Leonard's,  Shore- 
ditch,  London,  by  his  will,  dated  the  15th  of  Feb- 
ruary, *  1728,  disposed  of  his  residuary  estate  in  the  *  909 
following  words :  ^^  I  give  and  bequeath  the  rest  and 
residue  of  my  estate,  wheresoever  and  whatsoever,  to  the 
worshipful  Company  or  Corporation  of  Ironmongers,  of  the 
city  of  London,  and  to  their  successors,  making  them  my 
executors;  upon  this  special  trust  and  confidence  in  them 
reposed,  that  is  to  say,  that  they  do,  wfth  all  convenient 
speed  that  may  be  after  my  decease,  place  my  estate  out  at 
interest  upon  good  security,  positively  forbidding  them  to 
diminish  the  capital  sum  by  giving  away  any  part  thereof,  or 
that  the  interest  and  profit  arising  be  applied  to  any  other 
use  or  uses  than  hereinafter  mentioned  and  directed ;  viz., 
that  they  do  pay  one  full  half  part  of  the  said  interest  and 
profit  of  my  whole  estate  yearly  and  every  year  for  ever,  unto 
the  redemption  of  British  slaves  in  Turkey  or  Barbary ;  one 
full  fourth  part  of  the  said  interest  and  profit  yearly  and 
every  year  for  ever,  unto  charity  schools  in  the  city  and 
suburbs  of  London,  where  the  education  is  according  to  the 
Church  of  England,  in  which  number  that  in  this  parish  to 
be  always  included,  and  not  giving  to  any  one  above  201. 
a  year ;  and  in  consideration  of  the  said  Ironmongers'  Com- 
pany's care  and  pains  in  the  execution  of  this  my  will,  the 
other  fourth  part  of  the  said  interest  and  profit  yearly  and 
every  year  for  ever,  to  the  uses  following ;  viz.,  101.  a  year 
to  such  minister  of  the  Church  of  England  as  they  shall  from 
time  to  time  entertain  in  their  aforesaid  hospital  for  perform- 
ing divine  service  and  other  duties  belonging  to  that  holy 
order,  the  remains  unto  necessitated  decayed  freemen  of  the 

'  This  suhject  is  exhaustively  discussed,  and  the  authorities  bearing 
upon  it  are  cited,  by  Mr.  Justice  Gbat,  in  Jackson  v.  Phillips,  14  AUen, 
639;  see  Perry  Trusts,  §§  724-728. 
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said  company,  their  widows  and  children,  not  exceeding  102. 
a  year  to  any  family." 

The  testator's  residuary  estate,  exceeding  20,0002.,  was 
vested  by  the  trustees  in  proper  securities  for  the 

*  910    *  purposes  of  the  charities,  and  two  fourth  parts  of 

the  proceeds  have  been  regularly  applied  as  directed 
by  the  will ;  but  with  respect  to  the  other  moiety  of  the 
proceeds,  the  objects  for  the  application  thereof  having  failed, 
the  trustees,  after  applying  part  thereof  in  aid  of  the  other 
objects  of  the  testator's  bounty,  accumulated  the  remainder, 
and  invested  the  same  from  time  to  time,  to  a  very  large 
amount ;  so  that  the  income  of  the  original  moiety,  together 
with  the  income  of  the  accumulated  fund,  amounted  in  1829 
to  35002.  a  year. 

In  November,  1829,  the  Attorney-General  exhibited  his 
information  in  the  Court  of  Chancery  against  the  appellants, 
thereby  stating  the  said  will,  and  also  stating,  amongst  other 
things,  that  by  certain  treaties  entered  into  between  this 
country  and  Turkey  and  the  States  of  Barbary,  all  dealing 
and  trafficking  in  slaves  was  prohibited ;  and  that,  therefore, 
the  half  part  of  the  interest  and  profits  of  the  testator's 
estates  directed  to  be  applied  to  the  redemption  of  British 
slaves  in  Turkey  or  Barbary,  could  not  be  applied  according 
to  such  direction  ;  and  praying  that  the  usual  accounts  might 
be  taken  of  the  estates  of  the  testator,  and  of  the  rents, 
profits,  and  revenues  thereof,  and  that  it  might  be  declared 
that  one  moiety  of  such  rentas  and  profits,  and  revenues,  was 
applicable  to  the  purposes  of  the  charity,  as  near  to  the 
intention  of  the  testator  as  the  circumstances  of  the  case 
would  admit ;  and  that  a  scheme  might  be  settled  for  the 
future  application  of  such  rents,  profits,  and  revenues. 

The  appellants  having  put  in  their  answer  to  the  informa- 
tion, the  cause  came  on  for  hearing  on  the  19th  of  July,  18S0, 
before  the  then  Master  of  the  Rolls,  when  by  a  decree  of  that 
date  it  was  referred  to  the  Master  to  inquire  whether 

*  911    the  whole  or  any  part  *  of  the  income  of  the  moiety  of 

the  charity  estates  and  funds,  and  of  the  accumulations 
thereof,  could  then  be  applied  to  the  redemption  of  British 
slaves  ;  and  if  not,  then  he  was  to  consider  what  would  be 
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the  most  proper  application  of  the  income  of  such  moiety 
and  the  accumulations  thereof,  or  of  such  part  as  could  not 
then  be  so  applied,  regard  beiog  had  to  the  testator's  will, 
and  the  Master  was  to  approve  of  a  scheme  accordingly ;  and 
it  was  ordered  that  the  Master  should  inquire  whether  such 
scheme  could  be  carried  into  effect  without  the  aid  of  Par* 
liament. 

The  Master  made  his  report  in  July,  1833,  and  thereby 
certified  that  it  did  not  appear  to  him  that  there  were  then 
any  British  subjects  held  in  slaveiy  in  Turkey  or  Barbary, 
and  that,  therefore,  no  part  of  the  charity  estates  and  prop- 
erty could  then  be  applied  to  the  use  contained  in  the  will ; 
but  inasmuch  as  there  had  been  British  subjects  held  in 
captivity  in  Turkey  and  Barbaiy,  as  the  report  mentioned,  he 
was  of  opinion  that  it  would  be  proper  to  set  apart  7,0002. 
three  per  cent  annuities,  in  order  that  the  dividends  and 
income  thereof  might  form  a  fund  to  provide  for  the  redemp- 
tion of  any  British  subjects  who  might  thereafter  be  detained 
in  slavery  in  Turkey  or  Barbary  ;  and  the  Master  stated  that 
a  scheme  had  been  laid  before  him,  on  the  part  of  the  appel- 
lants, for  applying  the  surplus  income  of  such  moiety  and  ac- 
cumulations to  the  other  objects  in  the  will ;  viz.,  one  moiety 
thereof  to  the  charity  schools  in  London,  where  the  educa- 
tion is  according  to  the  Church  of  England,  in  the  same 
manner  as  the  one-fourth  of  the  trust  funds  given  by  the 
will  for  that  purpose  had  been  applied ;  and  the  other  moiety, 
as  to  40Z.  part  thereof,  in  the  augmentation  of  the  stipend  of 
the  chaplain,  and  as  to  the  remainder  thereof,  unto 
necessitated  *  decayed  freemen  of  the  company,  and  *  912 
their  widows  and  children :  and  that,  on  the  part  of 
the  relator,  a  scheme  had  been  laid  before  him  (to  the  pur- 
port in  the  report  mentioned)  ;  and  he  certified  that  he  ap- 
proved of  the  scheme  of  the  appellants,  subject  to  the  setting 
apart  of  the  7000/.  for  the  above-mentioned  purpose,  in  case 
the  Court  should  so  think  fit ;  and  that  he  was  of  opinion 
that  such  scheme  could  be  carried  into  effect  without  the  aid 
of  Parliament. 

The  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  for  further  directions  on  the  report,  on  the  29th  of 
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July,  and  again  on  the  12tli  of  November,  188S,  (a)  when 
by  a  decree  of  the  latter  date  it  was  declared  that  the  Court 
had  no  jurisdiction  to  apply  the  surplus  income  (ft)  of  the 
moiety  of  the  charity  property  and  the  accumulations  thereof, 
to  any  purpose  inconsistent  with  the  intention  of  the  testator, 
expressed  as  to  the  application  of  that  moiety  to  the  redemp- 
tion of  British  slaves  in  Turkey  or  Barbary :  and  it  was  re- 
ferred back  to  the  Master  to  settle  and  approve  of  a  proper 
scheme  to  be  submitted  to  Parliament  for  the  application  of 
the  residue  of  the  income  of  such  moiety,  and  the  surplus  of 
the  accumulations  thereof,  and  of  the  income  of  such  surplus 
and  accumulations,  after  setting  apart  7000Z. :  and  it  was 
ordered,  that  so  much  of  the  Master's  report  as  related  to 
setting  apart  7000Z.  as  a  fund  to  provide  for  the  redemption 
of  any  British  subjects  who  might  thereafter  be  detained  in 
slavery,  in  Turkey  or  Barbary,  be  confirmed. 

Against  the  first  part  of  this  decree,  the  appellants  appealed 
to  the  Lord  Chancellor  (Lord  Brougham)  :  and  his 
*  913  Lordship,  by  a  decree  pronounced  on  the  18th  *  of 
November,  1884,  (c)  reversed  the  same,  and  in  lieu 
thereof  declared  that  the  Court  had  jurisdiction  to  apply  the 
surplus  income  of  the  moiety  of  the  charity  property  in  ques- 
tion, and  the  accumulations  thereof,  as  near  as  might  be  to 
the  intention  of  the  testator,  having  regard  to  the  bequest 
touching  British  captives,  and  also  to  the  other  charitable 
bequests  in  the  will.  And  it  was  ordered  that  the  cause  be 
remitted,  to  be  reheard  by  the  Master  of  the  Rolls,  on  fur- 
ther directions  on  the  siud  report,  on  the  footing  of  this 
declaration,  without  disturbing  the  other  directions  of  the 
decree. 

The  cause  was  reheard  accordingly  by  the  Master  of  the 
Rolls  (Sir  C.  C.  Pepts)  ;  and  by  an  order  made  upon  such 
hearing,  and  dated  the  1st  of  May,  1885,  it  was  referred  back 
to  the  Master  to  review  his  report  as  to  the  scheme  thereby 
approved  of  for  the  application  of  the  surplus  moiety  of  the 
charily  property  and  accumulations  thereof,  and  of  the  divi- 

(a)  2  My.  ft  K.  676.  (b)  Above  the  70002. 

(c)  2  My.  &  K.  6S1  et  seq. 
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dends  and  income  thereof,  haying  regard  as  near  as  might  be 
to  the  intention  of  the  testator  as  to  the  bequest  contained 
in  his  will  touching  British  captives,  and  having  regard  also 
to  the  other  charitable  bequests  in  the  will. 

The  Master  made  a  separate  report  in  August,  1889,  and 
thereby  certified  that  there  were  no  direct  objects  to  which 
the  surplus  moiety  and  the  accumulations  thereof,  and  the 
dividends  and  income  thereof,  could  be  applied ;  and  he  fur- 
ther certified  that,  if  the  true  construction  of  the  last-men- 
tioned order  should  be,  that  he  was  bound,  in  the  first  instance, 
to  consider  the  application  of  the  surplus  moiety,  and  the 
accumulations  thereof,  &c.,  in  reference  only  to  the 
intention  of  *  the  testator,  as  to  the  bequest  contained    *  914 
in  his  will  touching  British  captiveiB^;  and  if  the  case  of 
The  Attorney"  General  Y.  Qib%(m^(a)  cited  before  him,  was  a 
case  which  should  appear  to  the  Court  as  applicable  to  the 
present  case  ;  the  application  proposed  by  a  scheme  brought 
in  by  the  trustees  of  the  Mico  charity,  was  an  application  as 
near  as  might  be  to  the  intention  of  the  testator  as  to  the 
bequest  contained  in  his  will  touching  British  captives,  pro- 
vision being  first  made  for  the  increase  of  the  comforts  of  such 
of  the  pensioners  in  Greenwich  Hospital  as  were  present  at 
the  battie  of  Algiers,  and  for  the  education  (at  the  schools  in 
the  report  mentioned)  of  the  children  of  such  officers  and 
men  as  were  present  at  that  battie :  but  he  submitted  to  the 
Court,  whether  a  portion  of  the  surplus  moiety,  and  the  accu- 
mulations thereof,  &c.,  might  not  in  such  case  be  properly 
applied  for  the  benefit  of  the  Seamen  *s  Hospital  Society  and 
the  Royal  Naval  Benevolent  Society,  at  least  in  respect  of  the 
last-mentioned  charities,  so  far  as  respected  the  officers  and 
men  engaged  at  the  battie  of  Algiers  and  their  families.    But 
if  the  case  of  The  Attorney^  General  v.  Gibson  should  not  ap- 
pear to  the  Court  as  applicable  to  the  present  case,  or  if  the 
true  construction  of  the  said  order  should  be,  that  he  (the 
Master)  was  bound  to  consider  of  the  application  of  such 
surplus  moiety  and  the  accumulations  thereof,  and  of  the 
dividends  and  income  thereof,  having  regard  as  near  as  might 

(a)  2  Beav.  817,  n. 
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be  to  the  intention  of  the  testator,  as  to  the  bequest  contained 

in  his  will  touching  British  captiyes,  and  having  regard  also 

to  the  other  charitable  bequests  in  the  will,  whether  the  case 

of  The  Attomey-Q-eneral  v.  Qibson  should  or  not  appear 

*  915    to  the  Court  applicable  to  the  present  case ;  *  then  he 

found,  subject  to  the  provision  being  made  for  the 
increase  of  the  comforts  of  such  of  the  pensioners  in  Green- 
wich Hospital  as  were  present  at  the  battle  of  Alg^iers,  and 
the  education  of  their  children  at  such  schools  as  therein 
before  mentioned,  and  also  subject  to  the  submission  therein 
before  mentioned  as  to  the  Seamen's  Hospital  Society  and 
the  Royal  Naval  Benevolent  Society,  that  the  proper  applica- 
tion of  the  surplus  moiety  and  the  accumulations  thereof, 
&c.,  would  be  for  the  better  suj^ort  of  the  charity  8cho<ds  in 
the  city  and  suburbs  of  London,  where  the  education  is  ac* 
cording  to  the  Church  of  England,  including  the  school  d 
the  parish  where  the  testator  dwelt,  and  the  Royal  Naval 
School,  and  the  school  attached  to  Greenwich  Hospital ;  and 
he  further  certified  that,  save  as  aforesaid,  there  were  no 
objects  to  which  the  surplus  moiety,  &o.,  could  be  applied, 
having  regard  to  the  directions  contained  in  the  order  of  the 
1st  of  May,  1835. 

The  appellants  filed  exceptions  to  that  report,  which  were 
heard  before  the  Master  of  the  Rolls,  who  thereupon  made  a 
decree,  (a)  dated  the  14th  of  December,  1839,  whereby  it 
was  declared  that  there  were  no  direct  objects  to  which  the 
income  of  the  moiety  of  the  charity  estates  and  funds,  and 
the  accumulations  thereof,  could  be  applied,  regard  being 
had  to  the  bequest  in  the  will  of  the  testator  touching  British 
captives ;  and  it  was  declared  that  the  scheme  proposed  by 
the  appellants,  and  mentioned  in  the  report,  so  far  as  it  pro* 
posed  the  appropriation  of  the  income  of  the  moiety  and  the 
accumulations  thereof  to  the  charity  schools  in  the  city  and 
suburbs  of  London,  where  the  education  is  acoordii^ 

*  916    to  the  Church  of  England,  and  *  to  the  necessitated 

decayed  freemen  of  the  Ironmongers'  Company,  their 
widows  and  children,  was  a  proper  scheme  for  the  application 

(a)  2  Beav.  318. 
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of  the  income  of  such  moiety  and  the  aocumulations  thereof, 
and  of  the  income  and  dividends  thereof,  as  near  as  might  be 
to  the  intention  of  the  testator,  having  regard  to  the  bequest 
contained  in  his  will  touching  British  captives,  and  having 
regard  also  to  the  other  charitable  bequests  in  his  will ;  and 
it  was  referred  back  to  the  Master  to  review  his  report,  and 
to  approve  of  a  scheme  for  such  application. 

The  respondent  appealed  to  the  Lord  Chancellor  (Lord 
Cottenham)  against  that  decree ;  and  his  Lordship,  by  decree 
dated  the  23d  of  January,  1841,  (a)  reversed  the  same,  except 
80  much  thereof  as  declared  that  there  were  no  direct  objects 
to  which  the  income  of  the  moiety  of  the  charity  estates  and 
funds,  and  the  accumulations  thereof,  could  be  applied,  regard 
being  had  to  the  bequest  in  the  will  of  the  testator  touching 
British  captives ;  and  in  lieu  of  the  part  so  reversed,  it  was 
declared  that  the  half-part  of  the  rents,  interest,  and  profits 
of  the  testator's  property,  which  by  his  will  is  directed  to  be 
applied  to  the  redemption  of  British  slaves  in  Turkey  or  Bar- 
bary,  and  the  interest  and  profits  of  the  accumulations  thereof^ 
ought  to  be  applied  in  supporting  and  assisting  charity  schools 
in  England  and  Wales,  where  the  education  is  according  to 
the  Church  of  England,  but  not  to  an  amount  of  more  than 
20{.  a  year  to  any  one  school ;  and  it  was  referred  back  to 
the  Master  to  settle  and  approve  of  a  scheme  for  that  pur* 
pose. 

The  present  appeal  is  against  the  latter  decree. 

Mr.  Emdenley  and  Mr.  J.  Adorns^  for  the  appellants, 
*  submitted  that  the  proper  course  would  be  to  reverse  *  917 
the  Lord  Chancellor's  order,  and  restore  that  of  the 
Master  of  the  Bolls.  Both  orders  agreed  in  so  much  of  the 
Master's  report  of  1839  as  found  that  there  were  no  direct 
objects  to  which  the  income  of  the  one  moiety  of  the  charity 
pn^rty  and  the  accumulations  thereof  could  be  applied, 
regard  being  had  to  the  bequest  touching  British  captives. 
Both  orders  also  agreed  in  rejecting  so  much  of  that  report 
as  suggested  conditionally  that  part  of  the  same  income  should 

(a)  1  Cr.  &  P.  219  et  seq. 
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be  applied  in  aid  of  the  Mico  charity,  and  of  Greenwich  Hos- 
pital, the  Seamen's  Hospital  Society,  and  the  Royal  Naval 
Benevolent  Society :  it  is  now  indeed  agreed  on  all  sides  that 
such  applications  would  not  be  within  the  scope  of,  or  near  to 
the  testator's  intentions  as  to  the  redemption  of  British  cxp- 
tives.     But  the  two  orders  differed  materially  as  to  another 
part  of  the  Master's  said  report ;  which  was  only  a  repetition 
of  a  finding  in  the  report  of  the  former  Master,  in  1883.   The 
Master  of  the  Rolls,  by  his  order,  confirmed  the  approval  by 
both  Masters  of  that  part  of  the  appellants*  scheme  which 
proposed  the  appropriation  of  the  surplus   income  of  the 
moiety  of  the  charity  funds,  first,  to  the  charity  schoola  in 
the  city  and  suburbs  of  London,  where  the  education  is  ac- 
cording to  the  Church  of  England ;  and  secondly,  to  the  neces- 
sitated decayed  freemen  of  the  Ironmongers'  Company,  their 
widows  and  children.    The  Lord  Chancellor  rejected  alto- 
gether this  second  application  of  the  funds,  and  declared  that 
the  whole  income  of  the  moiety  of  the  testator's  propeitji 
which  by  his  will  was  directed  to  be  applied  to  the  redemption 
of  British  slaves  in  Turkey  and  Barbary,  should  be  applied  in 

supporting  charity  schools  not  merely  in  London,  but 
*  918    all  over  England  and  Wales,  where  tJie  *  education  is 

according  to  the  Church  of  England.  The  question 
now  is  which  of  these  schemes  is,  upon  the  true  construction 
of  the  will,  nearer  to  the  testator's  intention. 

It  must  be  remembered  that  by  the  first  order  of  refeienoe 
in  July,  1830,  and  by  the  orders  of  the  Lord  Chancellor  in 
November,  1834,  and  of  the  Master  of  the  Rolls  in  May, 
1835, — none  of  which  orders  has  been  ever  appealed  fi»m,— 
it  was  declared  that  in  any  scheme  for  the  application  of  this 
moiety  of  the  charity  property,  regard  should  be  had  to  the 
will ;  not  only  to  the  bequest  touching  British  captivee,  but 
also  to  the  other  charitable  bequests  contained  in  the  will 
The  latter  consideration  is  altogether  put  aside  by  the  Lord 
Chancellor,  in  pronouncing  the  order  now  under  appeal.  His 
Lordship,  after  recapitulating  the  previous  orders,  stales  the 
principle  upon  which  his  order  proceeds :  he  says,  (a)  "  ^ 

(a)  Cr.  &  P.  222. 
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several  charities  be  named  in  a  will,  and  one  fail  for  want  of 
objects,  one  of  the  others  may  be  found  to  be  ey-pris  to  that 
which  has  failed ;  and  if  so,  its  being  approved  by  the  testa- 
tor ought  to  be  an  additional  recommendation ;  but  such 
other  charity  ought  not,"  his  Lordship  conceives,  ^^be  pre- 
ferred to  some  other  more  nearly  resembling  that  which  has 
failed."  His  Liordship  says  that  in  this  case,  **  the  first  sub- 
ject to  be  considered  is  the  intention  of  the  testator,  to  be  dis- 
covered from  the  gift  in  favour  of  British  slaves ;  subordinately 
to  which,  and,  if  possible,  consistently  with  it,  the  other  chari- 
ties are  to  be  considered."  Assuming  this  to  be  the  rule,  he 
says,  ^^  the  first  charity  is  most  general  in  its  objects,  being 
applicable  to  all  British  persons  who  should  happen  to  be  in 
a  particular  situation ;  that  the  second  is  limited  to 
persons  in  London  and  its  suburbs ;  and  *  that  the  *  919 
third  is  confined  to  freemen  of  a  particular  company 
in  London.  It  would  seem,  therefore,  that  although  there  is 
no  possibility  of  benefiting  the  British  community  at  large  in 
the  mode  intended  by  the  testator,  it  would  yet  be  more  con- 
sistent with  his  intention  that  the  same  community  should 
enjoy  the  benefit  of  his  gift  in  any  other  way  than  that  it 
should  be  confined  to  any  restricted  portion  of  such  commu- 
nity. In  considering  the  manner  in  which  such  benefit  should 
be  .conferred,  it  is  very  reasonable  and  proper  to  look  to  other 
provisions  in  his  will,  in  order  to  see  whether  he  has  indi- 
cated any  preference  to  any  particular  mode  of  administering 
charity."  His  Lordship  then  proceeds,  and  comes  to  the  con- 
clusion ^^  that  the  third  gift  could  not  be  referred  to  in  settUng 
a  scheme  for  the  application  et^prea  of  the  funds  intended  for 
the  first,"  and  ^*  that  the  second  gift  should  be  looked  to  as 
indicative  of  the  kind  of  charity  proposed  by  the  testator ; " 
and  subsequently  his  Lordship  says,  ^^  a  charity  may  be  cy- 
prea  to  the  original  object,  which  seems  to  have  no  trace  of 
resemblance  in  it."  (a) 

[The  Lord  Chancellor.  —  The  principle  and  result  of  that 
judgment  is,  that  you  cannot  extend  the  first  object  of  this 

(a)  Cr.  &  P.  227. 
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charity,  because  you  find  nothing  analogous  or  ey^i^  to  it, 
but  you  can  extend  the  second,  as  you  find  in  it  sometiung 
cy-prei  to  the  flarst-] 

There  being  several  charitable  bequests,  oan  the  Master, 
under  the  directions  given  him,  say  he  would  look  to  all  the 
objects,  and  select  one  or  more  as  cypres  to  one  which  fidled? 
If  the  Master  had  done  so,  the  Court  would  say  he  did  not 

observe  the  directions,  and  would  allow  exceptions  to 
*  920    his  report ;  *  or,  if  there  were  no  exceptions,  it  would 

be  open  to  the  Court,  when  the  cause  came  before  it  on 
farther  directions,  to  rectify  the  report.  If  the  Master  o▼e^ 
looks  one  object,  he  may  overlook  two  or  more,  whereas  he 
ought  to  proceed  on  the  clear  exigency  of  the  decree  of  refe^ 
ence. 

[The  Lord  Chancellor.  —  May  not  the  Master  consider 
the  third  object  of  the  charity  in  tiie  nature  of  remuneration 
for  trouble,  and  not  such  a  charity  as  he  ought  to  attend  to  in 
seeking  objects  etf-pris  to  that  which  failed  ?] 

In  applying  the  doctrine  cy^isj  the  intention  of  the  testa- 
tor must  be  looked  to ;  and  if  his  charity  cannot  be  applied 
exactly  in  accordance  with  his  intention,  it  ought  to  be  applied 
as  nearly  thereto  as  possible. 

[The  Lobo  Chancellor. — I  see  by  the  report,  (a)  thit 
the  way  in  which  the  Lord  Chancellor  put  the  matter  qoite 
agrees  with  the  view  I  had  taken  before  I  saw  the  report] 

A  different  course  was  laid  down  for  the  application  of  sin^ 
plus  moneys  dy-pr^«,  in  the  cases  of  The  Attomejf-Otnendy' 
The  Coopere^  Company,  (6)  MU$  v.  Farmer,  (c)  The  Attornef- 
General  v.  Dixie,  (ef)  and  The  Attametf-O-eneral  v.  The  Biihp 
ofLlandaff.  (e)   Lord  Chancellor  Brougham,  in  his  statement 


fa)  Cr.  &  P.  223. 

(b)  19  Vesey,  189. 

(c)  19  Vesey,  483. 

(d)  2  My.  &  K.  312. 

(0  ated  2  My.  &  K.  SSS. 
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of  the  last-named  case,  says  it  is  like  the  present,  and  he  cites 
it  to  support  his  view  of  the  doctrine  of  cjf-^is. 

The  effect  of  this  decree  is  to  exclude  the  third  expressed 
object  of  the  charity  from  any  share  in  the  surplus  moneys 
arising  from  the  failure  of  the  first ;  and,  without  looking  out 
for  any  object  analogous  to  the  first,  to  adopt  the  sec- 
ond object  as  ey-fr^B  to  the  *  first,  without  seekii^  out  *  921 
what  is  most  analogous  to  that  second  object.  There 
being  schools  in  the  city  and  suburbs  of  London  to  exhaust 
the  surplus  moneys,  why  should  the  schools  all  over  England 
and  Wales  be  held  to  be  cy^prfs  to  the  first  and  second  object  ? 
The  proper  test  of  the  cy-pres  application  is  this :  what  would 
the  testator  declare  at  the  time  of  making  his  will,  if  he  were 
told  then  that  the  first  object  of  his  charity  would  fail  ?  Would 
he  give  it  to  the  schools  all  over  England  and  Wales,  or  to 
those  of  London,  to  which  he  made  the  second  gift  ?  Let  it 
be  remembered  that  he  was  a  London  merchant,  trading  to 
the  Mediterranean.  He  may  have  been  himself  a  captive  in 
Barbary,  and  therefore,  made  a  bequest  for  the  redemption  of 
such  captives.  He  may  have  been  bom  in  London,  or  have 
come  there  a  poor  boy :  he  certainly  was  an  inhabitant  there, 
attached  to  the  place  where  he  acquired  his  fortune,  and 
desired  to  be  buried  there  and  a  monument  to  be  erected 
to  him ;  and  for  all  these  reasons  he  made  a  charitable  gift  to 
the  London  schools.  There  is  no  ground  for  supposing  that 
he  had  any  general  philanthropic  view  of  benefiting  the  whole 
British  community*  There  is  no  such  universality  of  charity 
discoverable  in  his  wiU ;  all  his  bequests  in  charity  were  con- 
fined to  those  persons  who  came  within  the  description  of  the 
objects  in  his  will,  and  had  capacity  to  take  by  being  British 
slaves  in  Turkey  or  Barbary ;  by  being  inhabitants  of  London 
or  the  suburbs ;  or  freemen  of  the  Ironmongers'  Company. 

The  first  bequest  having  failed  for  want  of  objects,  the 
duty  of  the  Court  is  to  look  tor  some  analogous  objects,  and, 
none  being  found,  then  to  adopt  the  second  object  and  what  is 
ey-pres  to  it,  or  all  the  existing  objects  of  the  charity. 
That  principle  is  distinctly  *  laid  down  by  the  counsel  *  922 
in  argument,  and  by  the  Lord  Chancellor  in  his  judg- 
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ment  on  the  appeal  in  1834.  (a)  The  proper  application  of 
the  doctrine  of  cy-prii  is,  that  you  are  to  look  to  the  objects 
of  the  testator,  and  to  what  comes  near  to  these  objects. 

[Lord  Cottenham.  —  No,  cy-preB  means  as  near  as  possible 
to  the  object  which  has  failed.] 

The  question  is  whether  the  object  proposed  to  be  adopted 
as  cjf'pres  has  any  analogy  to  the  object  that  failed. 

[Lord  Campbell.  —  Then  if  you  find  nothing  analogous  to 
the  object  which  fiedled,  are  you  not  to  look  to  the  second  and 
third  objects  ?] 

Certainly,  and  therefore  the  third  object  of  the  charity 
ought  to  be  looked  to ;  both  objects  that  exist,  the  schools 
in  London,  and  the  poor  freemen  of  the  Ironmongers'  Com* 
pany,  are  sufficient  to  exhaust  the  whole  surplus  fund.  The 
words  of  the  will,  directing  the  income  to  be  applied  to  no 
other  uses,  favour  this  construction. 

Mr.  (7.  P.  Cooper  and  Mr,  Spurrier^  for  the  respondent,  the 
relator,  (i)  referred  to  the  arguments  and  the  judgment  in 
the  Court  below,  not  thinking  it  necessary  to  repeat  them. 
They  then  proceeded  to  observe  that  it  is  a  well-established 
principle  of  Courts  of  Equity,  that  where  a  testator  has  be- 
queathed property  to  different  definite  charitable  purposes, 
some  of  which  have  failed,  the  property  destined  to  the  pur* 
poses  which  have  failed  is  to  be  applied  to  other  charitable 
purposes,  as  nearly  as  may  be  in  conformity  with  the  inten- 
tion of  the  testator,  as  such  intention  is  to  be  collected 
*  923  from  his  will.  In  the  present  case,  by  the  *  order  of 
the  1st  of  May,  1885,  the  Master  was,  in  accordance 
with  that  principle,  directed,  in  settling  a  scheme,  ^*  to  have 
regard,  as  near  as  might  be,  to  the  intention  of  the  testator, 

(a)  2  My.  &  K.  588,  586;  Cr.  &  P.  210,  222. 

(b)  The  Atfcorney-Greneral  took  no  part  in  the  appeal. 
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as  to  the  bequest  contained  in  his  will  touching  British  cap- 
tives, and  to  have  regard  also  to  the  other  charitable  bequests 
in  the  will/'  The  testator,  in  bequeathing  a  fourth  part  of 
his  residuary  property  *^  in  consideration  of  the  Ironmongers' 
Company's  care  and  pains  in  the  execution  of  his  will,"  man- 
ifested rather  the  remuneration  of  those  on  whom  he  imposed 
the  burden  of  carrying  his  wiU  into  execution  than  the  estab- 
lishment  of  a  charity ;  but  the  respondent  does  not  contend 
against  its  being  a  charity.  The  real  charitable  purposes 
directly  contemplated  as  such  by  the  will  are  two,  —  the  re- 
demption of  British  slaves  in  Turkey  or  Barbary,  a  purpose 
which  has  wholly  failed,  and  the  support  of  schools  in  Lon- 
don and  its  suburbs  for  education  on  the  principles  of  the 
Church  of  England ;  and  the  bequest  to  such  last-mentioned 
charitable  purposes  affords  therefore  the  only  guide  to  be 
found  in  the  will  to  the  intention  of  the  testator. 

Mr*  Kindenley,  in  reply,  proceeded  to  state  his  views  of 
the  doctrine  of  cy-pri^. 

The  Lord  Chancellor. — My  view  of  the  doctrine  of  ey- 
pris  is,  not  that  the  Judge  looks  to  one  object  only  of  the 
testator,  but  to  all  the  objects  specified  in  the  will. 

Mr.  Eindersley.  —  It  seems  as  if  this  testator,  after  making 
the  two  first  charitable  gifts,  was  considering  how  he  could 
remunerate  the  company  for  the  trouble  of  administering 
those  charities,  and  it  occurred  to  him  to  give  a  bequest  to 
the  freemen  of  the  Ironmoi^rs'  Company.  In  Lord 
Craven's  will,  —  the  subject  of  the  *  suit  of  The  *  924 
Attorney  "General  Y.  The  Buhop  of  Handaffj  —  there 
was  a  bequest  to  increase  the  scholarships  of  Oxford  and 
Cambridge,  besides  a  gift  for  the  redemption  of  British  cap- 
tives; on  failure  of  the  latter  object,  the  Court  directed 
that  gift  to  be  applied  to  the  further  increase  of  the  scholar- 
ships. The  true  mode  of  ascertaining  the  proper  application 
of  the  surplus  fund  is  to  consider  what  the  testator  would  do, 
if  at  the  time  of  making  his  will  he  were  informed  that  the 
first  object  failed. 

[775] 


*  924  OASES  IN  THE  HOUSE  OP  LOBDS. 

The  Lord  Chahoellor. — It  is  clear  that  he  did  not  con* 
template  this  state  of  thmgs ;  how,  therefore,  can  jon  coUect 
his  intention  at  the  time  ?  How  can  yon  tell  what  would 
have  been  his  intention  if  he  had  foreseen  this  state  of  things? 
We  may  look  at  his  disposition  in  the  will  to  see  ^Hiat  his 
charitable  inclinations  were,  and,  having  ascertained  them, 
then  we  must  provide  something  corresponding  with  our 
opinion  of  those  charitable  inclinations.  Ton  cannot  talk  of 
his  intention  with  respect  to  something  that  he  never  con- 
templated. The  true  mode  is  to  consider  what  he  did,  a&d 
from  what  he  did  to  collect  what  were  his  inclinations  widi 
regard  to  charity. 

Mr.  Kindersley.  —  The  reason  why  you  would  do  that  is, 
because  by  that  means  you  have  some  chance  of  ascertaining 
his  intention. 

The  Lord  Chakcellob.  —  One  inclination  was  to  establish 
schools  for  the  purpose  of  education  in  a  limited  district ;  one 
was  for  providing  for  necessitous  and  decayed  freemen  of  a 
company  in  London ;  another  was  to  provide  for  the  liberation 
of  British  persons  held  in  slavery  in  Barbary.  Those  were 
the  three  dispositions.  His  charitable  inclinations,  therefore, 
were  directed  to  those  objects.     A 

♦  925       •  Lord  Campbell.  —  But  the  three  are  all  so  sepa- 
rate and  distinct,  that  it  deserves  consideration  whether 
the  fund  for  the  one  that  failed  is  not  to  be  disposed  of  as  if 
it  had  been  the  single  object  of  the  will. 

The  Lord  Chancellor.  —  The  one  which  has  entirely 
failed  was  more  comprehensive  in  its  range  than  either  of  the 
others ;  therefore,  when  you  are  suppljring  that,  it  is  very 
natural  to  substitute  something  that  would,  to  a  certain  ex- 
tent, be  equally  comprehensive.  Then  if  yon  take  educatibn 
as  one  of  the  defined  objects,  though  confined  within  a  limited 
range,  that  was  one  of  his  charitable  inclinations ;  that  which 
has  failed  had  a  more  extensive  range ;  then  it  is  very  nato- 
ral  to  say,  let  us  provide  for  a  charitable  education,  but  let  qb 
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give  it  a  more  extensiye  range  than  that  which  he  has  fixed. 
That  appearo  to  me  to  be  veiy  reaeonable. 

*  Lord  C aupbslu  —  If  education  in  England  be  next  to  re- 
demption of  slaves  in  Barboiy,  it  is  next  at  a  great  intervaL 

The  Lobd  Chancellor.  —  Ab  to  the  redemption  of  slaves 
in  Barbary,  we  can  do  nothing  with  that  object ;  it  has  failed 
entirely ;  but  the  other  object  of  the  charity,  the  range  of  it, 
may  be  made  more  extensive.  As  you  cannot  have  any  thing 
analogous  to  redemption  of  slaves  in  Barbary,  that  which  is 
to  be  substituted  should  be  in  a  degree  as  extensive.  In  a 
case  of  this  kind,  where  there  is  so  much  of  conjecture  and  of 
discretion,  it  is  very  difficult  to  say  that  you  should  set  aside 
a  decree  that  is  actually  pronounced ;  because,  after  all,  it 
would  be  substituting  conjecture  and  discretion  for  conjecture 
and  discretion. 

Lord  Brougham.  —  That  would  apply  equally  to  the  decree 
of  the  Master  of  the  Rolls. 

*Mr.  Kindersley.  —  I  only  ask  your  Lordships  to    ♦926 
affirm  a  decree  which  was  pronounced,  —  the  Master 
of  the  Rolls'  decree. 

Lord  Campbell.  —  I  should  have  been  very  much  inclined 
to  adhere  to  that,  but  it  seems  to  proceed  upon  the  principle, 
that  if  there  be  three  objects,  and  one  fails,  then  you  are  to 
substitute,  as  a  matter  of  necessity,  the  other  two. 

The  Lord  Chancellor.  —  I  cannot  conceive  that  when 
one  foils,  therefore  you  are  to  distribute  the  fund  among 
the  other  two ;  particularly  if  the  one  that  fails  had  no  re- 
semblance to  the  other  two. 

Lord  Cottenham.  —  The  rale  of  the  Court  of  Chancery 
throughout,  as  Mr.  Kinder%Uy  well  knows,  is,  that  in  mat- 
ters of  pure  discretion  the  Court  <tf  Appeal  is  very  unwilling 
to  interfere ;  for  instance,  in  the  appointment  of  guardians 
or  trustees,  because  it  is  merely  the  conjeeture  of  one  mind 

[777] 


*  926  CA8B3  IN  THE  HOUBB  OF  LORDS. 

as  opposed  to  the  conjecture  of  another ;  but  if  the  Master 
has  acted  on  a  wrong  principle  in  his  appointment,  then  the 
Court  is  bound  to  interfere  to  establish  a  right  principle ;  and 
so  here,  unless  the  Master  of  the  Rolls  proceeded  on  a  righ£ 
principle,  the  Lord  Chancellor  was  bound  to  alter  his  decree. 

Lord  Campbell.  —  The  Master  of  the  Rolls  did  not  act 
upon  his  discretion :  he  would  have  pronounced  a  different 
decree,  but  he  thought  he  was  bound  to  attend  to  the  two 
other  objects  of  the  charity,  and  that  the  fund  was  to  be 
divided  between  them. 

The  Lord  Chancellor.  —  I  haye  thought  from  the  outset 
that  that  decree  means  nothing  more  than  this  ;  that  for  the 
purpose  of  ascertaining  what  the  testator's  charitable  inten- 
tions were,  jou  must  look  at  the  whole  will,  that  is,  all  the 
charitable  bequests  in  the  will.  It  does  not  at  all  lead 
*  927  to  the  conclusion  that  something  *  must  be  given  to 
each  of  those  existing  charities,  because  one  entirely 
unconnected  with  them,  being  for  an  object  totally  different, 
has  failed.  Let  us  see  what  the  tendency  of  his  charitable 
inclination  was;  how  it  manifested  itself.  When  you  find 
how  it  manifested  itself  in  disposing  of  his  property,  dispose 
of  the  charity,  the  object  of  which  has  failed,  in  a  way  corre- 
sponding with  that  manifestation.  It  appears  to  me  that  the 
Master  of  the  Rolls  did  consider  himself  fettered  by  the  terms 
of  the  will,  so  that  he  was  bound  to  give  sums  to  each  of 
these  existing  objects  of  the  charity.  From  the  very  first,  I 
never  thought  that  that  was  the  true  view  of  the  case.  If 
I  were  to  look  ^bout  in  every  direction  for  the  purpose  of 
saying  how  this  surplus  property  could  best  be  applied,  I 
could  not  apply  it  to  any  object  better  than  charity  schools 
within  the  limit  stated  in  the  Lord  Chancellor's  decree. 
Then,  as  I  have  said  before,  and  as  the  noble  and  learned 
Lord  in  pronouncing  that  decree  seems  to  have  considered, 
—  as  this  which  has  entirely  failed  was  a  charitable  object 
more  extensive  in  its  range  than  the  metropolis  and  its 
vicinity,  it  is  reasonable  also  to  extend  the  substituted 
charity,  namely,  4he  education  of  the  poor.  I  have  paid 
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great  attention  to  what  the  learned  counsel  for  the  appel- 
lants have  said,  but  there  is  nothing  that  occurs  to  me  that 
can  be  done  better  than  what  has  been  done ;  therefore  I 
am  for  affirming  the  decree* 

Lord  Brougham.  —  I  think  the  Master  of  the  Rolls  was 
right  in  this  respect,  that  he  thought,  under  the  directions  of 
the  order  of  reference,  ^*  regard  being  had  to  the  other  char- 
itable bequests  in  the  will,'*  he  was  not  to  leave  them  out  of 
his  view  :  but  I  think  he  has  gone  wrong  in  supposing  that, 
because  there  were  three  objects  impressed  with  charity, 
the  fund  for  one  which  *  has  failed  is  impressed  with  a  *  928 
charity  for  the  remaining  objects:  therefore  I  think, 
when  Lord  Cottenham  reheard  the  case,  he  was  bound  to 
correct  that  view. 

The  Lord  Chancellor.  —  It  is  not  merely  that  by  revers- 
ing the  decree  you  are  Betting  aside  the  exercise  of  one  dis- 
cretion and  conjecture  by  the  exercise  of  another  conjecture 
and  discretion,  but  you  are  to  consider  the  interest  of  the 
charity  itself,  the  enormous  expense  that  is  occasioned  by 
these  successive  inquiries. 

Lord  Bbouqham.  —  I  think  Lord  Langdale  did  not  exer- 
cise his  discretion;  if  he  had  done  so,  I  should  not  be  in- 
clined to  substitute  Lord  Cottenham's  for  his ;  but  he  held 
that  he  was  bound  by  that  sort  of  opinion  which  had  been 
expressed  in  the  former  decree  (the  decree  of  reference). 

Lord  Campbell.  —  I  am  of  opinion  that  this  decree  ought 
to  be  affirmed.  I  should  have  been  better  pleased  if  the 
scheme  that  is  to  be  adopted  had  been  nearer  to  the  object 
that  has  failed ;  and  if  this  were  not  a  pure  matter  of  dis- 
cretion for  a  Court  of  Equity,  I  should  propose  that  measures 
be  taken  for  some  other  scheme  ;  but  as  it  is  merely  discre- 
tionary, I  would  not  at  all  substitute  my  opinion  on  a  point 
of  discretion  for  that  of  another  Judge.  The  three  objects 
which  the  testator  had  in  view  are  totally  distinct  in  terms ; 
and  I  think  it  would  be  erroneous  to  hold  that,  one  of  them 
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having  failed^  the  fund  that  was  to  go  to  that  one  should  be 
equally  divided  between  the  other  two»  That  is  the  view  on 
which  the  Master  of  the  Bolls  seems  to  have  proceeded ;  snd 
one  of  the  learned  counsel  for  the  appellants  felt  that  he  was 
bound  to  contend  for  that  view,  and  he  did  boldly  contend 
that  if  there  were  three  objects,  and  one  £uled,  the  other 

two  were  to  have  the  fund  divided  between  theoou 
*  929   Now  it  appears  that  there  is  *  no  authority  for  any 

such  rule,  and  I  believe  there  is  no  principle  in  it, 
because  the  three  may  be  totally  distinct,  and  the  testator 
may  have  assigned  as  much  as  he  thought  was  sufficient  £ar 
the  two  that  exist,  and  we  might  be  going  entirely  against 
his  intention  if  we  were  to  give  to  them  what  he  intended 
for  a  totally  different  object.  I  should  say,  therefcre,  that 
you  should  find  the  cy-pris  to  the  one  that  has  Sailed,  with- 
out much  consideration  of  the  two  others,  that  are  entirely 
distinct ;  but  at  the  same  time  there  could  be  nothing  wrong 
in  the  former  decree  directing  that  the  Master  was  to  have 
regard  to  those  two.  He  was  to  have  regard  to  the  whole 
will,  because  you  will  do  the  best  you  can  to  consider  what 
the  testator  would  have  done  if  he  had  foreseen  that  state  of 
circumstances  which  happened  long  after  his  will.  If  the 
Master  of  the  Rolls  had  proceeded  on  a  proper  principle,  and 
exercised  his  discretion,  I  should  be  very  loath  to  interfere 
with  the  exercise  of  it,  and  should  be  inclined  to  return  to 
what  he  had  decreed ;  but  it  is  quite  clear  that  he  had  not 
exercised  his  discretion.  He  thought  he  was  fettered  by  a 
rule  which  does  not  exist,  and  which  is  not  the  doctrine  of 
the  Court.  Well,  then  comes  the  decree  of  Lord  Chancellor 
CoTTBNHAM,  and  he  proceeded  upon  what  I  apprehend  to  be 
clearly  a  just  principle.  He  says  that  the  fund  ought  to  be 
applied  in  the  manner  which  his  decree  specifies.  Now  I 
think  that  that  is,  if  ey-pr^«,  at  an  immense  distance  from  the 
object  that  has  failed ;  but  still  I  think  it  would  be  by  no 
means  for  the  benefit  of  the  charity  to  reverse  this  decree. 
I  am  not  prepared  to  substitute  any  thing  for  it,  and  I  think 
it  would  lead  to  very  inconvenient  consequences  if  we  were 
to  direct  any  further  inquiries.  I  think  that  the  best  thing 
we  can  do  for  the  public  and  for  the  charity  is  to  affirm 
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the  decree ;  and  it  will  always  be  *  recollected  that  in   *  980 
doing  80  we  violate  no  principle  that  has  ever  been  laid 
down,  because  the  Court  has  proceeded  cy-pres^  that  is,  has 
come  as  near  as  the  Judge  thought  he  could  to  what  was  the 
intention  of  the  testator. 

The  Lobd  Chancellob.  —  Mr.  Kinder%Uyy  we  consider  that 
the  Master  of  the  Bolls  was  not  bound  by  the  terms  of  the 
decree  of  reference;  I  do  not  think  he  should  have  con- 
sidered he  was  so  bound,  the  terms  of  the  decree  do  not  lead 
at  all  to  that  conclusion ;  I  think  they  amount  to  nothing 
more  than  this,  that  you  must  look  at  the  will  to  see  what 
were  the  charitable  intentions  of  the  testator. 

Mr.  Kindersley.  —  I  feel  very  awkwardly  situated;  your 
Lordships  are  'giving  judgment,  and  I  was  in  the  middle  of 
my  observations,  and  had  meant  to  draw  your  Lordships' 
attention  to  one  or  two  matters  — 

[Their  Lordships  severally  expressed  their  readiness  to 
hear  the  learned  counsel,  desiring  him  to  consider  what  passed 
only  as  their  impression  at  the  time.] 

Mr.  Kinderslejf.  —  I  would  not  be  guilty  of  the  indiscretion 
of  arguing  what  your  Lordships  have  expressed  an  opinion 
upon ;  but  your  Lordships  have  not  addressed  any  observa- 
tions to  the  question  whether,  if  you  are  to  exclude  the 
third  object,  the  second  object  ought  to  be  schools  generally 
throughout  England  and  Wales,  or  ought  not  to  be  schools 
in  London  and  the'  suburbs.  What  struck  me  was,  that, 
assuming  the  third  object  to  be  out  of  consideration  alto- 
gether, then  you  have  to  consider  what  you  may  infer  to 
have  been  the  inclination  of  the  testator  with  reference  to 
the  schools.  They  were  to  be  schools  in  London  and  its 
suburbs,  and  of  th^  Church  of  England.  How  can  the  ex- 
tension of  such  schools  be  cjf^es  to  the  redemption  of 
British  slaves^  without  distinction  of  religion  ? 

*  The   Loan  Chancellob.  —  When    the   testator  *  981 
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establishes  schools,  he  takes  care  that  they  should  be  of 
the  Church  of  England.  When  he  means  to  rescue  men 
from  slavery,  he  does  hot  measure  his  object  by  the  Church 
of  England. 

Mr.  Kinder%ley.  —  But  does  not  that  illustrate  the  observa- 
tions that  Mr.  Adams  made,  that  the  object  of  that  gift  was 
not  universality  of  redemption  from  slavery ;  it  was  redemp- 
tion of  British  captives  ?  The  word  ^^  British  "  was  not 
intended  to  be  as  extensive  as  England  and  Wales,  but  in- 
tended to  include  only  those  that  might  be  caught  on  the 
coast  of  Barbary.  If  the  testator  had  meant  ^^  slaves  in 
Barbary  or  Turkey,"  the  consequence  would  be  that  Spanish 
and  Italian  slaves  should  be  redeemed.  He  meant  to  limit 
the  charity  narrower  than  that,  and  his  intention  was  so  far 
from  universality,  that  he  did  not  mean  a  benefit  even  to  the 
whole  British  public.  Of  all  possible  ways  to  work  out  the 
generally  expressed  intention  in  favour  of  the  British  people, 
he  selects  the  mode  in  which  the  smallest  conceivable  num- 
ber of  them  could  ever  derive  a  benefit  from  the  gift. 

The  Lord  Chancellor.  —  There  was  nothing  local  in  the 
bequest  that  has  failed.  Why  would  you  engraft  locality  on 
that  which  you  substitute  for  it  ? 

Lord  Brougham.  —  I  understand  Mr.  Kindtr%ley^B  Argu- 
ment to  be  this :  ^^  The  object  of  charity  which  has  failed 
was  to  redeem  British  slaves,  without  regard  to  whether  they 
were  Church  of  England  men  or  dissenters.  Now  you  limit 
this  education,  which  you  substitute,  to'  the  Church  of  Eng- 
land, excluding  dissenters.  You  make  what  the  testator 
prescribed  respecting  schools  the  guide,  to  a  certain  degree, 
of   what  you  substitute  for  the  object  which    has  failed. 

You  substitute  for  that  object  schools  in  England 
*  932   ^  and  Wales ;   but  you  confine  {hese  schools  to  the 

Church  of  England  people,  because  he  has  so  directed 

in  respect  of  the  schools  established  expressly  by  his  will. 

Well,  then,  why  do  you  make  the  extension  of  that  gift, 

which  has  not  failed,  imiversal?     Why  make  it  British, 
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instead  of  confining  it  to  London?  The  object  which  has 
not  failed  is  just  as  much  a  restriction  to  London  as  a  restric- 
tion to  the  Church  of  England.  Why,  therefore,  do  you,  in 
substituting  schools  for  redemption  of  slaves,  restrict  the 
substitute  to  the  Church  of  England,  and  not  leave  it  as 
unrestricted  as  the  testator  left  the  redemption  of  slaves ; 
unrestricted  as  to  religion,  but  universal  as  to  Britain?" 
That,  I  conceive,  is  Mr.  KindeT%Uy*9  argument.         « 

Lord  Cottenham. — Does  Mr.  Kinder%ley  ask  that  we  should 
strike  out  of  the  substituted  object,  the  qualification  ^*  where 
the  education  is  according  to  the  Church  of  England"  ? 

Mr.  Kifidersleff.  —  No :  for  that  would  be  a  direct  viola- 
tion of  the  obvious  intention  of  the  testator. 

The  Lord  Chancellor.  —  Thei*e  was  no  locality  in  the 
charity  that  has  failed.  In  substituting  another  object  in  lieu 
of  that,  why  should  we  engraft  locality  on  it  ? 

Mr.  Kinder %ley. — I  answer,  that  there  was  no  religious 
test,  as  to  the  charity  that  has  failed.  Why  do  you  engraft  a 
religious  test  on  the  substitute  ? 

Lord  Cottenhabi.  —  Because  the  founder  has  given  us  a 
precise  and  distinct  rule ;  as  much  as  to  say,  ^^  I  will  have 
them  instructed  only  according  to  the  Church  of  England." 

Mr.  KinderBley.  —  And  he  says,  **  I  will  have  them  in- 
structed only  in  London  and  its  suburbs."  He  has  given  us 
that  rule  as  much  as  the  other.  I  hope  your  Lordships 
will  not  think  I  am  obstinately  arguing  *  against  your  *  933 
Lordships*  judgment.  I  feel  that  most  of  your  Lord- 
ships' observations  have  been  observations  against  me  in  this 
sense,  that  I  should  have  been  glad  to  have  heard  them  from 
the  other  side,  that  I  might  treat  them  more  roundly  and 
with  less  tenderness  than  when  they  come  from  your  Lord- 
ships. I  did  not  know  until  Lord  Campbell  began  that  you 
were  pronouncing  judgment. 
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The  Lord  Chancbllob.  —  I  am  to  blame.  I  am  not  sure 
that  I  did  in  the  outset  intend  to  give  judgment.  I  had  no 
right  to  pronounce  judgment  in  the  courae  of  your  argument ; 
however,  I  have  expressed  my  opinion,  and  I  do  not  see  any 
reason  to  depart  from  it.  It  is  obvious  that  one  of  the  tes- 
tator's great  objects  was  education.  We  substitute  some- 
thing in  lieu  of  the  object  which  has  fiuled.  There  was  no 
limit  of  that  to  place ;  therefore  I  do  not  see  why  we  should 
limit  the  substitute  to  place,  though  we  limit  it  to  the  Church 
of  England,  becacose  it  is  clear  be  intended  that  education 
should  be  according  to  the  principles  of  that  church. 

Lord  Brougham.  —  It  is  clear  that  he  meant  the  education 
to  be  given  should  be  according  to  the  Church  of  England ; 
it  is  not  at  all  clear  that,  if  education  was  to  be  given  with 
the  surplus  fund,  he  would  have  it  confined  to  London. 

Mr.  Kinderdejf.  —  Your  Lordships  will  probably  thioi 
that,  as  there  were  contrary  decisions,  this  is  not  a  ease  for 
costs. 

Lord  Brougham.  —  The  appellants  must  pay  the  costs  of 
the  appeal ;  they  have  funds  enough* 

The  appeal  was  dismissed  and  the  decree  o<Hnplained  of 
affirmed,  with  costs. 
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1844. 

Edward  Railton Appellant. 

Thomas  Gadd  Mathewb  and  Robert  Leon-  )  j^        ,    . 
ARD  and  Another *.  ) 

Surety,     XTndue  OoncealmerU.    Direction  to  a  Jury. 

A  party  became  surety  in  a  bond  for  the  fidelity  of  a  commiasion  agent 
to  his  employers.  After  some  time  the  employers  discovered  irregu- 
larities in  the  agent's  accounts,  and  put  the  bond  in  suit.  The  surety 
then  instituted  a  suit  to  avoid  the  bond,  on  the  ground  of  concealment 
by  the  employers  of  material  circumstances  affecting  the  agent's  credit 
prior  to  the  date  of  the  bond,  and  which,  if  communicated  to  the 
surety,  would  have  prevented  him  from  undertaking  the  obligation. 
On  the  trial  of  an  issue  whether  the  surety  was  induced  to  sign  the 
bond  by  undue  concealment  or  deception  on  the  part  of  the  employers, 
the  presiding  Judge  directed  the  jury,  that  the  concealment,  to  be 
undue,  must  be  wilful  and  intentional,  with  a  view  to  the  advantages 
the  employers  were  thereby  to  gain. 

Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of  Session),  that 
the  direction  was  wrong  in  point  of  law. 

Mere  non-communication  of  circumstanoes  affecting  the  situation  of  the 
parties,  material  for  the  surety  to  be  acquainted  with,  and  within  the 
knowledge  of  the  person  obtaining  a  surety  bond,  is  undue  conceal- 
ment, though  not  wilful  or  intentional,  or  with  a  view  to  any  advantage 
to  himself.' 


^  See  Owen  v,  Homan,  8  Mac.  A  0.  878;  s.  c.  15  Jur.  889;  s.  c.  4  H. 
L.  Gas.  997;  1  Story  £q.  Jur.  §§  214,  215,  824,  888  ;  Etting  v.  Bank  of 
United  States,  11  Wheat.  69  ;  Hamihon  v.  Watson,  12  CI.  &  Fin.  109  ; 
North  British  Ins.  Co.  v.  Lloyd,  10  Ezch.  523  ;  Stewart  v.  M'Kean,  10 
Ezch.  875  ;  s.  o.  1  Jur.  k.  b.  45  ;  Chase  v.  Brooks,  5  Cush.  48;  Franklin 
Bank  v.  Cooper,  86  Maine,  179;  6.  o.  89  Maine,  542;  Walker  v.  Hardman, 
4  CI.  A  Fin.  258;  Willis  v.  Willis,  17  Sim.  218  ;  Allan  v.  Houlden,  6  Beav. 
148;  Squire  v.  Whitton,  1  H.  L.  Cas.  888 ;  Richmond  v.  Standclift,  14 
Vt.  258  ;  Samuel  v.  Withers,  16  Missou.  582  ;  Graves  v.  Tucker,  10  Sm. 
&  M.  9;  Rees  v.  Berrington,  2  Lead.  Cas.  in  Eq.  (8d  Am.  ed.)  529, 
[814]  et  seq.  ;  Evans  v.  Kneeland,  9  Ala.  42  ;  2  Am.  Lead.  Cas.  (8d  ed.) 
341;  Bonar  v.  Macdonald,  8  H.  L.  Cas.  226.  The  teller  of  a  bank  was  a 
rouJL.  fiO  [  785  ] 
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June  14,  1844. 

The  respondents,  Mathews  and  Leonard,  carried  on  busi- 
ness in  partnership  at  Bristol:  their  business  extended  to 
Scotland,  and  was  conducted  by  their  agents  in  Glasgow 
Messrs.  Rowley  and  Hickes  acted  as  such  agents  from  Jan 
uary,  1832,  to  February,  1834,  when  they  dissolved  partner- 
ship, and  it  became  necessary  for  the  respondents  to  make  a 
new  appointment  of  agency.  Hickes  and  Rowley  then  sev- 
erally applied  for  the  appointment.  The  respondents  gave  it 
to  Hickes.  The 'appointment  was  by  letter,  dated  Bristol, 
25  January,  1834,  in  these  terms :  ^^  Sir,  —  We  appoint  you 
as  our  agent  for  the  sale  of  dye  wares,  and  to  collect  all 
our  moneys ;  you  finding  us  security  for  80002.,  as  pro- 
posed." 
*  935  *  Hickes,  upon  being  so  appointed,  entered  upon  the 
agency,  or  rather  continued  the  agency  held  before  by 
him  and  Rowley.  Being  afterwards  required  by  the  respon- 
dents to  find  the  security,  he  proposed  his  brother,  who 
resided  in  England,  and  the  appellant,  who  was  a  writer  in 

defaulter  to  it  at  the  time  sureties  entered  into  a  new  bond  for  the  faith- 
ful perfonnance  of  his  duties  &c. ;  it  was  held,  that  if  the  bank  franda* 
lently  concealed  that  he  was  then  a  defaulter,  the  sureties  would  not  be 
liable  for  a  subsequent  default.    But  if  the  bank  had  no  reason  to  sus- 
pect the  teller,  and  there  was  no  request  by  the  surety  to  inyestigate  his 
accounts,  an  omission  by  the  bank  to  make  such  investigation  would  not 
discharge  the  surety.     Wayne  v.  Commercial  National  Bank,  62  Penn. 
St.  343;  see  Hamilton  v,  Watson,  12  CI.  &  Fin.  109.    If  the  surety  re- 
quires to  know  any  particular  matter,  of  which  the  party  about  to  rtcGve 
Uie  security  is  informed,  he  should  make  it  the  subject  of  a  distinct  in- 
quiry.    Hamilton  v.  Watson,  12  CI.  &  Fin.  109.     As  to  the  effect  of 
negligence  on  the  part  of  the  party  taking  the  security  in  not  knowing 
existing  circumstances  material  for  the  surety  to  be  informed  of,  tee 
Wayne  v.  Commercial  National  Bank,  52  Penn.  St.  343,  349,  350,  where 
it  is  said  that  the  ground  of  complaint  was  **  n^ligence  on  the  part  of 
the  officers  of  the  bank  in  not  knowing  the  true  state  of  the  teUer's  se- 
counts  with  the  bank  at  the  time  of  his  appointment,  or  rather  when  the 
security  was  given  by  him."    It  seems  now  to  be  settled  that  there  most 
be  something  amoimting  to  fraud  to  enable  a  surety  to  claim  to  be  r^ 
leased  from  his  contract  on  account  of  misrepresentation  or  conceahneDi 
Pledge  t;.  Buss,  Johns.  663;  6  Jur.  k.  8.  695;  North  British  Ins.  Co.  v* 
Lloyd,  10  £xch.  523;  s.  c.  1  Jur.  k.  s.  45;  Atlas  Bank  v.  Brownell,  9  B. 
1. 168. 
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Glasgow.  The  respondents  agreed  to  accept  the  proposed 
sureties  without  any  communication  with  either  of  them ; 
and  the  necessary  bond  having  been  prepared  and  transmitted 
to  the  agent,  was  subscribed  by  him  and  by  the  appellant  at 
Glasgow  in  September,  and  by  the  other  surety  in  October, 
1835.  The  bond  was  in  the  English  form,  and  in  the  penal 
sum  of  40002.,  conditioned  that  the  agent  should  faithfully 
conduct  himself  as  the  derk  and  commission  agent  of  the 
respondents,  and  satisfactorily  account  to  them  for  all  moneys 
received  on  their  account. 

In  May,  1887,  the  respondents  discovered  that  Hickes  had 
acted  unfaithfully  in  the  agency,  and  had  contrived  to  apply 
their  moneys  to  his  own  use  to  a  large  amount.  They  gave 
notice  of  this  discovery  to  the  sureties ;  and  subsequently, 
by  the  third  respondent,  their  mandatary  in  Scotland,  raised 
an  action  against  all  the  obligors  in  the  bond,  concluding  for 
count  and  reckoning  of  the  whole  of  the  agent's  actings,  and 
for  payment  of  the  40002.,  or  such  part  thereof  as  might  be 
found  to  be  due  by  the  agent. 

The  appellant  alone  defended  the  action ;  but  before  any 
final  judgment  was  pronounced,  he  raised  an  action  against 
the  respondents  for  reduction  of  the  bond,  upon  various 
grounds,  principally  on  this :  *'  that  the  bond  was  obtained 
fraudulently*  by  the  respondents,  and  on  the  procurement 
thereof  they  were  guilty  of  a  fraudulent  concealment  of 
material  circumstances  known  to  them,  and  deeply 
affecting  *  the  credit  and  trustworthiness  of  the  said  *  986 
Hickes."  The  libel  then,  after  stating  varioiis  circum- 
stances importing  the  respondents'  knowledge  of  •  Hickes' 
misconduct  and  irregularities  in  the  agency  during  the  period 
of  his  partnership  with  Rowley,  summed  up  the  whole  state- 
ment to  this  effect :  That  although  at  and  prior  to  the  time 
of  receiving  the  bond,  the  respondents  had  been  made  ac- 
quainted with  the  misconduct  of  Hickes  in  misapplying  the 
funds  of  the  firm  of  Rowley  &  Hickes  to  his  own  private 
purposes ;  and  although,  from  their  own  experience  of  his 
gross  irregularities  under  the  agency,  they  were  perfectly 
aware  that  he  was  unworthy  of  trust,  they  totally  failed  to 
communicate  (to  the  sureties)  the  said  circumstances  or 
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either  of  them,  or  the  existence  of  any  balance  on  the  agency 
accounts  then  standing  against  Hickes;  on  the  contmy, 
while  they  accepted  and  took  possession  of  the  bond^  they 
fraudulently  suppressed  and  concealed  the  said  irhole  f^tB 
and  circoB^tan^  regaiding  the  oondact  and  itregoLmtie. 
of  Hickes,  and  the  state  of  his  accounts,  which  circumstances 
were  wholly  unknown  to  the  appellant,  and  the  reapondentg, 
by  their  whole  conduct  in  the  premises,  deceived  and  misled 
the  appellant  into  the  belief  that  Hickes  was  in  every  respect 
trustworthy,  while  they  well  knew  the  reverse ;  whereby  the 
bond  was  obtained  by  them  through  fraud  and  deceit,  and 
the  undue  concealment  of  material  facts,  which  they  knew, 
if  communicated,  would  have  prevented  the  appellant  from 
undertaking  the  said  obligation  or  subscribing  the  bond;  or 
the  respondents  were  guilty  of  fraudulent  concealment  of 
material  circumstances  in  obtaining  the  bond,  and  the  same 

was  therefore  null  and  void. 
*  987  The  two  actions  are  afterwards  conjoined,  and  *  is- 
sues were  directed :  the  first  issue,  which  was  in  the 
appellant's  action  and  was  first  tried,  being,  ^^  Whether  the 
pursuer,  E.  Railton,  was  induced  to  subscribe  the  bond  by 
undue  concealment  or  deception  on  the  part  of  the  defenden, 
or  either  of  them  ?  " 

The  Lord  Justice  Clerk,  who  presided  at  the  trial,  in  the 
course  of  lus  charge  to  the  jury,  directed  them  that  under 
this  issue,  ^^  the  concealment  must  be,  first,  of  things  known 
to  the  defenders,  or  which  they  had  strong  and  grave  ground 
to  suspect ;  secondly,  that  the  concealment  therefore  being 
imdue,  must  be  wilful  and  intentional,  with  a  view  to  the 
advantage  they  were  thereby  to  receive." 

The  jury  found  a  verdict  in  favour  of  the  respondents, 
and,  in  effect,  sustamed  the  bond ;  whereupon  the  appellant's 
counsel  took  an  exception  to  the  learned  Judge's  direction  to 
the  jury. 

The  bill  oT  exceptions  was  argued  before  the  Lords  of  the 
second  division,  who,  by  the  interlocutor  of  the  81st  of  Janu- 
ary, 1844,  disallowed  the  same,  (a)  and  refused  to  grant  a 

(a)  6  Bell,  Murray,  Young  &  Temiant,  pp.  540-565;  s.  c.  10  Dunhar, 
Bereridge  &  Fordyce,  252. 
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new  trial,  and  appointed  judgment  to  be  entered  up  on  the 
verdict. 
The  appeal  was  against  that  interlocutor. 

Mr.  Sefyeant  Ta^ourd  and  Mr.  Fleming^  for  the  appellant, 
after  stating  the  evidence  as  set  forth  in  the  bill  of  exceptions, 
said  it  showed  clearly  that  the  respondents,  before  they  took 
the  bond  of  caution,  were  well  aware  of  the  agent's  mis- 
conduct in  the  agency  while  he  was  in  partnership  with 
Rowley,  but  they  did  not  disclose  the  facts  to  the  proposed 
sureties.  The  respondents  also  knew  that  after  Hickes 
*  became  sole  agent  to  them  he  was  irregular  in  his  *  938 
accounts,  and  they  frequently  remonstrated  with  him 
by  letter,  but  did  not  make  any  communication  of  those 
irregularities  to  the  sureties,  who  had  no  reason  to  suppose 
that  the  agent  was  not  perfectly  trustworthy.  The  respon- 
dents' concealment  or  non-communication  of  those  irregulari- 
ties, whether  they  were  influenced  by  any  advantage  to  them- 
selves or  not,  was  an  undue  concealment,  and  relieved  the 
sureties  from  their  obligation;  and,  therefore,  the  learned 
Judge's  charge  to  the  jury  was  wrong  in  law.  Montague  v. 
Tideombe^  (a)  Shepherd  v-  Beecher^  (6)  Bees  v.  Berrington^  (c) 
Smith  V.  The  Bank  of  Scotland^  Qd)  Duncan  v.  Porterfield^  (e) 
Muir  V.  Hardie^  (^)  DalzeU  v.  Menzies^  (A)  Thompson  v.  The 
Bank  of  Scotland,  (i)  Assimilating  suretyship  to  policies  of 
insurance,  as  to  the  necessity  of  disclosing  all  material  cir- 
cumstances to  the  underwriter,  they  referred  to  Carter  v. 
Boehm^  (k)  and  to  the  first  volume  of  Park  on  Insurance, 
p.  408  et  %eq. 

Mr.  F.  Kelly  and  Mr.  Anderson^  for  the  respondents,  sub- 
mitted, that  as  the  respondents  did  not  believe  that  the  charge 
made  by  Rowley  against  Hickes  affected  his  trustworthiness, 

(a)  2  Vem.  518.  (6)  2  P.  WdA.  288. 

(c)  2  Ves.  Jr.  640. 

(<0  1  Dow,  272;  s.  o.  7  Sh.  &  Diml.  244. 

\e)  5  Sh.  &  D.  111.  {g)  8  Sh.  &  D.  846. 

(A)  9  Sh.  &  D.  484.  (0  2  Shaw's  App.  Cas.  816. 

\h)  8  Burr.  1905. 
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it  was  not  material  to  communicate  it  to  the  sureties.    They 

denied  that  there  was  any  similarity  between  this  case  and 

cases  of  insurance.    They  relied  upon  the  able  exposition  of 

the  law  on  the  subject,  as  given  in  the  judicial  speeches 

*  989    in  the  Court  below,  (a)  and  also  on  *  the  observationa 

of  Lord  Brougham,  in  iPTaggart  v.  Wat9anj(b)  in 
this  House. 

Lord  Cottenham.  —  Entertaining  an  opinion  against  the 
judgment  pronounced  in  the  Court  below,  if  I  had  felt  any 
doubt  upon  the  subject,  or  had  considered  it  a  case  which 
required  more  investigation  of  the  facts  than  it  has  received, 
I  certainly  should  have  been  unwilling  to  dispose  of  it  with- 
out taking  time  for  further  consideration ;  but  the  iacts  are 
so  simple,  and  the  points  are  so  free  from  doubt,  that  I  see 
no  reason  why  the  House  should  not  at  once  dispose  of  the 
case. 

The  real  question  is,  whether  the  way  in  which  the  learned 
Judge  put  this  case  to  the  jury,  and  described  to  them  the 
duty  they  had  to  perform,  was  or  was  not  consistent  with  and 
properly  applicable  to  the  issue  raised  for  their  consideration. 
The  issue,  in  my  opinion,  veiy  qlearly  describes  the  point 
which  the  Court  wished  to  have  investigated.  The  terms  of 
the  issue  must,  of  course,  be  construed  as  they  stand ;  but  it 
is  not  immaterial  to  look  to  the  points  raised  in  the  pleadings, 
for  the  purpose  of  construction.  If  there  were  any  doubt 
upon  the  meaning  of  the  terms  used,  I  would  look  to  the 
'  summons  for  reduction  of  the  instrument  of  suretyship ;  and 
I  find  several  &cts  appearing,  as  having  passed  between  the 
party  who  was  the  subject  of  the  suretyship  and  those  by 
whom  he  had  been  previously  employed ;  and  I  find  the  mat- 
ter stated  in  these  terms :  ^^  That  the  parties  totally  fsdled  to 
communicate  the  said  circumstances,  or  either  of  them,  or  the 
existence  of  any  balance  on  the  agency  accounts  then 

*  940    standihg  against  the  said  *  Oeorge  Hickes,  to  the  pur- 

suer or  to  the  said  Henry  Williams  Hickes ;  and  on  the 

(a)  6  BeU,  M.,  T.  &  T.  540;  s.  o.  16  D.,  B.  &  F.  252. 

(b)  3  CI.  &  Fin.  536;  8.  c.  1  Sh.  &  Maclean,  553. 
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contrary,  while  they  accepted  and  took  possession  of  the  said 
bond,  they  fraudulently  suppressed  and  concealed  the  said 
whole  facts  and  circumstances  regarding  the  conduct  and 
irregularities  of  the  said  George  Hiokes,"  &c. 

There  is  an  imputation  made  of  direct  fraud,  a  fraudulent 
intention  influencing  the  acts  of  the  parties,  and  there  is  a 
direct  statement  of  suc£  concealment. 

It  has  not  been  contended,  and  it  is  impossible  to  contend, 
after  what  Lord  Eldon  lays  down  \n  the  case  of  Smith  ▼.  The 
Bank  of  Scotland^  (a)  that  a  case  may  not  exist  in  which  a 
mere  non-communication  would  invalidate  a  bond  of  surety- 
ship. Lord  Eldon  states  various  cases  in  which  a  party  t^bout 
to  become  surety  would  have  a  right  to  have  communicated 
to  him  circumstances  within  the  knowledge  of  the  party  ac- 
quiring the  bond ;  and  he  states  that  it  is  the  duty  of  the 
party  acquiring  the  bond  to  communicate  those  circumstances, 
and  that  the  non-communication,  or,  as  he  uses  the  expression, 
the  concealment  of  those  facts  would  invalidate  the  obliga- 
tion and  release  the  surety  from  the  obligation  into  which  he 
had  entered. 

Now,  when  the  issue  in  this  case  was  tried,  such  being  the 
points  raised  between  the  parties,  we  have  nothing  to  do  with 
the  evidence  in  the  cause,  or  the  facts  proved,  or  the  conclu- 
sion to  which  the  jury  might  or  might  not  have  come  under 
the  circumstances,  but  with  the  question  whether  the  charge 
which  was  made  to  them  was  such  a  charge  as  we  conceive 
ought  to  have  been  made  to  them.    The  issue  for  their 
consideration  was,  as  a  matter  of  fact,  *  ^^  whether  the    *  941 
pursuer,  Edward  Railton,  was  induced  to  subscribe  the 
bond  of  caution  or  surety  by  undue  concealment  or  deception 
on  the  part  of  the  defenders,  or  either  of  them ; "  raising 
these  two  propositions  which  were  raised  in  the  pleadings  in 
the  cause,  either  of  which,  if  found  in  the  affirmative,  would 
lead  to  the  conclusion  of  the  cause. 

The  question  —  looking  at  the  terms  in  whibh  the  mi^tter 
was  left  to  the  jury,  and  the  mode  in  which  the  learned  Judge 
informed  the  jury  they  ought  to  perform  their  duty — is 

(a)  1  Dow,  272  ;  see  p.  292  et  seq. ;  ft.  c.  7  Shaw,  244,  248. 
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whether  there  may  not  have  been  a  case  brought  before  the 
jury  for  their  consideration  of  improper  and  undue  conceal- 
ment (which  I  understand  to  mean  a  non-communication  of 
facts  which  ought  to  have  been  communicated),  which  would 
lead  to  the  relief  of  the  surety,  although  the  non-communica- 
tion might  not  be  wilful  and  intentional,  and  with  a  view  to 
the  advantage  which  the  party  was  tliereby  to  receive.  That 
which  I  find  here  extracted  from  the  chaige  of  the  learned 
Judge,  I  understand  to  be  one  proposition.  The  learned  Judge 
lays  it  down  distinctly  that  the  concealment,  to  be  undue, 
must  be  wilful  and  intentional,  with  a  view  to  the  advantage 
they  ^ere  thereby  to  receive.  In  my  opinion  there  may  be  a 
case  of  improper  concealment  or  non-communication  of  facts 
which  ought  to  be  communicated,  which  would  affect  the 
situation  of  the  parties,  even  if  it  was  not  wilful  and  inten- 
tional, and  with  a  view  to  the  advantage  the  parties  were  to 
receive.  The  charge,  therefore,  I  conceive,  was  not  consistent 
with  the  rule  of  law ;  I  think  that  it  narrowed  the  question 
for  the  consideration  of  the  jury  beyond  the  limits  which  the 
rights  of  the  parties  required  to  have  submitted  to  the  con- 
sideration of  the  jury. 
*  942  *  Without  going  further  into  the  law  which  regulates 
the  rights  of  these  parties  than  that  which  was  stated 
by  Lord  Eldon  in  Smith  v.  The  Bank  of  Scotland^  we  find  that 
in  a  judgment  of  this  House  in  the  case  of  an  appeal  from 
Scotland,  and  therefore  one  peculiarly  valuable  in  the  case 
now  under  consideration,  that  has  been  declared  to  be  the 
law.  The  terms  used  by  the  learned  Judge  in  directing  the 
jury  having  limited  the  question  for  their  consideration  much 
more  tiian  the  rule  of  law  would  justify,  it  appears  to  be  quite 
clear  that  this  case  has  not  been  properly  tried,  that  tiie  ex- 
ceptions were  properly  taken,  and  that  this  House  is  bound 
to  pronounce  such  a  judgment  as  ought  to  have  been  pro- 
nounced by  the  Court  of  Session. 

LoBD  Campbell.  —  This  case  has  been  very  satisfactorily 

argued  on  both  sides ;  with  great  brevity,  but  every  thing  has 

been  argued  which  could  be  for  the  advantage  of  the  chents 

or  the  assistance  of  your  Lordships ;  and  having  listened  to 
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all  which  has  been  urged  on  both  sides  very  attentively,  I, 
without  the  smallest  hesitation,  come  to  the  conclusion  that 
the  bill  of  exceptions  ought  to  be  allowed,  and  that  there  must 
be  a  new  trial. 

The  question  really  is,  What  is  the  issue  which  the  Court 
directed  in  this  case  ?  *^  Whether  the  pursuer,  Edward  Rail- 
ton,  was  induced  to  subscribe  the  said  bond  of  caution  or 
surety  by  undue  concealment  or  deception  on  the  part  of  the 
defenders,  or  either  of  them?"  The  material  words  are, 
^*  undue  concealment  on  the  part  of  the  defenders."  What 
is  the  meaning  of  those  words  ?  I  apprehend  the  meaning  of 
those  words  is,  whether  Railton  was  induced  to  sub- 
scribe the  bond  by  the  defenders  having  omitted  *  to  *  943 
divulge  facts  within  their  knowledge  which  they  were 
bound  in  point  of  law  to  divulge.  If  there  were  facts  within 
their  knowledge  which  they  were  bound  in  point  of  law  to 
divulge,  and  which  they  did  not  divulge,  the  surety  is  not 
bound  by  the  bond :  there  are  plenty  of  decisions  to  that 
effect,  both  in  the  law  of  Scotland  and  the  law  of  England. 
If  the  defenders  had  facts  within  their  knowledge  which  it 
was  material  the  surety  should  be  acquainted  with,  and  which 
the  defenders  did  not  disclose,  in  my  opinion  the  concealment 
of  those  facts,  the  undue  concealment  of  those  facts,  discharges 
the  surety ;  and  whether  they  concealed  those  facts  from  one 
motive  or  another,  I  apprehend  is  wholly  immaterial.  It  cer- 
tainly is  wholly  immaterial  to  the  interest  of  the  surety,  be- 
cause to  say  that  his  obligations  shall  depend  upon  that  which 
was  passing  in  the  mind  of  the  party  requiring  the  bond 
appears  to  me  preposterous ;  for  that  would  make  the  obliga- 
tion of  the  surety  depend  on  whether  the  other  party  had  a 
good  memory,  or  whether  he  was  a  person  of  good  sense,  or 
whether  he  had  the  motive  in  his  mind,  or  whether  he  was 
aware  that  those  facts  ought  to  be  disclosed.  The  liability  of 
a  surety  must  depend  upon  the  situation  in  which  he  is  placed, 
upon  the  knowledge  which  is  communicated  tb  him  of  the 
fEkcts  of  the  case,  and  not  upon  what  was  passing  in  the  mind 
of  the  other  party,  or  the  motive  of  the  other  party.  If  the 
facts  were  such  as  ought  to  have  been  communicated,  if  it  was 
material  to  the  surety  that  they  should  be  communicated,  the 
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motiye  for  withholding  them,  I  apprehend,  is  wholly  imma- 
terial. 
Then  we  come  to  the  direction  given  by  the  learned  Judge. 
He  says,  ^^  The  conceahnent,  therefore,  being  undue, 
*  944  must  be  wilful  and  intentional,  with  a  view  "  *  (and 
that  is  with  reference  to  the  motive)  ^^  to  the  advantage 
they  were  thereby  to  receive."  Now,  according  to  my  notion 
of  the  issue,  that  is  an  entire  misconception  of  it :  according 
to  this  direction,  although  the  parties  acquiring  the  bond  had 
been  aware  of  the  most  material  facts  which  it  was  their  duty 
to  disclose,  and  the  withholding  of  which  would  avoid  the 
bond,  if  they  did  not  wilfully  and  intentionally  withhold 
them,  that  is  to  say,  if  they  had  forgotten  them,  or  if  they 
thought  by  mistake  that  in  point  of  law  or  morality  they  were 
not  bound  to  disclose  them,  then,  according  to  the  holding  of 
the  learned  Judge,  it  would  not  be  a  concealment.  But  the 
learned  Judge  does  not  stop  there ;  he  goes  on,  ^^  with  a  view 
to  the  advantage  they  were  thereby  to  receive ; "  introducing 
those  words  conjunctively,  and,  in  effect,  saying  that  it  was 
not  an  undue  concealment  unless  they  had  their  own  particu- 
lar advantage  in  view.  That  appears  to  me  a  misconception. 
I  will  suppose  that  their  motive  was  kindness  to  Hickes ;  to 
keep  back  from  those  who,  it  was  material  to  him,  should  con- 
tinue to  have  a  good  opinion  of  him,  the  knowledge  of  those 
feu^ts ;  that  it  was  a  pure  kindness  on  their  part,  to  prevent 
those  parties  entertaining  a  bad  opinion  of  him,  and  not  from 
any  selfishness,  this  concealment  took  place.  Although  that 
might  be  the  motive,  yet  the  fact  that  he  was  in  arrear  and 
had  been  guilty  of  fraudulent  conduct,  and  that  he  was  a 
defaulter,  were  facts  which  it  was  most  material  for  the 
surety  to  be  acquainted  with.  If  those  were  held  back 
merely  from  a  kind  motive  to  Hickes,  and  not  at  all  from 
any  selfish  motive  on  the  part  of  those  to  whom  the  bond  was 
to  be  executed,  the  effect  in  point  of  law  would  be  the  same 
as  if  the  motive  were  merely  the  personal  benefit  of  the 
*  946  parties  to  receive  the  bond.  It  appears  *  to  me,  there- 
fore, that  the  learned  Judge  has  misunderstood  the 
meaning  of  the  issue,  and  that  having  told  the  jury  that  a 
concealment  to  be  undue  must  be  wilful  and  intentional  with 
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a  view  to  the  advantage  which  the  parties  were  thereby  to 
receive,  that  was  a  misdirection,  and  that  it  had  a  tendency 
to  mislead  the  jury ;  that  it  was  wrong  in  point  of  law,  and 
that  the  exception  to  that  direction  ought  to  be  allowed. 

Interlocutor  complained  of  reversed;   biU  of  exceptions 
allowed;  and  a  new  trial  directed. 


♦  IN  COMMITTEE  OF  PRIVILEGES.  ♦  946 

1842. 

The  Fitzwalteb  Peerage. 
Barony  by  Writ.    Abeyance,    former  Claim.    JEoidence. 

An  ancient  barony  in  fee,  after  having  been  enjoyed  by  the  lineal  heirs  of 
the  first  baron  successiyely  for  centnries,  then  becoming  dormant  for 
some  time,  was  claimed  and  again  eo joyed  by  one  who,  after  fall  in- 
vestigation, was  f  omid  to  be  ^e  heir  of  the  first  and  last  barons  ;  it 
afterwards  fell  into  and  remained  in  abeyance  among  his  coheirs  for 
more  than  eighty  years. 

SembUf  that  it  is  not  necessary  for  one  of  these  coheirs  claiming  the  bar- 
ony to  give  proofs  of  the  first  creation,  and  of  the  divers  mesne  descents 
of  it.     (Infra,  p.  066.) 

SemUe,  that  on  a  claim  to  an  ancient  barony,  minutes  of  proceedings  on 
a  former  claim,  before  the  King  in  Council,  are  admissible  in  evidence 
in  the  House  of  Lords.     (Infra,  p.  052.) 

A  long  abeyance  of  a  barony  in  fee,  if  satisfactorily  explained,  is  no  ob- 
jection to  a  claim.     (Infra,  p.  057.) 

A  copy  of  a  will  produced  from  the  Prerogative  Office  was  received,  after 
proof  of  unsuccessful  searches  for  the  original,  and  that  the  practice  in 
the  office  at  the  time  of  the  date  of  the  will  was  to  give  out  the  original 
wills  after  taking  copies.     (Infrra,  p.  052.) 

An  old  attested  copy  of  a  deed  of  settlement,  produced  from  the  proper 
custody,  was  received,  after  proof  of  unsuccessful  searches  for  the 
original,  and  that  the  possession  of  the  estates  comprised  in  the  settle- 
ment went  with  it.     (Infra,  p.  053.) 
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June 28;  July21, 1S42.    May 0;  June  22, 1843.    Maroh  18;  July  18, 1844. 

Robert  Fitzwalter  (grandson  and  heir  of  Robert  Fitzwal- 
ter,  chief  of  the  confederated  barons  who  obtained  Magna 
Charta  from  King  John)  was  summoned  to  Parliament  as  a 
baron  of  the  realm,  by  writ  tested  the  23d  day  of  June,  23 
Edw.  1  (1293).  He  was  summoned  to  other  Parliaments  in 
the  reigns  of  Edw.  1  and  Edw.  2 ;  and  having  sat  in  Parlia- 
ment pursuant  to  such  writs,  he  acquired  a  barony  to  him 

and  the  heirs  of  his  body,  (a)     He  died  in  1325,  and 
*  947    was  succeeded  in  the  dignity  by  his  son  and  heir,  *  from 

whom  it  descended  to  bis  lineal  heirs  male  through  five 
generations,  till  Humphrey  Fitzwalter,  the  sixth  baron,  died 
without  issue  in  1409,  when  the  barony  devolved  on  his 
brother  Walter,  who  was  accordingly  summoned  to  and  sat 
in  Parliament  in  the  7th  &  9th  of  Hen.  6.  Walter,  the 
seventh  baron,  died  in  1432,  leaving  a  daughter  his  sole  heir, 
married  to  Sir  John  Ratcliffe.  Her  son  and  heir,  John  Rat- 
cliffe,  was  summoned  to  and  sat  in  the  Parliaments  of  Hen.  7 
as  Baron  Fitzwalter,  and  his  descendants  of  the  family  of 
Ratcliffe  successively  enjoyed  the  dignity  down  to  the  year 
1629,  when  Robert  Ratcliffe,  the  13th  baron,  died  without 
issue.  The  title  then  remained  for  some  time  dormant.  It 
was  claimed  in  1641  by  Sir  Henry  Mildmay,  and  in  1660  by 
Henry  Mildmay,  the  former  being  the  son,  and  the  latter  the 
great-grandson  and  heir  of  Lady  Frances  Ratcliffe,  by  her 
husband,  Sir  Thomas  Mildmay,  of  Moulsham,  in  the  county 
of  Essex,  (i)  Lady  Frances  was  the  only  daughter  of  Henry 
Ratcliffe,  10th  Baron  Fitzwalter ;  and  through  her,  her  said 
son  and  grandson  claimed,  each  successively,  to  be  sole  heir 
of  the  first  Lord  Fitzwalter,  and  the  latter  was  occasionally 
styled  Lord  Fitzwalter.  Upon  his  death,  without  issue,  in 
1661,  while  his  claim  was  pending,  his  brother  and  heir, 
Benjamin  Mildmay,  took  up  the  claim,  and  after  a  long  op- 
position from  Robert  Cheeke,  Esq.,  a  counter-claimant,  he 
finally  estabhshed  his  right  to  the  barony  before  the  King  in 
Council,  in  January,  1669,  and  he  was  accordingly  summoned 

(a)  See  the  Hastiiigs  Peerage,  antet  Vol.  VIU.,  pp.  144, 157,  n. 

(b)  See  Lords'  Jour,  for  9th  August,  1S41;  20th  and  27th  at  August, 
and  6th  of  September,  1680. 
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to  Parliament  as  Lord  Fitzwalter,  by  a  writ  tested  the  10th 
of  February  of  that  year  (22  Chas.  2).  He  consented  (to 
avoid  a  controversy  with  other  peers,  but  with  a  salvo 
jure)  to  *  take  his  seat  in  the  House  of  Lords  as  the  *  948 
last  baron  of  the  reign  of  King  Edw.  1.  (a)  He  died 
in  1679,  and  was  succeeded  by  his  eldest  son,  Charles,  the 
16th  baron,  who  died  in  1727,  without  leaving  issue,  and 
was  succeeded  by  his  brother  and  heir,  Benjamin,  the  17th 
baron ;  upon  whose  death,  in  1756,  without  surviving  issue, 
the  barony  fell  into,  and  has  remained  since  in  abeyance 
among  the  coheirs  of  his  then  deceased  aunt,  Mary  Mild- 
may,  wife  of  Henry  Mildmay,  of  Graces,  in  the  county  of 
Essex,  and  only  sister  of  Benjamin,  the  16th  Lord  Fitzwidter, 
who,  as  before  mentioned,  established  his  right  to  the  dignity 
in  1669. 

In  the  year  1885,  Sir  Brook  William  Bridges,  of  Oood- 
nestone,  in  the  coimty  of  Kent,  and  of  Graces  aforesaid, 
Bart.,  presented  his  petition  (i)  to  the  King,  stating  the  crea- 
tion, descent,  and  abeyance  of  the  barony,  and  his  own  claim 
thereto  as  one  of  the  coheirs  of  the  said  Mary  MUdmay,  and 
praying  his  Majesty  to  determine  the  abeyance  in  his  favour, 
and  direct  a  writ  of  summons  to  Parliament  to  be  issued  to 
him  as  Baron  Fitzwalter.  The  King  referred  that  petition, 
with  the  Attorney-General^s  report  thereon,  (^)  to  the  House 
of  Lords,  who  referred  the  same  to  the  Lords  Committees  for 
Privileges.  The  petitioner  did  not  then  proceed  further  in 
the  prosecution  of  his  claim ;  but  in  May,  1842,  he  laid  on 
the  table  of  the  House  his  printed  case,  and  a  sum- 
mary statement  of  *  the  proofs  in  support  of  it,  com-  *  949 
menoing  with  an  extract  from  the  books  of  the  Privy 
Council,  of  the  decision  in  favour  of  Benjamin  Mildmay, 

(a)  See  Lords^  Jour,  for  20th  February  and  6th  March,  1667;  for  the 
l8t,  7th,  14th,  IGih,  2l8t,  27th,  and  29th  of  April,  1668;  for  the  14th 
and  28th  of  February,  the  7th,  8th,  and  24th  of  March,  1669;  and  the 
27th  of  October,  4th  and  10th  of  Noyember,  1670.  See  also  Collins's 
Baro.  by  Writ,  268  et  stq. ;  3  Dudg.  Bar.  p.  288;  Cm.  on  Dignities,  and 
the  Lords'  First  Rep.  on  the  Dign.  of  a  Peer,  pp.  445,  446,  and  p.  486, 
n.  82,  and  Appendix  iy.  to  that  report. 

(h)  67  Lords'  Jour.  p.  144.  (e)  Vide  infray  p.  952. 

[797] 


*949  CABB3  IN  THE  HOUSE  OF  L0BD6. 

in  1669 ;  the  petitioner  being  then  under  the  impression  that 
the  House  would  not  require  proofs  of  the  creation  or  mesne 
descents  of  the  barony. 

The  case  stated  the  pedigree  of  the  petitioner  and  of  the 
other  coheirs  of  the  said  Mary  Mildmay,  to  this  effect :  That 
she  married  Henry  Mildmay  of  Graces  aforesaid,  and  died  in 
1715,  haying  had  issue  by  him  several  children,  some  of  whom 
died  young  and  unmarried,  and  five  Uved  to  be  married ; 
namely,  Maiy,  the  eldest,  to  Charles  Goodwin ;  Lucy,  the 
second,  to  Thomas  Gardiner;  Elizabeth,  the  third,  to  Ed- 
mund Waterson  ;  Frances,  the  fourth,  to  Christopher  Fowler; 
and  Catherine,  the  fifth,  to  Thomas  Townshend :  that  of  these 
five  coheiresses  of  Mary  Mildmay,  two  (Mrs.  Goodwin  and 
Mrs.  Waterson)  died  without  issue,  the  former  in  1724,  the 
latter  in  1746 :  that  Mns.  Townshend  died  in  1708,  having 
had  issue  two  sons,  both  of  whom  died  unmarried :  that  Mrs. 
Fowler,  who  died  in  1705,  had  four  sons,  besides  daughters; 
and  Mrs.  Gardiner,  who  died  in  1742,  had  three  sons  and 
three  daughters:  that  Mrs.  Fowler's  first  and  second  sons 
died  unmarried  ;  and  the  third,  Edmund  (a)  (who  in  these 
events  became  the  heir  of  his  mother),  married  a  Miss  Pate- 
shall  in  1744,  succeeded  to  his  grandfather's  estate  of  Graces 
in  1746,  as  devisee  under  the  will  of  his  maternal  aunt,  Mrs. 
Waterson,  and  died  in  1751,  leaving  Fanny  Fowler,  his  only 
surviving  child  and  sole  heir  (two  other  children  died 
*  950  *  in  infancy)  :  that  she,  Fanny  Fowler,  on  the  death 
of  the  last  Lord  Fitz waiter,  in  1756,  became  one  of 
the  coheirs  of  that  barony ;  in  1765  she  married  Sir  Brook 
Bridges,  of  Goodnestone  aforesaid,  Bart. ;  and  having  sur- 
vived him,  died  in  1825,  leaving  Sir  Brook  William  Bridges 
her  son  and  heir,  who  married  a  Miss  Foote  in  1800,  and 
died  in  1829,  leaving,  besides  other  issue  of  his  said  marriage, 
this  petitioner,  his  eldest  son  and  heir,  who,  therefore,  is  one 
of  the  coheirs,  if  not  sole  heir,  of  the  said  barony. 

The  case  then  went  on  to  trace  the  issue  of  Mrs.  Gardiner ; 

(a)  It  was  not  proved  that  Mrs.  Fowler  had  any  son  but  Edmnnd.  A 
pedigree  found  among  his  papers  was  the  only  evidence  of  the  exist- 
ence of  these  two,  and  the  same  pedigree  extinguished  them.  See,  as  to 
this  pedigree,  anUf  p.  108  et  seq, 
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and  after  stating  that  her  three  sons  and  one  of  her  daughters 
died  unmarried,  stated  that  her  eldest  daughter,  Lucy,  mar- 
ried Sir  Richard  Bacon  in  1728,  became  in  1756  one  of  the 
coheirs  of  the  barony,  and  died  in  1765  without  surviving 
issue :  that  Mrs.  Gardiner's  second  daughter,  Jemima,  mar- 
ried John  Joseph,  a  surgeon,  by  whom  she  had  an  only  child, 
Jemima,  who  married  Robert  Duke,  a  draper,  of  Colchester, 
became  one  of  the  coheirs  of  the  said  barony  in  1756  (her 
mother  being  then  dead),  and  died  in  1761,  leaving  two  sons 
and  a  daughter  surviving ;  that  these  children,  at  least  two 
of  them,  went  with  their  father  to  America,  but  the  peti- 
tioner was  not  able,  after  much  inquiry,  to  discover  what 
became  of  any  of  them,  or  whether  they  or  any  of  their  issue 
were  living. 

The  petitioner  added  to  his  case  an  extract  from  the  report 
of  the  Attorney-General  (Sir  F.  Pollock)  on  his  petition, 
concluding  thus :  ^^  That  on  the  death  of  Dame  Lucy  Bacon, 
in  1765,  without  surviving  issue,  the  barony  appeared  to  him 
to  be  in  abeyance  between  the  representatives  (if  any  such 
existed)  of  the  said  Jemima  Duke  and  the  petitioner ;  but 
that  if  all  issue  from  the  said  Jemima  Duke  should 
have  been  *  extinguished,  the  right  to  the  barony  *961 
would  devolve  solely  to  the  petitioner."  However,  on 
account  of  the  importance  of  the  matter,  he  (the  Attorney- 
General)  recommended  to  his  Majesty  to  refer  it  to  the  House 
of  Lords. 

After  this  case  had  been  presented,  and  the  proofs  therein 
referred  to  taken  by  the  committee,  the  claimant  was  advised, 
ex  majori  catUela^  to  give  proofs  of  the  creation  of  the  dig- 
nity, and  the  divers  descents  thereof  through  the  families  of 
Fitzwalter  and  Ratcliffe,  down  to  the  revival  of  it  in  Ben- 
jamin Mildmay  in  1669.  He  accordingly  petitioned  the  House, 
and  obtained  leave  to  present  a  statement  of  such  supple- 
mental proo&,  which  was  accordingly  laid  on  the  table. 

The  committee  of  privileges  met  several  days  in  the  ses- 
sions of  1842, 1843,  and  1844,  to  take  the  proofs,  Mr.  Loftus 
Wigram  and  Sir  Sarria  Nicolas  attending  as  counsel  for  the 
claimant,  and  the  AUarMy-Q-eiMral  for  the  Crown.    The  fol- 

[799] 


*  951  CASES  IN  THE  HOUSE  OF  LORDS. 

lowing  points,  among  others,  (a)  arose  on  the  admissibility  of 
evidence :  — 

It  was  proposed  to  put  in  the  proceedings  before  the  Priyy 
Council,  and  the  decision  there  in  the  year  1669,  on  the  claim 
of  Benjamin  Mildmay. 

The  lords  of  the  committee  asked  whether  there  was  any 
precedent  for  receiving  proceedings  before  the  Privy  Coundl 
on  claims  before  this  House,  as  proceedings  before  fonner 
committees  of  privileges. 

The  claimant's  coxmsel  said  they  were  not  aware  of  any 
precedent,  (i)  but  the  House  had  acted  on  these  proceedings ; 
effect  having  been  given  to  them  in  assigning  piece- 
*  952  dence  to  Lord  Fitzwalter,  on  his  taking  *  his  seat  in 
1669.  (e)  They  also  referred  to  the  tiiird  report  of 
the  lords  committees  on  the  dignity  of  the  peerage,  and  to 
appendix  iv.  to  the  first  general  report,  where  these  proceed- 
ings are  printed. 

A  minute  of  the  proceedings,  dated  the  19th  of  Januaiy, 
1669,  was  then  received,  de  bene  ease. 

Some  copies  of  ancient  instruments  in  the  Rolls  Chapel 
were  produced,  under  the  seal  of  the  Record  Office,  and 
received  in  evidence  (according  to  the  Act  1  &  2  Vict.  c.  94, 
§§  11, 12,  &  13)  without  further  proof. 

A  deputy-keeper  of  records  in  the  Prerogative*Office  pro- 
duced a  copy,  instead  of  an  original  will,  dated  1646 ;  and 
being  asked  why  he  did  not  bring  the  original,  explained  that 
for  some  centuries  prior  to  the  year  1700  the  original  wills 
were  generally  given  out  to  the  executors,  after  being  regis- 
tered in  the  books  and  copies  taken,  and  those  copies  were 
preserved  in  bundles  in  the  office,  to  stand  as  originals.  The 
receipts  given  by  the  executors  for  the  originals  were  filed  in 
like  manner.  He  had  the  receipt  for  the  original  will  in  this 
case.  About  the  year  1700  the  practice  was  altered;  the 
original  wills  being  since  kept,  and  copies  given  out. 

(a)  Vide  ante,  p.  193. 

(b)  See  the  Roscommon  Peerage,  ante.  Vol.  VI.,  pp.  103, 129;  the  Braye 
Peerage,  same  Tolume,  p.  767,  and  the  Beaumont  Peerage,  p.  879. 

(c)  See  Lords'  Jour,  for  14th  Feb.  and  10th  Nor.,  1669. 
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The  lords  of  the  committee  asked  for  any  instance  of  a 
copy  of  a  will  being  received  in  evidence. 

The  claimant's  counsel  referred  to  the  proceedings  in  the 
Braye  Peerage,  (a) 

The  copy  was  then  received. 

A  copy  of  a  deed  of  settlement  made  on  the  marriage 
of  Charles  Lord  Fitzwalter,  and  dated  the  25th 
•  of  May,  1693,  was  proposed  to  be  put  in  evidence.  *  968 
The  solicitor  of  the  Mildmay  family,  who  produced  it 
from  their  muniments  of  titles,  said,  that  family  is  in  pos- 
session of  the  estates  comprised  in  the  deed :  he  searched  in 
vain  among  their  title-deeds  for  the  original  of  this,  but  did 
not  inquire  for  it  of  the  trustees  named  in  it,  or  of  their 
descendants.  The  copy  had  this  indorsement :  *^  February 
27th,  1727.  This  is  a  true  copy,  carefully  examined  with  the 
original  settlement,  by  us  ;  Penibton  Laocb,  Sam.  Harper." 

The  copy  was  then  admitted,  as  an  old  attested  copy  com- 
ing out  of  the  proper  custody,  subject,  however,  to  objection 
afterwards,  as  to  its  admissibility,  with  direction  also  to  the 
witness  to  n^ke  further  searches  for  the  original. 

Proofs  were  on  a  subsequent  day  given  of  further  searches 
for  the  original  deed,  and  also  for  the  original  will,  dated 
1646,  of  which  a  copy  had  been  received.  These  searches 
having  proved  unsuccessful,  several  other  instruments  were 
put  in  evidence  confirmatory  of  both  copies ;  and  the  claim- 
ant's counsel  urged,  as  to  the  copy  of  the  deed,  that  inasmuch 
as  it  was  produced  from  the  proper  custody,  and  it  was  shown 
by  other  deeds  that  possession  had  gone  along  with  it  for 
many  years,  there  could  not  be  any  valid  objection  to  its 
admissibility  in  evidence.     BuUer's  N.  P.  861. 

The  Attorney'  General  admitted  that  it  was  the  practice  at 
Nisi  Prius  to  receive  copies  of  deeds  under  these  circum- 
stances, if  brought  from  the  proper  custody. 

No  question  arose  on  the  admission  of  the  numerous  instru- 
ments referred  to  in  the  supplementary  paper  laid  before  the 
House  by  the  claimant.    They  consisted  of  writs  of 
summons,  extracts  from  Parliament  *  rolls,  post-mortem   *  954 

(a)  6  CI.  &  Fin.  767;  and  see  Nettervilie  Peerage,  2  Dow  k  C.  842. 
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inquisitions,  and  other  documents,  the  same  which  had 
been  received  in  1668  and  1669,  on  the  claim  of  Benjamin 
Mildmay. 

Mr,  Wigram^  having  summed  up  the  evidence  on  behalf  of 
the  claimant,  observed,  in  conclusion,  that  the  only  di£Scaltj 
in  the  deduction  of  the  .title  to  his  client  was,  the  unascer- 
tained fate  of  the  issue  of  Jemima,  the  second  daughter  of 
Mrs.  Gardiner  (Lucy  Mildmay).  (a)  The  evidence  extin- 
guished the  issue  of  the  other  coheirs  ;  and,  therefore,  taken 
thus  far,  it  would  leave  the  title  of  Fitzwalter  in  abeyance 
between  the  present  claimant  and  that  Jemima's  issue.  She 
married  a  person  of  inferior  rank  to  herself,  John  Joseph,  of 
Eelvedon,  in  Essex,  as  shown  by  the  family  pedigree,  and  by 
the  pedigree  notes  in  the  handwriting  of  Edmund  Fowler,  (i) 
which  state  that  she  had  a  child,  named  Jemima.  We  have 
made  every  inquiry  to  find  what  became  of  that  child,  and 
the  result  of  those  inquiries  is  that  she  married  a  person  of 
the  name  of  Robert  Duke;  and  we  have  called  a  witness, 
who,  having  had  occasion  to  obtain  an  assignment  of  an  old 
outstanding  term,  made  inquiry  for  that  purpo^^  respecting 
this  family,  and  he  was  informed  that  Robert  Duke  had 
emigrated  to  America.  We  have,  then,  proved  that  through 
paid  agents  we  have  made  inquiries  in  America  and  the  col- 
onies, and  everywhere  else  that  we  could,  to  trace  this  Jemi- 
ma's descendants ;  we  have  advertised  also,  but  we  can  learn 
nothing  at  all  of  them.  Therefore  I  feel  that  we  are  not  in 
a  position  to  say  that  we  have  completely  proved  the  future 
of  her  issue.     The  way  in  which  I  should  put  the  case  to  your 

Lordships  is,  as  the  result  of  the  evidence  shows,  that 
*  955   the  title  *  has  either  devolved  upon  the  claimant,  if 

this  Jemima  has  died  without  issue,  or,  if  there  be 
any  descendants  of  Jemima,  then  that  the  title  is  in  abey- 
ance between  the  claimant  and  such  descendants.  The  report 
which  I  should  ask  of  your  Lordships  is,  that  the  barony 
feU  into  abeyance  in  the  year  1756,  between  this  claim- 
ant's grandmother  Fanny  Bridges,  Dame  Lucy  Bacon,  and 
Jemima  Duke,  as  the  coheirs  of  Mary  Mildmay ;  that  Dame 

(a)  Vide  supra^  pp.  940,  950.  (6)  Vide  ante,  p.  193. 
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Lucy  Bacon  afterwards  died  without  issue,  and  that  no 
descendant  of  Jemima  can  now  be  found ;  that  the  barony 
has  therefore  either  devolved  absolutely  upon  the  claimant, 
or,  if  there  be  in  existence  any  undiscovered  descendants  of 
Jemima  Duke,  then  that  it  is  in  abeyance  between  the  claim- 
ant  and  them. 

The  Solicitor "Q-enercU  (Sir  F.  Thesioer).  —  This  is  the  first 
occasion  upon  which  I  have  had  the  honour  to  attend  your 
Lordships  in  this  case.  I  have  very  carefully  looked  over  the 
evidence  in  proof  of  the  pedigree,  and  it  appears  to  me  to  be 
entirely  satisfactory.  I  am  told,  also,  that  the  present  Lord 
Chief  Baron  (Sir  F.  Poux)Ck),  who  has  watched  the  whole 
of  these  proceedings  before  your  Lordships  i^^hen  he  was 
Attorney-General,  is  satisfied  that  the  pedigree  is  proved. 

It  was  necessary  for  the  claimant  to  make  out,  in  the  first 
placcy  that  this  was  a  barony  in  fee,  and  I  think  that  is  estab- 
lished from  the  proof  which  has  been  given  that  upon  two 
occasions  the  title  devolved  upon  parties  through  females. 
The  first  instance  was  through  Elizabeth,  the  only  child  of  the 
seventh  Lord  Fitzwalter,  by  whom  it  came  to  the  Ratcliffes, 
and  afterwards  to  the  Mildmays  through  Lady  Frances 
Ratcliffe.  Therefore  I  apprehend  there  is  *  no  doubt  *  956 
whatever  that  it  is  a  barony  of  the  description  con- 
tended for  by  the  claimant.  I  think  that  is  also  proved  by 
the  proceedings  in  your  Lordships*  House  upon  the  claim  of 
Benjamin  Mildmay  in  1667,  1668,  and  1669.  Indeed  I  think 
the  claimant  might  have  almost  commenced  his  evidence  from 
those  proceedings ;  but  he  has  gone  further,  and  proved  the 
creation  of  the  title  in  the  reign  of  Edw.  1,  and  he  has,  I 
think,  deduced  it  clearly  down  to  Benjamin  Mildmay,  who 
established  the  claim  in  1669.  There  is  no  doubt  whatever 
that  that  claim  was  in  respect  of  the  title  which  was  created 
in  the  reign  of  Edw.  1,  for  that  is  proved  by  the  subsequent 
proceedings  in  this  case,  which  ultimately  resolved  themselves 
into  this,  that  he  consented  to  take  his  seat  in  your  Lordships* 
House  as  the  junior  baron  of  the  reign  of  Edw.  1.  I  appre- 
hend, therefore,  that  up  to  that  point  there  is  no  difficulty 
whatever. 
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The  title  fell  into  abeyance  in  the  year  1756,  upon  the  death 
of  Benjamin  Mildmay,  among  the  coheirs  of  Maiy  Mildmay, 
who  was  the  sister  of  that  Benjamin  Mildmay  who  succeeded 
in  establishing  his  title  in  1669.  I  do  not  think  the  daimant 
has  given  very  satisfactory  evidence  to  account  for  the  long 
abeyance,  such  as  your  Lordships  generally  require.  The 
title  fell  into  abeyance  eighty-eight  years  ago,  and  there  is  no 
account  given  why  it  was  permitted  to  remain  so  long  dor- 
mant. That  is  an  observation  which  I  feel  it  my  duty  to 
throw  out  for  your  Lordships'  consideration. 

The  only  other  part  to  which  I  would  draw  your  Lordships* 
attention  is  the  evidence  with  regard  to  the  branch  of  the 
Gardiners.  Your  Lordships  observe  that  Lucy  Mildmay,  Mrs. 
Gardiner,  is  the  eldest  sister  of  the  claimant's  ancestor, 
*  957  Frances  MUdmay,  *  Mrs.  Fowler.  It  is  important  that 
he  should  satisfactorily  account  for  that  branch :  I  will 
not  trespass  upon  your  Lordships'  time  by  adverting  to  the 
evidence  on  that  subject.  It  will  be  for  your  Lordships  to 
say  whether  it  is  satisfactory ;  whether  the  parties  have  used 
due  diligence,  and  have  resorted  to  the  proper  means  for  the 
purpose  of  discovering  evidence  for  the  extinction  of  that, 
the  Gardiners',  branch  of  the  fButnily.  I  do  not  mean  to  say 
that  they  have  not  done  so :  I  merely  throw  it  out  for  your 
Lordships'  consideration  whether  it  is  satisfactory.  It  is  dif- 
ficult, perhaps,  to  trace  a  family  which  has  fallen  into  decay, 
and  appears  to  have  emigrated ;  but  still  the  result  would  be 
that  the  claimant,  if  that  branch  is  extinct,  would  be  the  sole 
heir ;  if  not,  a  coheir. 

The  Lord  Chancellor. — I  think  the  descendants  of  Jem- 
ima and  Robert  Duke  are  not  sufficiently  accounted  for. 

Mr.  Wigram.  —  We  do  not  conclusively  prove  their  extinc- 
tion. 

The  Lord  Chancellor. — The  probability  is  that  some  are 

in  existence ;  whether  they  can  be  found  or  not,  is  another 

question.     What  do  you  say  as  to  the  observation  made  by 

the  Solicitor-General,  that  you  have  not  sufficiently  accounted 
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for  the  time  that  has  elapsed  since  the  barony  first  fell  into 
abeyance  ? 

Mr.  Wtgram.  —  I  do  not  apprehend  that  that  ought  to  be 
an  objection :  the  barony  fell  into  abeyance  in  1756.  There 
are  cases  in  which  claims  have  been  sustained  after  an 
abeyance  of  upwards  of  100  years,  (a)  It  *  may  have  *  958 
been  that  none  of  the  persons  entitled  at  any  time  since 
1756  to  this  barony  was  in  possession  of  means  which  would 
make  him  aspire  to  a  seat  in  your  Lordships'  House.  I  may 
add,  that  the  grandmother  of  the  claimant,  Dame  Fanny 
Bridges,  lived  till  1825,  so  that  there  has  been  scarcely  any 
default  in  making  the  claim ;  for  a  female  would  not  be  so 
anxious  for  the  dignity  as  a  male  heir. 

The  Lord  Chancellor.  —  Then  you  claim  as  one  of  the 
coheirs.    What  are  the  terms  of  youif  claim? 

Mr.  Wtgram. — ^^That  the  barony  fell  into  abeyance  upon 
the  death  of  Benjamin  Mildmay.in  1756,  between  Dame 
Fanny  Bridges,  Dame  Lucy  Bacon,  and  Mrs.  Jemima  Duke, 
as  the  then  coheirs  of  Mary  Mildmay.  We  have  shown  that 
Dame  Lucy  Bacon  died  without  issue ;  so  that,  assiuning 
that  Jemima  Duke  had  issue,  we  say  the  barony  is  now  in 
abeyance  between  the  claimant  and  her  descendants,  if  any 
there  be. 

The  Lord  Chancellor. — I  think  that  case  is  made  out 
satisfactorily.  It  appears  to  me,  my  Lords,  that  the  claimant 
has  satisfactorily  shown  that  the  barony  is  in  abeyance  be- 
tween himself  and  the  descendants,  if  any,  of  Jemima  Duke  : 
therefore,  that  his  claim  is  established  only  so  far  as  his  being 
one  of  the  coheirs. 

(a)  The  barony  of  Yaox  of  Harrowden  was  in  abeyance  Srom.  1668  to 
1838  :  vide  ante,  YoL  Y.,  p.  526  ;  the  Braye  barony,  from  1557  to  1839  ; 
the  Camoys,  from  1427  to  1840;  the  Beaumont,  from  1509  to  1840  :  vide 
ante,  YoL  YI.,  pp.  757,  789,  and  868  :  and  the  Hastings  barony  was  m 
abeyance  from  1540,  if  not  from  1380,  to  1840 :  vide  ante,  YoL  YIQ., 
p.  144. 

[805] 


*  958  GASES  IN  THE  HOUSE  OF  LORDS. 

The  Committee  resolved  accordingly,  that  the  barony  of 
Fitzwalter  is  now  in  abeyance  between  the  petitioner,  Sir 
Brook  William  Bridges,  Bart.,  as  grandson  and  heir  of  Dame 
Fanny  Bridges,  and  the  descendants  (if  any)  of  Jemima 
Duke ;  and  the  chairman  was  directed  to  report  the  resolu- 
tion to  the  House. 
[  806  ] 
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AFFRAY.     See  Arbbst,  1.    FLBADiNa,  1,  2. 

AFFEAL.     See  Fbactice. 

ARREST.     See  Fleadino,  1,  2. 

A  private  person  is  not  justified  in  arresting,  or  giving  in  charge  of 
a  policeman,  without  a  warrant,  a  party  who  has  been  engaged 
in  an  affray,  unless  the  affray  is  still  continuing,  or  there  is  reason- 
able ground  for  apprehending  that  he  intends  to  renew  it.  — 
Price  V.  Seeley,  28. 

BOND  OF  SURETY.      . 

A  party  became  surety  in  a  bond  for  the  fidelity  of  a  commission  agent 
to  his  employers.  After  some  time  the  employers  discovered 
irregularities  in  the  agent's  accounts,  and  put  the  bond  in  suit. 
The  surety  then  instituted  a  suit  to  avoid  the  bond,  on  the 
ground  of  concealment,  by  the  employers,  of  material  drcum- 
stances  affecting  the  agent's  credit  prior  to  the  date  of  the  bond, 
and  which,  if  communicated  to  the  surety,  would  have  prevented 
him  from  undertaking  the  obligation.  On  the  trial  of  an  issue 
whether  the  surety  was  induced  to  sign  the  bond  by  undue  con- 
cealment or  deception  on  the  part  of  the  employers,  the  presiding 
Judge  directed  the  jury,  that  the  concealment,  to  be  undue, 
must  be  wilful  and  intentional,  with  a  view  to  the  advantages 
the  employers  were  thereby  to  gain. 

Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of  Session), 

that  the  direction  was  wrong  in  point  of  law. 
*  Mere  non-communication  of  circumstances  affecting  the  situation  of 
the  parties,  material  for  the  surety  to  know,  and  within  the 
knowledge  of  a  person  obtaining  a  surety-bond,  though  not  wil- 
ful or  intentional,  or  with  a  view  to  &ny  advantage  to  himself,  is 
undue  concealment,  and  will  release  the  surety. — RaUtonr, 
Mathewa,  936. 

CHANCERY.     See  Jxtbisdiction. 

•  CHARITY.  ♦  960 

A  testator  gave  the  residue  of  his  estate  to  an  incorporated  company 

in  the  city  of  London,  upon  trust,  to  apply  one  moiety  of  the 
income  to  the  redemption  of  British  slaves  in  Turkey  and  Bar- 
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bary  ;  one  fourth  part  to  the  support  of  charity  schools  in  the 
city  and  suburbs  of  London,  where  the  education  is  according  to 
the  Church  of  England,  not  giving  to  any  one  above  20/.  a  year ; 
and,  in  consideration  of  the  company's  care  and  pains  in  the 
execution  of  his  will,  out  of  the  remaining  fourth  part,  to  pay 
10/.  a  year  to  such  minister  of  the  Church  of  England  as  should 
from  time  to  time  officiate  in  their  hospital,  and  the  rest  to 
necessitated  decayed  freemen  of  the  company,  their  widows  and 
children,  not  exceeding  10/.  a  year  to  any  family.  And  the 
testator  positively  forbade  his  trustees  to  diminish  Uie  capital  by 
giving  away  any  part  of  it,  or  to  apply  the  income  to  any  use  or 
uses  but  those  mentioned  in  his  will.  The  income  of  a  moiety 
of  the  residue  having  for  several  years  been  suffered  to  accumu- 
late in  consequence  of  there  being  no  British  slaves  in  Turkey  or 
Barbary,  an  information  was  filed  for  the  administration  of  the 
charity  estate,  including  the  accumulations  of  that  moiety ;  and 
it  appearing  that  there  were  no  such  British  slaves  to  be  re- 
deemed, and  no  other  object  having  been  suggested  which,  in 
the  opinion  of  the  Court,  bore  any  resemblance  to  the  redemp- 
tion of  such  slaves,  it  was  declared  that,  after  setting  apart  a 
certain  sum  out  of  that  moiety  and  its  accumulations,  to  provide 
a  fund  for  the  redemption  of  any  British  subjects  who  might 
thereafter  be  held  in  sUhyery  in  Turkey  or  Barbary,  the  income 
of  the  surplus  of  that  moiety  and  its  accumulations  ought  to  be 
applied  in  supporting  and  assisting  charity  schools  in  England 
and  Wales,  where  the  education  was  according  to  the  Church  of 
England,  but  not  to  an  amount  of  more  than  20/.  a  year  to  any 
one  school. 

The  Lords,  affirming  that  declaration,  agreed  that  the  income  of  the 
moiety  could  not  be  applied  to  any  other  purpose  more  in  con- 
formity with  the  testator's  intentions,  and  with  the  object  of  the 
charity  that  failed. 

A  Court  of  Appeal  is  not  disposed  to  disturb  a  decree  which  depends 
on  the  discretion  of  the  Judge,  and  not  upon  principle.  —  'Fke 
Ironmonger*  Co*  v.  The  Aitomey-Genertd^  908. 
CONCEALMENT.     See  Boin>  of  Subett. 
» 961   COUNSEL.     See  Crowk.    Phactice,  2. 
CONSTRUCTION.    See  Power.    Will. 
CEOWN. 

1.  In  a  case  where  a  pitvate  party  had  presented  an  appeal,  and  the 

Attorney-General,  on  behalf  of  tiie  Crown,  had  presented  a 
cross-appeal  against  the  same  decree,  the  counsel  for  the  private 
party  were  heard  fully  on  both  appeal  and  cross-appeal,  and  then 
the  counsel  for  the  Crown  were  heard  on  both,  and  the  senior 
counsel  for  the  private  party  was  heard  in  a  general  reply  ;  though 
the  case  was  one  in  which,  being  a  matter  of  revenue,  the  Crown 
was  directly  concerned.  —  Drake  t.  The  Attorney-General y  257. 

2.  SembUy  that  the  Courts  lean  strongly  towards  applications  for  further 
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investigation  in  cases  in  which  property  falls  to  the  Crown  ;  as 
that  generally  happens  not  from  want  of  next  of  Idn,  but  from 
failure  of  legal  evidence  of  their  title.  — Robson  v.  The  Attorney- 
General,  471. 
CY-PRES.    See  Charity. 

ECCLESIASTICAL  LAW.    See  Marriage. 
ENGLAND.     See  Jurisdiction. 
EVIDENCE.     See  Peerage, 

1.  The  case  of  a  claimant  to  a  peerage  depending  on  the  genuineness 

of  entries  written  in  an  old  prayer-book,  and  dated  1728  and 
1729,  several  witnesses,  whose  occupations  for  a  long  time  made 
them  so  conversant  with  manuscripts  of  different  ages  that  they 
could  take  on  themselves  to  name  the  period  in  which  any  manu- 
script up  to  the  year  1700  was  written,  were  all  of  opinion  that 
the  entries  were  written  in  the  early  part  and  before  the  middle 
of  the  last  century,  and  at  or  about  the  period  of  their  date. 
Hddf  that  such  evidence  is  but  small  testimony,  hardly  entitled  to 
any  weight,  especially  when  the  book  containing  the  entries  was 
not  satisfactorily  identified.  —  Tracy  Peerage,  154. 

2.  A  claimant,  after  his  case  was  referred  to  the  House  of  Lords,  and 

evidence  taken  on  it,  presented  an  additional  case,  alleging  an 
inscription  on  a  tombstone  in  a  churchyard  in  Ireland  ;  which, 
if  proved,  would  sustain  his  claim.  The  tombstone  could  not  be 
produced.  Several  witnesses  from  the  neighbourhood  swore  posi- 
tively that  they  saw  the  tombstone  and  inscription  about  twenty 
years  ago.  There  was  no  material  discrepancy  in  their  statements, 
nor  were  any  witnesses  called  to  contradict  them. 

*  Held,  that  the  evidence  of  the  existence  of  the  tombstone  or  *  962 
of  the  inscription  was  not  sufficient ;  and  that  the  neglect 
of  the  claimant  to  produce  this  material  part  of  his  case  earlier 
induced  a  suspicion  of  fraud  ;  which  could  not  be  remdved  with- 
out the  production  of  the  tombstone,  or  of  other  witnesses  of 
greater  credit  from  the  neighbourhood.  —  Id.  ibid. 

8.  On  a  claim  to  an  ancient  peerage,  a  family  pedigree,  produced  from 
the  proper  custody,  and  purporting  to  have  been -made  by  an 
ancestor  of  the  claimant  before  the  year  1751,  was  offered  in 
evidence,  on  proof  of  the  handwriting,  by  a  witness  who  had 
been  for  many  years  inspector  of  fr&nks  and  of  official  corre- 
spondence ;  and  who  said  that,  from  a  few  inspections  he  had 
of  two  or  three  of  the  documents  which  were  proved  to  be  of  the 
same  ancestor's  writing,  he  had  formed  in  his  mind  such  a  stan- 
dard of  the  character  of  his  handwriting  as  to  be  able,  without 
immediate  comparison  with  those  documents,  to  say  whether  any 
other  document  that  might  be  produced  to  him  was  or  was  not 
in  the  same  handwriting. 

Held,  that  the  evidence  was  inadmissible.  —  The  FitzwaUer  Peerage, 
193. 
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4.  That  where  an  accused  person  is  supposed  to  be  insane,  a  medical 

man,  who  has  been  present  in  Court  and  heard  the  evidence, 
may  be  asked,  as  a  matter  of  science,  whether  the  facts  stated 
by  the  witnesses,  supposing  them  to  be  true,  show  a  state  of 
mind  incapable  of  distinguishing  between  right  and  wrong. — 
M'Naghten'3  Case,  200. 

5.  The  residuary  estate  of  a  testator,  who  died  in  1785,  was  paid  into 

the  exchequer  in  1794,  under  a  decree  in  an  administration  suit, 
establishing  the  right  of  the  Crown  thereto,  for  want  of  heirs  or 
next  of  kin  of  the  testator.  Parties  claiming  title  to  the  fund 
in  both  characters  in  1825  were  permitted  to  go  before  the  Mas- 
ter, for  the  purpose  of  making  out  their  claim.  In  support  of 
their  title  they  produced  a  narrative  in  the  handwriting  of  J.  T. 
(found  in  his  repositories  at  his  death  in  1792,  not  made  pubhe 
in  his  lifetime),  containing  a  genealogical  account  of  his  family, 
of  which  it  represented  the  testator  to  have  been  a  member ; 
it  purported  to  be  founded  chiefly  on  hearsay,  and  not  to  be  per- 
fect, and  it  was  erroneous  in  many  particulars.  The  testator, 
in  his  will,  declared  that  he  had  no  living  relation,  and  that  J.  T., 
to  whom  he  left  a  legacy,  was  not  a  relation.  The  narrative 
was  admitted  in  evidence  upon  the  trial  of  an  issue,  directed 
^  963  *  by  the  Court  of  Chancery,  to  ascertain  whether  the  claimants 
were  next  of  kin  of  the  testator.  The  verdict  being  against  them, 
the  Court  refused  a  new  trial. 
The  House  of  Lords  affirmed  that  judgment,  and  disposed  of  the 
claimants'  case  on  the  merits,  on  the  ground  that  they  had  no 
material  new  evidence  to  give,  and  that  the  narrative,  taken  in 
conjunction  with  the  testator's  will,  negatived  their  title.  — Rob^ 
son  V.  The  Attorney-General y  471. 

6.  QxMKre,  whether  the  narrative  was  legally  admissible  in  evidence  in 

Courts  of  Equity.  —  Id,  ibid, 

7.  A  copy  of  a  will  produced  from  the  Prerogative- Office  was  received, 

after  proof  that  searches  had  been  made  for  the  original,  and 
that  the  practice  in  the  office,  at  the  time  of  the  date  of  the  will, 
was  to  give  out  the  original  wills  after  making  copies.  —  The 
FitzwaUer  Peerage,  948. 

8.  An  old  attested  copy  of  a  deed  of  settlement,  produced  from  the 

proper  custody,  was  received,  after  proof  of  unsuccessful  searches 
for  the  original,  and  proof  that  the  possession  of  the  estates 
comprised  in  the  settlement  went  with  it.  —  Id.  ibid, 

9.  Held  also,  that  the  claimant's  solicitor,  who  said  he  had  acquired  a 

knowledge  of  the  character  of  the  ancestor's  handwriting  from 
having  had  occasion  from  time  to  time,  in  the  course  of  his  busi- 
ness for  the  claimant,  to  examine  several  deeds  and  other  docu- 
ments written  or  signed  by  the  ancestor,  and  which  came  to  the 
claimant  together  with  property  formerly  belonging  to  that  an- 
cestor, was  a  competent  witness  to  prove  the  handwriting  of  the 
pedigree.  —  Id,  ibid, 
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10.  The  wife  of  a  peer  of  the  reahn  left  him  in  1808,  a  year  after 
their  marriage,  and  instituted  a  suit  in  the  Ecclesiastical  Court 
for  nullity  of  the  marriage  propter  impotentiam.  Dropping  that 
suit  soon  afterwards,  she  went  to  live  ¥rith  another  man,  assum- 
ing the  character  of  his  wife  by  a  marriage  in  Scotland,  and 
during  many  years'  cohabitation  with  him  had  several  children, 
who  were  named  after  him  and  educated  as  his  children  ;  but  in 
1823  they  and  their  mother  assumed  the  name  and  titles  of  the 
peer.  He  generally  lived  abroad,  had  no  access  to  his  wife  since 
she  left  him,  but  knew  of  her  infidelity,  and  took  no  proceedings 
to  dissolve  their  marriage  or  illegitimate  the  children.  Upon 
the  petition  of  his  brother,  heir  presumptive  to  his  titles,  stating 
those  facts,  and  alleging  that  the  peer  was  likely  to  sur- 
vive all  the  *  witnesses  to  them,  and  praying  protection  to  *  964 
the  descent  of  the  titles  — 

The  House  of  Lords  held  that  the  petitioner — although  by  law  he 
might  perpetuate  evidence,  regarding  titles  of  honour,  in  Chan- 
cery —  was  entitled  to  have  a  private  Act  of  Parliament ;  and 
on  proof,  to  the  satisfaction  of  both  Houses  of  Parliament,  of 
the  facts  above  stated,  an  Act  was  passed  to  declare  the  wife's 
children  not  to  be  the  children  of  the  peer,  but  without  dissolv- 
ing the  marriage.  —  The  Townshend  Peerage ^  289. 

Infant,    see  Jukisdiction.    Pusadino,  8. 
INSANITY. 

1.  Semble,  that  notwithstanding  a  party  accused  did  an  act,  which  was 

in  itself  criminal,  under  the  influence  of  insane  delusion,  with  a 
view  of  redressing  or  revenging  some  supposed  grievance  or  in- 
jury, or  of  producing  some  public  benefit,  he  is  nevertheless 
punishable  if  he  knew  at  the  time  that  he  was  acting  contrary 
to  lAYr.—M'Naphten'a  Case,  200. 

2.  That  if  the  accused  was  conscious  that  the  act  was  one  which  he 

ought  not  to  do  ;  and  if  the  act  was  at  the  same  time  contrary 
to  law,  he  is  punishable.  In  all  cases  of  this  kind  the  jurors 
ought  to  be  told  that  every  man  is  presumed  to  be  sane,  and  to 
possess  a  sufficient  degree  of  reason  to  be  responsible  for  his 
crimes,  until  the  contrary  be  proved  to  their  satisfaction  ;  and 
that  to  establish  a  defence  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that  at  the  time  of  committing  the  act  the 
party  accused  was  labouring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  as  not  to  know  that  what  he  was 
doing  was  wrong.  —  Id,  ibid. 

8.  That  a  party  labouring  under  a  partial  delusion  must  be  considered 
in  the  same  situation,  as  to  responsibility,  as  if  the  facts,  in  re- 
spect to  which  the  delusion  exists,  were  real.  —  Id.  ibid. 

4.  That  where  an  accused  person  is  supposed  to  be  insane,  a  medical 
man,  who  has  been  present  in  Court  and  heard  the  evidence,  may 
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be  asked,  as  a  matter  of  science,  whether  the  facts  stated  by  the 
witnesses,  supposing  them  to  be  true,  show  a  state  of  mind  in- 
capable of  distinguishing  between  right  and  wrong.  —  Id.  ibid. 
IRELAND.     See  Marriage.    Scire  Facias.    Statutes. 

•966  JUDGES. 

The  House  of  Lords  has  a  right  to  require  the  Judges  to  answer 
abstract  questions  of  existing  law.  —  M^Naghten^s  Case,  200. 

JUDGMENTS.     See  Pleading.     Scire  Facias.     Statutes. 

JURIES,  DIRECTIONS  TO.    See  Bond.    Insanity.     Surety. 

JURISDICTION. 

1.  A  Scotchman,  by  deed  duly  made  in  the  Scotch  form,  appointed 
his  wife  and  eight  other  persons — all  domiciled  and  resident 
in  Scotland  —  to  be  tutors  and  curators  of  his  infant  daughter. 
Upon  his  death,  his  widow  and  four  only  of  the  eight  accepted 
the  trusts  of  the  deed.  The  widow  afterwards,  with  consent  of 
her  cotrustees,  brought  the  infant  to  England,  and  after  resid- 
ing for  three  years  in  yarious  places  there,  for  the  health  of 
both,  the  widow  died,  recommending  the  infant  to  the  care  of 
the  grandfather,  who  was  then  residing  in  England.  The  grand- 
father filed  a  bill  in  Chancery,  in  the  infant's  name,  for  the  sole 
purpose  of  making  her  a  ward  of  Court,  and  pteyenting  her  re- 
moval to  Scotland  ;  and  upon  a  contest  arising  between  him  and 
the  Scotch  tutors  for  the  guardianship  of  the  infant,  the  Lord 
Chancellor  made  an  order,  in  the  usual  form,  referring  it  to  the 
Master  to  approye  of  proper  persons  to  be  guardians. 
Held  by  the  Lords  (affirming  that  order)  — 

1.  That  the  Scotch  testamentary  tutors  were  not  testamentary  guar- 

dians in  England,  according  to  the  Act  12  Char.  2,  c.  24. 

2.  That  the  Court  had  jurisdiction  to  appoint  guardians  to  the  infant, 

although  her  domicile  and  all  her  property  were  situated  in  Scot- 
land. 

3.  That  the  Court  was  bound  to  ^point  guardians  to  the  infant,  she 

being  made  a  ward  by  the  mere  filing  of  the  bill ;  and  although 
the  Scotch  testamentary  tutors  had  the  ezclusiye  control  of  all 
her  property,  and  were  answerable  to  the  Scotch  Courts  only, 
they  had  no  authority  oyer  the  infant  in  England,  nor  power  to 
protect  her  ;  nor  were  entitled,  by  yirtue  of  the  deed  of  appoint- 
ment, or  by  international  law,  to  be  confirmed  or  appointed  her 
guardians  in  England.  {DisserUientibus  Lord  Brougham  and 
Lord  Campbell.) 
4.  That  persons  residing  out  of  the  jurisdiction  may,  if  other- 

*  966       wise  qualified,  be  appointed  guardians  jointly  with  a  person  *  who 

resides  permanently  within  the  jurisdiction. — Johnstoru  r.  Beattie, 
42. 
2.  Qucere,  whether  a  bill  filed  to  make  an  infant  a  ward  of  Court 
ought  not  to  allege  some  right  or  claim'  of  the  infant  to  property 
within  the  jurisdiction,  although  ontroly.  — Id.  UmL 
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LEASE.     See  Will. 

A  will  deTifflDg  real  estate  gave  a  power  to  the  devisees  for  life  to  de- 
mise and  lease  the  same  for  any  term  not  exceeding  twenty-one 
years  in  possession,  **  so  as  upon  every  such  lease  there  should 
he  reserved  and  made  payahle,  during  the  continuance  thereof, 
the  hest  improved  yearly  rent  that  could  he  reasonably  had  for 
the  same,  without  taking  any  simi  of  money  by  way  of  fine  or 
income  for  or  in  respect  of  such  lease."  The  first  devisee  for 
life,  in  exercise  of  this  power,  made  a  lease  for  twenty-one  years 
from  the  11th  of  October,  1833,  at  the  yearly  rent  of  903/.,  pay- 
able by  equal  half-yearly  payments,  on  the  6th  of  April  and  11th 
of  October  in  every  year,  except  the  last  half-year's  rent,  which 
was  thereby  reserved  and  ag^ed  to  be  paid  on  the  Ist  of  August 
next  before  the  determination  of  the  said  term. 

Held  by  the  Lords  (concurring  in  the  opinion  of  a  majority  of  the 
Judges,  and  reversing  the  judgment  of  the  Exchequer  Chamber) , 
that  the  lease  was  a  valid  execution  of  the  power.  —  Rutland  v. 
Wythe,  419. 
LEGACY  DUTY. 

1.  A  testator  devised,  by  two  testamentary  papers,  his  real  and  per- 
sonal n  estates  to  trustees.  In  the  first  paper  he  declared  the 
trusts,  and  created  a  power  of  sale  in  the  following  terms  : 
**  To  sell  and  dispose  of  the  lands,  mills,  teinds,  woods,  fishings, 
messuages,  &c.,  hereby  generally  and  particularly  disponed  to 
them,  &c.,  on  such  conditions  and  at  such  prices  as  they  shall 
think  fit."  And  he  granted  full  power  to  convey.  The  paper 
then  went  on  thus  :  **  Declaring  always,  &c.,  that  my  said  trus- 
tees shall  by  their  acceptance  hereof  be  bound  and  obliged,  after 
the  sale  of  the  said  lands,  teinds,  and  others  before  disponed, 
which  I  recommend  to  them  to  be  done  as  soon  as  convenient 
after  this  trust  opens  upon  them,  to  satisfy  and  pay  all  my  law- 
ful and  just  debts."  By  a  second  testamentary  paper  reciting 
the  first,  he  said  that  by  the  recited  paper  he  had  disposed 
of  his  heritable  and  movable  *  estates  to  trustees  on  the  *  967 
trusts  therein  mentioned,  and  *^  amongst  others,  my  trus- 
tees are  required  to  turn  my  means  and  effects,  thereby  conveyed 
in  trust,  into  money ; "  and  he  gave  directions  accordingly.  He 
further  directed,  that  in  case  he  should  die  leaving  an  heir  of 
his  body,  his  trustees  should  employ  the  trust  funds  for  the  use 
of  such  heir ;  and  that  as  soon  as  such  heir  should  attain  ma- 
jority or  be  married,  the  trustees  should  **  denude  themselves 
of  the  whole  trust  and  funds"  in  favour  of  such  heir,  but  to 
return  to  the  trustees  in  case  of  failure  of  heirs  of  his  body, 
without  disposing  of  the  same. 

Held,  that  the  testamentary  papers  must  be  construed  as  amounting 
not  merely  to  a  power  of  sale  for  the  purposes  of  the  trust» 
but  to  a  direction  to  sell  in  case  the  testator  should  die  with- 
out leaving  any  heir  of  his  body  living  at  the  time  of  his  death  ; 
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and  held,  therefore,  that  though  in  fact  the  real  estate  was  not 
sold,  the  positive  direction  to  sell  rendered  it  liable  to  the  legacy 
duty. —  WUHamson  v.  The  Lord  AdvoccUe,  1. 
2.  J.  R.  by  will  directed  his  real  estates  to  be  sold  and  converted  into 
personalty  ;  and  after  giving  certain  legacies,  he  thereby  vested 
the  residue  in  trustees,  for  tiie  use  of  his  daughter  J.  A.  P.  for 
life,  with  power  to  her  to  appoint  the  same  by  will,  but  ex- 
pressly excluding  from  the  benefit  of  that  appointment  certain 
persons  named  or  indicated  in  his  will ;  and  directed  that,  in 
default  of  appointment,  or  so  far  as  such  appointment  should  be 
incomplete,  the  residue  should  be  held  by  the  trustees  in  trust 
for  the  next  of  kin  of  D.  R.     This  power  was  exercised  by  J. 

A.  P.  by  her  will,  partly  in  favour  of  the  next  of  kin  of  D.  R., 
and  partly  in  favour  of  other  persons. 

Held  (affirming  the  decree  of  the  Master  of  the  Rolls)  — 
First,  that  she  must  be  considered  to  have  had,  notwithstanding  the 
special  exclusions  in  her  father's  will,  an  absolute  power  of  ap- 
pointment within  the  meaning  of  the  36  Geo.  3,  c.  52;  and  that 
consequently  legacy  duty  was  payable  by  her  appointees,  upon 
the  bequests  made  by  her,  as  being,  under  the  7th  section,  be- 
quests made  by  her  out  of  personal  estate  which  she  had  the 
power  of  disposing  of. 
Secondly,  that  this  property,  though  subject  to  her  power  of  disposal, 
was  not  so  strictly  her  own  property,  as  to  render  it,  under  the 
18th  section,  liable  to  probate  duty  under  her  will,  as  property 

*  968       *  which  she  had  died  possessed  of  or  entitled  to.  —  Drake  v.  The 

Attamey-Generaly  257. 
LIMITATION.    See  Settlement. 

By  a  marriage  settlement,  the  wife's  portion  was  limited  to  her  for 
life,  remainder  to  her  husband  for  life,  remainder  to  the  chil- 
dren of  the  marriage,  to  be  vested  at  twenty-one  or  marriage, 
and  in  case  none  should  attain  that  age  or  marry,  then  in  trust 
for  the  brothers  and  sisters  of  the  wife  or  their  issue,  as  she 
should  appoint ;  and  in  default  of  appointment,  in  trust  for  her 
next  of  kin. 

Held,  that  the  child  of  the  marriage  was  not  excluded  from  taking 
under  the  ultimate  limitation.  —  WUhy  v.  Mangles,  216. 

MARRIAGE.    See  Peerage,  4. 

A.,  a  member  of  the  Established  Church  in  Ireland,  went,  accompanied 
by  B.,  a  Presbyterian,  to  the- house  of  C,  a  regularly  placed 
minister  of  the  Presbyterians  of  the  parish  where  C.  resided, 
and  there  entered  into  a  present  contract  of  marriage  with  the 
said  B.  ;  the  minister  performing  a  religious  ceremony  between 
them,  according  to  the  rites  of  the  Presbyterian  Church.     A.  and 

B.  lived  together  for  some  time  as  man  and  wife  ;  A.  after- 
wards, B.  being  still  alive,  married  another  person,  in  a  parish 
church  in  England.     Quizre,  whether  the  first  contract,  thus  en- 
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tered  into,  was  sufficiently  a  marriage  to  support  an  indictment 
against  A.  for  bigamy? 
Lord  Brougham,  Lord  Denbcan,  and  Lord  Campbku.  were  of  opin- 
ion that  it  was  :  the  Lord  Chancellor,  Lord  Cottsnhabc,  and 
Lord  Abimobr,  were  of  opinion  that  it  was  not.  The  Lords 
being  thus  divided,  the  rule  ^'  semper  pnesumitur  pro  negante  " 
applied,  and  judgment  was  given  for  the  defendant  in  error.  — 
The  Queen  Y.  MiUU,  534. 

NEXT  OF  KIN.     See  Evidencb.    Pkactice. 

By  the  settlement  made  on  the  marriage  of  E.  M.,  the  ultimate  limita- 
tion of  a  sum  of  10,000/. ,  which  her  father  thereby  covenanted 
to  pay,  was  **  to  such  person  or  persons  as  at  the  time  of  her 
death  should  be  her  next  of  kin."  E.  M.  died,  leaving  her  hus- 
band and  a  child  of  the  marriage,  and  her  own  father  and  mother, 
surviving. 
*  Held  (affirming  a  decree  of  the  Master  of  the  Rolls),  that  the  *  969 
father,  mother,  and  child  of  E.  M.  were  equally  her  next 
of  kin,  and  were  entitled,  under  the  limitation,  to  the  10,000/. 
in  joint  tenancy.  —  Wiihy  v.  Mangles^  215. 

PEERAGE.    See  Evidence. 

1.  A  statement  in  a  claim  of  peerage  made  by  the  claimant's  father, 

who  at  the  moment  of  making  it  was  himself  a  claimant,  and  an 
affidavit  made  in  support  of  the  claim,  were  admitted,  as  repre- 
sentations made  by  the  claimant  and  as  coming  through  him 
before  the  conmiittee,  to  be  read  in  answer  to  his  claim.  —  Tracy 
Peerage^  167. 

2.  Any  document  laid  by  a  claimant  before  the  Attorney-General,  and 

with  his  report  referred  to  the  House,  becomes  evidence.  —  Id. 
173. 

3.  On  a  claim  to  an  ancient  peerage,  a  family  pedigree,  produced  from 

the  proper  custody,  and  purporting  to  have  been  made  by  an 
ancestor  of  the  claimant  before  the  year  1751,.  was  offered  in 
evidence,  on  proof  of  the  handwriting,  by  a  witness  who  had 
been  for  many  years  inspector  of  franks  and  of  official  correspon- 
dence ;  and  who  said  that,  from  a  few  inspections  he  had  of  two 
or  three  other  documents  which  were  proved  to  be  of  the  same 
ancestor's  writing,  he  had  formed  in  his  mind  such  a  standard  of 
the  character  of  his  handwriting  as  to  be  able,  without  imme- 
diate comparison  with  those  documents,  to  say  whether  any 
other  document  that  might  be  produced  to  him  was  or  was  not 
in  the  same  handwriting  ;  — 

Held,  that  the  evidence  was  inadmissible. 

Held,  that  the  claimant's  solicitor,  who  said  he  had  acquired  a  knowl- 
edge of  the  character  of  the  ancestor's  handwriting  from  having 
had  occasion  from  time  to  time,  in  the  course  of  his  business  for 
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the  claimant,  to  examine  seyeral  deeda  and  other  docnmentB 
written  or  signed  by  the  ancestor,  and  which  came  to  the  chum- 
ant  together  with  property  formerly  belonging  to  that  ancestor, 
was  a  competent  witness  to  prove  the  handwriting  of  the  pedi- 
gree. —  The  FitzttaUer  Peerage^  198. 
4.  The  wife  of  a  peer  of  the  realm  left  him  in  1808,  a  year  after  their 
marriage,  and  institated  a  suit  in  the  Ecclesiaistieal  Court  for 
nullity  of  the  marriage  propter  impotentiam.  Dropping  that  suit 
soon  afterwards,  she  went  to  live  with  another  man,  assuming 
the  character  of  his  wife  by  a  marriage  in  Scotland,  and  during 

*  970       many  years'  cohabitation  with  *  him  had  several  children,  who 

were  named  after  him  and  educated  as  his  children  ;  but  in  182S 
they  and  their  mother  assumed  the  name  and  titles  of  the  peer. 
He  generally  lived  abroad,  had  no  access  to  his  wife  after  she 
left  him,  but  knew  of  her  infidelity,  and  took  no  proceedings  to 
dissolve  their  marriage  or  to  illegitimate  the  children.  Upon  the 
petition  of  his  brother,  heir  presumptive  to  his  tities,  stating 
those  facta,  and  alleging  that  the  peer  was  likely  to  survive  all 
the  witnesses  to  them,  and  praying  protection  to  the  descent  of 
the  titles  — 

The  House  of  Lords  held  that  the  petitioner — although  by  law  he 
might  perpetuate  evidence  regarding  tities  of  honour  in  Chan- 
cery —  was  entitled  to  have  a  private  Act  of  Parliament ;  and  on 
proof,  to  the  satisfaction  of  both  Houses  of  Parliament,  of  the 
facts  above  stated,  an  Act  was  passed  to  declare  the  wife's  chil- 
dren not  to  be  the  children  of  the  peer,  but  without  dissolving 
the  marriage.  —  The  Townshend  Peerage,  289. 

An  ancient  barony  in  fee,  after  having  been  enjoyed  by  the  lineal  heirs 
of  the  first  baron  successively  for  centuries,  then  becoming  dor- 
mant for  some  time,  was  claimed  and  again  enjoyed  by  one  who, 
after  full  investigation,  was  found  to  be  the  heir  of  the  first  and 
last  barons.  It  afterwards  fell  into  abeyance  among  his  co- 
heirs. 

Semble,  that  it  is  not  necessary  for  one  of  these  coheirs  claiming  the 
barony,  to  give  proofs  of  the  first  creation,  and  of  the  divers 
mesne  descents. 

Semble,  that  on  a  claim  to  an  ancient  barony,  minutes  of  proceedings 
on  a  former  claim,  before  the  King  in  council,  are  admissible  in 
evidence  in  the  House  of  Lords.  —  The  Fitzwalter  Peerage,  918. 

A  long  abeyance  of  a  dignity,  if  satisfactorily  explained,  is  no  objeo- 
tion  to  a  claim. 

A  copy  of  a  will  produced  from  the  Prerogative-Office  was  received  in 
evidence  in  a  peerage  case,  after  proof  that  unauocessful  search 
had  been  made  for  the  original,  and  that  the  practice  in  the 
office  at  the  time  of  the  date  of  the  will  was  to  give  out  the 
original  wills  after  taking  copies.  —  Id,  ibid. 

An  old  attested  copy  of  a  deed  of  settlement,  produced  from  the  proper 
custody,  was  received,  after  proof  of  unsuccessful  searches  for  the 
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original,  and  proof  that  the  possesfflon  of  the  estates  comprised 
in  the  settlement  went  with  it.  —  The  FitzwaUer  Peerage  Case^ 
948. 
♦  PLEADING.  ♦  971 

1.  A  plea,  justifying  an  arrest  for  an  affray  without  warrant, 

ought  to  contain  a  direct  averment  that  there  was  an  affray  or  a 
breach  of  the  peace  continuing  at  the  time  of  the  arrest,  or  a 
well-founded  apprehension  of  its  renewal.  —  Price  y.  Seeley,  28. 

2.  A  plea  of  justification  to  an  action  of  trespass  for  assault  and  fabe 

imprisonment, — after  stating  that  defendants  were  in  lawful 
possession  of  a  yard,  and  were  there  erecting  a  wall  by  their 
servants  ;  that  plaintiff  entered  the  yard  and  upon  the  wall,  and 
made  a  great  noise,  disturbance,  and  affray,  ill-treated  defend- 
ants, threw  down  their  servants  so  employed,  and  obstructed 
the  erection  of  the  wall,  in  breach  of  the  peace  ;  then  averred  a 
requisition  by  defendants  to  plaintiff  to  depart,  and  his  refusal 
and  continuance ;  whereupon  defendants  and  their  servants  gently 
removed  him,  and  he  violently  resisted,  and  assaulted  one  of 
the  defendants  in  so  doing, — proceeded  thus :  that  plaintiff  then 
and  immediately  afterwards,  and  just  before  the  said  time 
when,  &c.,  with  force,  &c.,  again  broke  and  entered  the  yard 
and  got  upon  the  wall,  and  again  made  a  great  noise,  disturb- 
ance, and  affray  therein,  and  threatened  to  assault,  insulted, 
and  ill-treated  and  showed  fight  to  defendants,  and  then  again 
forcibly  obstructed  the  further  erection  of  the  said  wall,  and 
threw  down  part  thereof,  &c.,  in  breach  of  the  peace  ;  where- 
upon defendants,  having  view  of  the  offences  and  misconduct  of 
plaintiff  last  aforesaid,  in  order  to  prevent  such  breach  of  the 
peace,  &c.,  then  and  there  gave  charge  of  the  plaintiff  to  a  police 
coni^table,  who  then  saw  the  misconduct  of  plaintiff,  to  take  him 
before  a  justice  ;  and  the  policeman  took  him  before  a  justice. 
I  Heldy  that  these  were  sufficiently  positive  averments  of  a  continuing 
breach  of  the  peace  from  the  commencement  until  the  plaintiff 
was  given  in  charge,  or  amounted  to  a  necessary  implication  of  a 
well-founded  apprehension  that  it  would  be  renewed.  —  Id,  ibid, 

8.  Qucere^  whether  a  bill  filed  to  make  an  infant  a  ward  of  Court  ought 
not  to  allege  some  right  or  claim  of  the  infant  to  property  within 
the  jurisdiction,  although  untruly.  — Johnstone  v.  Beaitie^  42. 

4.  To  a  writ  of  adre  facias,  issued  in  1837  by  the  executors  of  the 
conusee  of  a  judgment  recovered  in  1810,  against  the  heirs  and 
terre-tenants  of  the  conuse^,  one  of  the  terre-tenants 
« pleaded  the  40th  section  of  the  Statute  3  &  4  Will.  4,  *972 
c.  27;  to  which  the  executors  replied  a  judgment  of  re- 
vivor, recovered  by  themselves  within  twenty  years  before  the 
issuing  of  the  scire  facias. 

Held  by  the  Lords  (agreeing  with  the  unanimous  opinion  of  the 
Judges  of  England,  and  reversing  a  judgment  of  the  Court  of 
Exchequer  Chamber  in  Ireland)  — 
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let.  That  the  plea  was  a  sufficient  answer  to  the  claim  stated  in  the 

writ. 
2d.  That  the  replication  was  a  departure  from  the  writy  and  there* 

fore  bad  on  general  demurrer. 
8d.  That  a  new  right  accrued  to  the  executors  by  the  judgment  of 

revivor  recovered  by  themselves.  —  Farran  v.  Beresfordj  319. 

2.  Semblef  that  if  the  executors  had  issued  the  scire  facias  on  the 

judgment  revived  by  them  within  the  twenty  years,  the  statute 
would  not  have  barred  the  claim.  —  Id.  ibid. 

3.  Semble,  that  the  Irish  Statute  8  Geo.  1,  c.  4,  §  2,  is  repealed,  so 

far  as  judgments  are  concerned,  by  the  Statute  3  &  4  Will.  4,  c. 
87,  §  40.  —  Id.  ibid. 
POWER.     See  Will. 

1.  Lands  were  limited  to  such  uses,  &c.,  as  L.  H.  W.  should  appoint 

by  her  last  will  and  testament,  in  writing,  to  be  by  her  signed^ 
sealed^  and  published  in  the  presence  of  and  attested  iy,  three  or 
more  credible  witnesses.    L.  H.  W.  signed  and  sealed  an  install- 
ment (before  Statute  1  Vict.  c.  26)  containing  an  appointment 
commencing  thus :  ^*  I,  L.  H.  W.,  do  publish  and  declare  this 
to  be  my  last  will  and  testament ;  "  and  ending  thus  :  "  I  de- 
clare this  only  to  be  my  last  will  and  testament :  in  witness 
whereof  I  have,  to  this  my  last  will  and  testament,  set  my  hand 
and  Scial,  the  12th  day  of  September,"  &c.    The  attestation  was 
thus :  '*  Witness,  C.  B.,  E.  B.,  A.  B." 
Held  by  the  House  of  Lords  (reversing  a  judgment  of  the  Court  of 
Exchequer  Chamber,  and  concurring  in  the  opinion  of  the  ma- 
jority of  the  Judges),  that  the  attestation  was  sufficient,  and 
that  the  power  of  appointment  was  well  executed.  —  Burdett  v. 
Spil^ury,  340. 

2.  A  will  devising  real  estate  gave  a  power  to  the  devisees  for  life 

to  demise  and  lease  the  same  for  any  term  not  exceeding  twenty- 
*97d  one  *  years  in  possession,  ^'so  as  upon  every  such  lease  there 
should  be  reserved  and  made  payable,  during  the  continuance 
thereof,  the  best  improved  yearly  rent  that  could  be  reasonably 
had  for  the  same,  without  taking  any  sum  of  money  by  way  of 
fine  or  income  for  or  in  respect  of  such  lease."  The  first  devisee 
for  life,  in  exercise  of  this  power,  made  a  lease  for  twenty-one 
years  from  the  11th  of  October,  1883,  at  the  yearly  rent  of  903/., 
payable  by  equal  half-yearly  payments,  on  the  6th  of  April  and 
11th  of  October  in  every  year,  except  the  last  half-year's  rent, 
which  was  thereby  reserved  and  agreed  to  be  paid  on  the  Ist  of 
August  next  before  the  determination  of  the  said  term. 
Held  by  the  Lords  (concurring  in  the  opinions  of  the  majority  of  the 
Judges,  and  reversing  the  judgment  of  the  Exchequer  Chamber), 
that  the  lease  was  a  valid  execution  of  the  power.  — Rutland  v. 
Wythe,  419. 
PRACTICE.    See  Pleadino.    Scikb  Facias.    Statute. 

1.  A  cause  had  been  heard  in  the  Court  of  Chancery  in  Ireland,  and  a 
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decide  made ;  the  cause  was  reheard,  and  the  decree  affirmed. 
The  p&xjsy  who  had  failed  in  the  suit  petitioned  for  a  second  re- 
hearing, and  undertook  not  to  appeal  from  the  decision  of  the 
Lord  Chancellor  on  such  rehearing,  but  to  abide  by  it.  The 
Lord  Chancellor  aflSrmed  the  original  decree,  and  in  the  last 
decree  set  forth  the  undertakiug  in  consequence  of  which  he  had' 
reheard  the  cause.  The  party  who  had  given  the  undertaJdng 
brought  an  appeal.  The  Lords,  in  their  discretion,  refused  to 
hear  it.  —  Woodmason  y.  Doyne,  22. 

2.  Qwere^  whether  the  bill  filed  to  make  an  infant  a  ward  of  Court 
ought  not  to  allege  some  right  or  claim  of  the  infant  to  property 
within  the  jurisdiction,  although  untruly.  — Johnstone  v.  BeaUie, 
42. 

8.  The  Standing  Order,  No.  58,  directing  *<  that  no  counsel  shall  sign 
an  appeal  to  this  House  unless  he  was  of  counsel  in  the  same 
cause  in  the  Courts  below,  or  attends  as  counsel  at  the  hearing 
at  the  bar  of  this  House,"  is  not  to  be  departed  from,  although 
'there  may  be  exceptions  allowed.  —  Price  y.  Seeley^  28. 

4.  The. House  of  Lords  has  a  right  to  require  the  Judges  to  an- 
swer abstract  questions  of  existing  law. — M^Naghten'^s  Case^ 
200. 
*5.  Upon  appeal  against  a  decree  dismissing  a  bill,  the  re-  *974 
spondent  may,  in  supporting  the  decree,  raise  points  in 
'     his  case  and  argument  that  were  not  raised  in  the  Court  below. 

—  Withy  V.  MangleSy  215. 

6.  In  a  case  where  a  private  party  had  presented  an  appeal,  and  the 

Attorney-General,  on  behalf  of  the  Crown,  had  presented  a 
cross-appeal  against  the  same  decree,  the  counsel  for  the  private 
party  were  heard  continuously  on  both  appeal  and  cross-appeal, 
and  then  the  counsel  for  the  Crown  were  heard  on  both,  and  the 
senior  counsel  for  the  private  party  was  heard  in  a  general  reply  ; 
though  the  case  was  one  in  whidi,  being  a  matter  of  revenue, 
the  Crown  was  directly  concerned.  —  Drake  v.  The  Aitamey- 
General^  257. 

7.  Semblet  the  Courts  lean  strongly  towards  applications  for  further 

investigation,  in  cases  in  which  property  falls  to  the  Crown  ;  as 
that  generally  happens,  not  from  want  of  next  of  kin,  but  from 
failure  of  legal  evidence  of  their  title.  —  Robson  v.  The  Attorney- 
General,  471. 

8.  It  is  an  inflexible  rule  of  the  House 'to  hear  only  two  counsel  for 

each  party  in  any  one  case  ;  and  the  House  will  not  avoid  the 
effect  of  this  rule  by  permitting  one  senior  and  one  junior  coun- 
sel to  be  heard  in  the  opening,  and  a  third  counsel  to  reply.  — 
The  Queen  v.  MUlisy  534. 

9.  A  Court  of  Appeal  is  not  disposed  to  disturb  a  decree  which  de- 

pends on  the  discretion  of  the  Judge,  and  not  upon  principle. 

—  Ironmongers*  Company  v.  The  Attorney-General^  908. 
PRINCIPAL  AND  SURETY.     See  Bond. 
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PRIVATE  ACT  OF  PARLIAMENT.    See  Psxrage,  4.* 

PROBATE  DUTY. 

J.  R.  by  will  directed  his  xeal  estates  to  be  sold  and.  converted  into 
personalty  ;  and  after  giving  certain  legacies,  he  thereby  vested 
the  residue  in  trustees,  lor  the  use  of  his  daughter  J.  A.  P.,  for 
life,  with  power  to  her  to  appoint  the  same  by  will,  but  expressly 
excluding  from  the  benefit  of  that  appointment  certain  perscms 
named  or  indicated  in  his  will ;  and  he  directed,  that  in  de&ult 
of  appointment,  or  so  far  as  such  appointment  should  be  incom- 
plete, the  residue  should  be  held  by  the  trustees  in  trust  for  the 
next  of  kin  of  D.  R.  This  power  was  exercised  by  J.  A.  P.  by 
her  will,  partly  in  favour  of  the  next  of  kin  of  D.  R.,  and  partly 
in  favour  of  other  persons. 

•  976  *  Held  (aifirming  the  decree  of  the  Master  of  the  Rolls),  — 

First,  that  she  must  be  considered  to  have  had,  notwithstanding 
the  special  exclusions  in  her  father's  will,  an  absolute  power  of 
appointment,  within  the  meaning  of  the  36  Geo.  3,  c.  52  ;  and 
that  consequently  legacy  duty  was  payable  by  her  appointees, 
upon  the  bequests  made  by  her,  as  being,  under  the  7th  section, 
bequests  made  by  her  out  of  personal  estate  which  she  had  the 
power  of  disposing  of. 

Secondly,  that  this  property  though  subject  to  her  power  of  dis- 
posal, was  not  so  strictly  her  own  property,  as  to  render  it, 
under  the  18th  section,  liable  to  probate  du^  under  her  will,  as 
property  which  she  had  died  possessed  of  or  entitled  to. —  Drake 
V.  The  AUomey-GenercUy  257. 

REHEARING.    See  Practice,  1. 
RELATIONSHIP.     See  Next  of  Km. 

REVENUE.    See  Crown.    Legacy  Duty.    Practice,  6.    Probate 
Duty. 

SALE,  DIRECTIONS  TO  SELL.     See  Will,  1. 
SCIRE  FACIAS.     See  Statutes. 

To  a  writ  of  scire  facias^  issued  in  1837  by  the  executors  of  the  conu- 
see  of  a  judgment  recovered  in  1810,  against  the  heirs  and  terre- 
tenants  of  the  conusor,  one  of  the  terre-tenants  pleaded  the  40th 
section  of  the  Statute  3  &  4  Will.  4,  c.  27  ;  to  which  the  execu- 
tors replied  a  judgment  of  revivor,  recovered  by  themselves 
within  twenty  years  before  the  issuing  of  the  scire  facias. 

Held  by  the  Lords  (agreeing  with  the  unanimous  opinion  of  the  Judges 
of  England,  and  reversing  a  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  Ireland),  — 

1st.  That  the  plea  was  a  sufficient  answer  to  the  claim  stated  in  tiie  writ* 

2d.  That  the  replication  was  a  departure  from  the  writ,  and  therefore 
bad  on  general  demurrer. 

3d.  That  a  new  right  accrued  to  the  executors  by  the  judgment  of 
vivor,  recovered  by  themselves.  —  Farran  v.  Beresford^  819. 
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SewJbie^  that  if  the  executors  had  issaed  a  scire  facias  on  the  judgment 
revived  by  them  -within  the  twenty  years,  the  statute  woidd  not 
have  barred  the  claim.  —  Id.  Qnd. 

«  Semtdcy  that  the  Lrish  Statute,  8  Geo.  1,  c.  4,  §  2,  is  repealed,    *  976 
so  far  as  judgments  are  concerned,  by  the  Statute  3  &  4 
WiU.  4,  c.  27,  §  40.  —  Id,  ibid. 
SCOTLAND.    See  Jurisdiction. 
SETTLEMENT.    See  Etidencb.    Limitation.    Next  of  Kin. 

By  the  settlement  made  on  the  marriage  of  E.  M.,  the  ultimate  limi- 
tation of  a  sum  of  10,0002.,  which  her  father  thereby  covenanted 
to  pay,  was  *'to  such  person  or  persons  as  at  the  time  of  her 
death  should  be  her  next  of  kin."  £.  M.  died,  leaving  her  hus- 
band and  a  child  of  the  marriage,  and  her  own  father  and 
mother  surviving. 

Hdd  (affirming  a  decree  of  the  Master  of  the  Rolls),  that  the  father, 

mother,  and  child  of  £.  M.,  were  equally  her  next  of  kin,  and 

were  entitled,  under  the  limitation,  to  the  10,000/.  in  joint 

tenancy.  —  WUhy  y.  Mangles^  215. 

STATUTES.     See  Legacy  Duty.    Probate  Duty.    Tutor.    Will. 

Sembl€j  that  the  Irish  Statute,  8  Geo.  1,  c.  4,  §  2,  is  repealed  so  far  as 
judgments  are  concerned,  by  the  Statute  8  &  4  Will.  4,  c.  27, 
§  40.  --Farran  v.  Beresford,  819. 
SURETY. 

A  party  became  surety  in  a  bond  for  the  fidelity  of  a  commission  agent 
to  his  employers.  After  some  time,  the  employers  discovered 
irrregularities  in  the  agent's  accounts,  and  put  the  bond  in  suit. 
The  surety  then  instituted  a  suit  to  avoid  the  bond,  on  the 
ground  of  concealment  by  the  employers  of  material  circum- 
stances affecting  the  agent's  credit,  prior  to  the  date  of  the  bond, 
and  which,  if  communicated  to  the  surety,  would  have  pre- 
vented him  from  undertaking  the  obligation.  On  the  trial  of  an 
issue,  whether  the  surety  was  induced  to  sign  the  bond  by  undue 
concealment  or  deception  on  the  part  of  the  employers,  the  pre- 
siding Judge  directed  the  jury,  that  the  conceaJment,  to  be 
undue,  must  be  vnlful  and  intentional,  with  a  view  to  the  ad- 
vantages the  employers  were  thereby  to  gain. 

Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of  Session), 
that  the  direction  was  wrong  in^int  of  law. 
Mere  non-communication  of  circumstances  affecting  the  situation  of  the 
parties,  material  to  be  known  to  the  surety,  and  within  the 
knowledge  of  a  person  obtaining  a  surety  bond,  *  though   *  077 
not  wilful  or  intentional,  or  with  a  view  to  any  advantage 
to  himself,  is  undue  concealment,  and  may  release  the  surety.  — 
RaiUon  y.  McUhewSf  936. 

TUTOR. 

A  Scotchman,  by  deed,  duly  made  in  the  Scotch  form,  appointed  his 
wife  and  eight  other  persons,  all  domiciled  and  resident  in  Scot- 
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laadi  to  be  tutors  and  curators  of  his  infant  daughter.  Upon 
his  death  his  widow  and  four  only  of  the  eight  aooepted  the 
trusts  of  the  deed.  The  widow  afterwards,  with  consent  of  her 
co-trustees,  brought  the  infant  to  England,  and  after  reading  for 
three  years  in  various  places  there,  for  the  health  of  both,  the 
widow  died,  recommending  the  infant  to  the  care  of  her  grand- 
father, who  was  then  residing  in  England.  The  grandfather 
filed  a  bill  in  Chancery  in  the  infant's  name,  for  the  sole  pur- 
pose of  making  her  a  ward  of  Court,  and  preventing  her  remoTal 
to  Scotland ;  and  upon  a  contest  arising  between  him  and  the 
Scotch  tutors  for  the  guardianship  of  the  infant,  the  Lord  Chan- 
cellor made  an  order  in  the  usual  form,  referring  it  to  the  Master 
to  approve  of  proper  persons  to  be  guardians. 
Held  by  the  Lords  (affirming  that  order),  — 

1st.  That  the  Scotch  testamentary  tutors  were  not  testamentary 
guardians  in  England,  according  to  the  Act  12  Char.  2,  c.  27. 

2d.  That  the  Court  had  jurisdiction  to  appoint  guardians  to  the  in- 
fant, although  her  domicile  and  all  her  property  were  situated 
in  Scotland. 

3d.  That  the  Court  was  bound  to  appoint  guardians  to  the  infant, 
she  being  made  a  ward  by  the  mere  filing  of  the  bill ;  and 
although  the  Scotch  testamentary  tutors  had  the  exclusive  con- 
trol of  all  her  property,  and  were  answerable  to  the  Scotch 
Courts  only,  they  had  no  authority  over  the  infant  in  England, 
nor  power  to  protect  her ;  nor  were  entitled,  by  virtue  of  the 
deed  of  appointment,  or  by  international  law,  to  be  confirmed 
or  appointed  her  guardians  in  England.  {DisserUiefUibut  Lord 
Brouoham  and  Lord  Campbell.) 

4th.  That  persons  residing  out  of  the  jurisdiction  may,  if  otherwise 
qualified,  be  appointed  guardians  jointly  with  a  person  who  reddes 
permanently  within  the  jurisdiction.  — Johnstone  v.  BeaUie^  42. 

UNDERTAKING.    See  Practice,  1. 

♦  978  ♦  WILL.    See  Evidence.    Lease.    Power. 

1.  A  testator  devised,  by  two  testamentary  papers,  his  real  and 
personal  estates  to  trustees.  *  In  the  first  paper  he  declared  the 
trusts,  and  among  others  he  gave  them  a  power  of  sale  in  the 
following  terms :  *'  to  sell  and  dispose  of  the  lands,  nulls,  teinds, 
woods,  fishings,  messuages,  tenements,  and  hereditaments,  and 
others  hereby  generally  and  particularly  disponed  to  them,  &c., 
on  su9h  conditions  and  at  such  prices  as  they  shall  think  fit." 
To  render  these  sales  effectual,  he  granted  full  power  to  convey, 
&c.  The  paper  then  went  on  thus :  *'  Declaring  always,  &&, 
that  my  said  trustees  shall,  by  their  acceptance  hereof,  be  bound 
and  obliged  after  the  sale  of  the  said  lands,  teinds,  and  others 
before  disponed,  which  I  recommend  to  them  to  be  done  as 
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soon  as  convenient  after  this  trost  opens  npon  them,  to  satisfy 
and  pay  all  my  lawful  and  just  debts,"  &c.  By  a  second  testa- 
mentary paper  reciting  the  first,  he  said  that  by  the  recited  paper 
he  had  disposed  of  his  heritable  and  moyable  estates  to  trustees 
on  the  trusts  therein  mentioned  :  '*  Amongst  others,  my  trustees 
are  required  to  turn  my  means  and  effects  thereby  conveyed  in 
trust,  into  money."  And  he  gave  directions  accordingly,  adding 
that  in  case  he  should  die  leaving  an  heir  of  his  body,  he  directed 
his  trustees  to  employ  the  trust  funds  for  the  use  of  such  heir ;  that 
as  soon  as  such  heir  should  attain  majority  or  be  married,  the 
trustees  should  *Menude  themselves  of  the  whole  trust  and 
funds  "  in  favour  of  such  heir,  but  to  return  to  the  trustees  in 
case  of  failure  of  heirs  of  his  body. 
Held,  that  the  testamentary  papers  must  be  construed  as  amounting 
not  merely  to  a  power  of  sale  for  the  purposes  of  the  trust,  but 
to  a  positive  direction  to  sell  in  case  the  testator  shoidd  die  with- 
out leaving  any  heir  of  his  body  living  at  the  time  of  his  death. — 
Williamson  v.  The  Lord  Advocate,  1. 

2.  J.  R.  by  will  directed  his  real  estates  to  be  sold  and  converted 

into  personalty ;  and  after  giving  certain  legacies,  he  thereby 
vested  the  residue  in  trustees,  for  the  use  of  his  daughter  J.  A.  F. 
for  life,  with  power  to  her  to  appoiut  the  same  by  will,  but  ex- 
pressly excluding  from  the  benefit  of  that  appointment  certain 
persons  named  or  indicated  in  his  will ;  and  directed,  that  in 
default  of  appoiutment,  or  so  far  as  such  appoiutment 
should  be  incomplete,  the  residue  should  be  *  held  by  the  *  979 
trustees  in  trust  for  the  next  of  kin  of  D.  R.  This  power 
was  exercised  by  J.  A.  P.  by  her  will,  partly  in  favour  of  the 
next  of  kin  of  D.  R.,  and  partly  in  favour  of  other  persons. 
Held  (affirming  the  decree  of  the  Master  of  the  RoUs),  first,  that  she 
must  be  considered  to  have  had,  notwithstanding  the  special  ex- 
clusions in  her  father's  will,  an  absolute  power  of  appointment 
within  the  meaning  of  the  36  Geo.  3,  c.  52 ;  and  that  conse- 
quently legacy  duty  was  payable  by  her  appointees,  upon  the 
bequests  made  by  her,  as  being,  under  the  7th  section,  bequests 
made  by  her  out  of  personal  estate  which  she  had  the  power  of 
disposing  of  ;  but,  secondly,  that  this  property,  though  subject 
to  her  power  of  disposal,  was  not  so  strictly  her  own  property  as 
to  render  it,  under  the  18th  section,  liable  to  probate  dufy  under 
her  will,  as  property  which  she  had  died  possessed  of  or  entitled 
to.  — Drake  v.  The  Attorney-General,  257. 

3.  Lands  were  limited  to  such  uses,  &c.,  as  L.  H.  W.  should  appoint 

by  her  last  will  and  testament,  in  writing,  to  be  by  her  signed, 
sealed,  and  published  in  the  presence  of,  and  attested  by  three 
or  more  credible  witnesses.  L.  H.  W.  signed  and  sealed  an  iu- 
strument  (before  Stat.  1  Vict.  c.  26)  containing  an  appointment 
commencing  thus  :  '*  I,  L.  H.  W.,  do  publish  and  declare  this  to 
be  my  last  will  and  testament ; "  and  ending  thus  :  "  I  declare 
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this  only  to  be  my  last  ivill  and  testament :  in  witness  whereof 
I  have,  to  this  my  last  will  and  testament,  set  my  hand  and  seal, 
the  12th  day  of  September,"  &c.  The  attestation  was  thus: 
•*  Witness,  C.  B.,  E.  B.,  A.  B." 

Held  by  the  House  of  Lords  (reversing  a  judgment  of  the  Court  of 
Exchequer  Chamber,  and  concurring  in  the  opinion  of  the 
majority  of  the  Judges),  that  the  attestation  was  sufficient,  ind 
that. the  power  of  appointment  was  well  executed.  —  Mwrdeti  t. 
Spilsbwyf  340. 

4.  A  testator  left  all  his  personal  estate  subject  to  legades,  and  all 
his  houses,  gardens,  parks,  and  woods,  and  all  his  landed  estates, 
to  his  wife  for  her  life,  and  then  to  the  eldest  son  of  G.  B., 
and  afterwards  to  6.  B.'s  second,  third,  or  any  later  sons  he 

^  might  have  by  the  testator's  niece  A.,  and  then  to  the  ^ert 
son  and  other  sons  successively  of  the  Earl  of  B.  by  the  testa- 
tor's niece  C. ;  but  all  these  to  be  subject  to  out-payments 
and  legacies  by  the  testator's  will  given  ;  and  if  they  and  the  con- 

*  980      ditions  of  his  vdU  were  not  complied  with  *  exactly,  he  left  alt 

the  advantages  of  it  to  the  next  person  in  succession,  subject  to 
the  legacies  and  so  on,  unless  they  were  discharged.  The  testa- 
tor, by  codicils  to  the  will,  gave  numerous  legaciea  and  annu- 
ities, upon  the  non-payment  of  which  he  declared  repeatedly  and 
in  various  forms  of  expression  that  the  persons  taking  his  per- 
sonal estate  should  be  subject  to  the  penalties  in  the  will.  G.  B. 
had  several  sons  living  at  the  death  of  the  testator. 
Heldy  that  the  eldest  son  of  G.  B.  took  the  personal  estate  absolutely, 
subject  to  the  prior  life-estate,  and  to  the  legacies  and  annuities 
given  by  the  will  and  codicils.  —  Hoare  v.  Bjfng^  608. 
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